




AN INTRODUCTION TO COMPARATIVE 
LAW THEORY AND METHOD

This short book on comparative law theory and method is designed 
 primarily for postgraduate research students whose work involves compari-
son between legal systems. It is, accordingly, a book on research methods, 
although it will also be of relevance to all students (undergraduate and 
postgraduate) taking courses in comparative law and to academics enter-
ing the field of comparison. The substance of the book has been developed 
over many years of teaching general theory of comparative law, primarily 
on the European Academy of Legal Theory programme in Brussels but 
also on other programmes in French, Belgian and English universities. It is 
arguable that there has been to date no single introductory work exclusively 
devoted to comparative law methodology and thus the present book aims 
to fill this gap.
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Preface

This relatively short book on comparative law theory and method is designed 
primarily for postgraduate research students whose work involves compari-
son between legal systems. It is, accordingly, a book on research methods, 
although it should also to be of relevance to all students (undergraduate and 
postgraduate) taking courses in comparative law. The substance of the book 
has been developed over many years of teaching general theory of compara-
tive law, primarily at the European Academy of Legal Theory programme 
when it was in Brussels, but also on other programmes in French, Belgian 
and English universities. It is arguable that there has to date been no single 
introductory work exclusively devoted to comparative law methodology, 
and thus this present book has as its object filling this gap.

Thanks are owed to many colleagues. In particular I would like to thank 
Mark Van Hoecke who kindly read (and indeed edited) the whole manu-
script several times and made many fundamental (and excellent) observa-
tions and criticisms. To say that his help was invaluable does not do justice. 
It was a major contribution to the book and thus I cannot begin to express 
my gratitude. More general thanks are owed to Pierre Legrand, John Bell, 
Horatia Muir Watt, Simone Glanert, Franz Werro and Maurice Adams for 
many years of discussion and conversation on all aspects of comparative 
law and theory. 

Geoffrey Samuel
Kent Law School
March 2014
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Introduction

BY WAY OF introduction something must be said at the outset on 
method in general, and on comparative law method in particular. 
In addition this introduction will set out in very general terms the 

structure of the book and how it will approach method in comparative law. 
Some attempt will also be made to formulate a research question, although 
the book is not really designed as a thesis monograph.

I

A book on theory and method evidently should begin with the definition 
of these terms. Yet such definitions are not that easy in the abstract, save 
perhaps in a rather meaningless (and often circular) way. As for theory, one 
could adopt the generalisation that theory is just a body of propositions hav-
ing a construction value for an object, the classic model being mathematical 
theories.1 In the social sciences a theory has been defined as ‘a conceptual or 
propositional whole searching to explain a particular field of phenomena.’2 
However this latter definition must be understood in the context of a number 
of other terms, such as ‘programme’ (more an orientation than theory, and 
often used as an alternative to ‘paradigm’) and ‘pole’ (even more abstract 
and loose than programme, but again used as an alternative to paradigm).3 
More importantly perhaps, theory needs to be distinguished from the 
notion of a ‘model’, which has been described as a structural combination 
of elements designed for practical application in order to solve a particular 
problem.4 One might describe a model as a kind of half-way house between 
data and theory, while theories themselves must be understood within wider 
orientations of groupings, perhaps loosely labelled ‘paradigms’.5

1 Cauquelin (2010: 3).
2 Berthelot (2001c: 497–98).
3 Ibid: 498.
4 Walliser, Avant-propos, in Walliser (2009: 10).
5 This term will be explained in more depth in the chapters that follow.
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Methodology is even more difficult. It has been described as a route to 
follow in order to achieve a result; and the expression ‘methodology’ is a 
scientific study of these methods, of these ‘routes to follow’.6 More precisely 
method has been seen as a ‘manner of conducting thought’,7 but such a gen-
eral description does not really capture the complexity of methodological 
issues in the social sciences. Is one looking for the cause (explanation) of a 
phenomenon, or for an interpretation (understanding) of it? Or, again, is 
a phenomenon to be explained or understood by its social function? These 
different approaches entail different methods. In the sciences, methodology 
has been seen by one epistemologist as a reflection on how methods are 
constructed and how they lead to knowledge that has an objective value.8 
Such a reflection, says this author, is situated in epistemology.9 Another 
epistemologist has noted that there is no science without method, but that 
in science it is more a question of methods rather than method.10

Not much emerges from these attempts at definition, except that method 
and methodology have, first, an evident practical orientation. Method is 
the means by which one undertakes scientific research.11 Secondly method 
and methodology are to be distinguished from the substance of a discipline; 
thus, to teach the methodology of international law is not to teach interna-
tional law itself.12 Thirdly, despite this separation, the choice of a certain 
method implies the choice of a certain theoretical approach.13 Consequently 
the study of methodology is not just, as we have mentioned, situated within 
the realm of epistemology; it is also related to theory. Different theories can 
lead to different methods.

Whether a clear distinction can be made between ‘comparative law’ and 
the methods associated with this subject is even more debatable, as we shall 
see (Chapter 1). Some have argued that it is only a method, while others 
have attacked this view; comparative law is not a method but a perspective 
rather like feminist jurisprudence. This dichotomy does depend, once again, 
on what one means by ‘method’ and so if one adopts a more nuanced view, 
that is to say if one sees method as an epistemological issue and embedded 
in theory, the dichotomy between ‘method’ and ‘perspective’ becomes very 
much less pronounced. Certainly this will be the approach of this present 
work. Method and methodology will embrace not just reasoning techniques 
such as induction, deduction and analogy, but equally schemes of intelligi-
bility, theory and paradigm orientations.

  6 Bergel (2001: 17).
  7 Ibid: 18.
  8 Blanché (1983: 21–22).
  9 Ibid: 22.
10 Barreau (1998: 51–62); Granger (1995: 45).
11 Corten (2009: 14).
12 Ibid: 12.
13 Ibid: 13.
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II

Turning to comparative law, one of the leading textbooks on the subject 
notes that ‘there has been very little systematic writing about the methods 
of comparative law’. With the result, the authors go on to say, that even 
today, ‘the right method must largely be discovered by gradual trial and 
error’; for experienced comparatists ‘have learnt that a detailed method 
cannot be laid down in advance’. All that can be done, it would seem, ‘is 
to take a method as a hypothesis and test its usefulness and practicability 
against the results of actually working with it’.14 These observations were 
no doubt pertinent at the time of their publication in 1998, but it has to 
be said that since that time, the literature on comparative law has grown 
immensely.15 And this new literature has much to say on methods. Today, 
therefore, it can be questioned whether comparative law methodology is 
still at an ‘experimental’ stage.

Even so, it possibly is still true to say that there are few books devoted just 
to comparative law methodology. Indeed, as Nils Jansen points out, some 
see this as a good thing.16 There are of course books that claim to be about 
comparative law methodology, but on closer inspection they are certainly not 
systematic in their coverage of method, and some are even rather unsophis-
ticated, if not trite. One book, for instance, advocates as one of its methods 
the ‘glass of water test’. This situation, from the position of social science 
in general, is perhaps to be regretted and, indeed, might reflect what some 
outside law perceive to be a more general problem with law as a discipline. It 
has nothing much to contribute to epistemology in the social sciences.17 This 
present work will not remedy this situation, but it might act as a stimulant 
for a new wave of literature that will begin to lay down a more systematic 
basis for methodology not just in comparative law but for law in general. It 
is time that jurists began to take method seriously.18

Perhaps the assertion that there are few serious works on methodology 
and epistemology in law will appear controversial.19 After all, there are 
plenty of works on ‘legal method’. Yet if one looks at some of the more 
interesting reflective works appearing in France on social science method 
and epistemology—works reflecting on the nature of a discipline,20 on 

14 Zweigert and Kötz (1998: 33).
15 See eg Riles (2001); Nelken and Feest (2001); Legrand and Munday (2003); Van Hoecke 

(2004a); Reimann and Zimmermann (2006); Smits (2012); Örücü and Nelken (2007); 
Legrand (2009b); Monatari (2012a).

16 Jansen (2006: 308).
17 Berthelot (2001a: 11–13); discussed Samuel (2008).
18 Jansen (2006: 309).
19 But cf Jansen (2006: 309).
20 See Boutier, Passeron and Revel (2006).
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whether or not social science knowledge is cumulative21 and so on—law 
does not seem to feature very highly in these reflections. Books on legal 
reasoning often appear to be more about what lawyers like to imagine a 
rule-based method ought to be about, rather than what legal reasoning, if 
there is such a process, is actually about.22 Yet this is to digress to some 
extent. For the focus of the present work is not on legal method and legal 
reasoning as such; the focus is on comparative law methods and methodol-
ogy and the aim is to provide an introduction for postgraduate researchers. 
Nevertheless methodology in comparative law cannot (obviously) be fully 
isolated from methodology in law in general.23

The purpose of the chapters that follow is, then, to provide an introduc-
tion to comparative law theory and methodology for researchers. It is only an 
introduction, and so many of the debates and controversies highlighted in the 
chapters will have to be followed up in the comparative law literature itself. 
What this introductory work will try to do is to highlight the main method-
ological dichotomies—for example between functional and non-functional 
schemes, between genealogical and analogical comparison, between univer-
salist and differential approaches, and between inner and outer perspectives 
(see Chapter 3)—and to then apply them (or some of them) to more detailed 
critical assessment in various contexts.24 Equally important, of course, is the 
question of what is to be compared (comparables). To respond that one is 
comparing ‘law’ simply begs a question (Chapter 8). 

What must be stressed, however, is that this book is not a work as such 
on substantive comparative law. It is not a work that is undertaking a com-
parison of this and that legal system, of this and that particular area of law 
or institution or of this and that factual situation. It will refer, and perhaps 
examine, some substantive comparative law examples, but these will often 
be examples already existing in the work of others. This is a book that tries 
to focus exclusively on the methods of comparative law and the theory 
(epistemological) implications of these various methods. In doing this it 
will, of course, need to examine just what is meant by ‘comparative law’ 
(see Chapter 1) and it will have to extend its scope beyond the discipline of 
law because, as we have mentioned, there is not much in the law literature 
on methodology and epistemology (Chapter 5). But it should be judged on 

21 See Walliser (2009).
22 Discussed in further depth in Samuel (2005) and (2009b). One exception is Waddams 

(2003) and another sophisticated work on legal method is Bergel (2001). As for epistemo-
logy and law, Atias has produced groundbreaking works: see in particular Atias (1985) and 
(1994).

23 See eg Van Hoecke (2011a).
24 This present work, it must be stressed, makes no claim to a comprehensive coverage of 

all the literature on comparative law method, methodology and theory. It aims to introduce 
the research student to the existence of a considerable body of literature on this area. There 
will be gaps and omissions, some dictated by space; but, hopefully, many of the main debates 
will at the very least be signposted.
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whether it succeeds in informing the researcher on the main method and 
methodological issues.

Now, because it is mainly aimed at the postgraduate researcher, one 
chapter (Chapter 2) is devoted to what is, perhaps, the most important ele-
ment in any dissertation or thesis. Has the researcher fashioned a viable and 
workable research question? To fashion such a question involves, of course, 
a serious literature review, and so this is another aspect of methodology that 
will be examined. Research questions and literature reviews are, evidently, 
not just method issues for the comparatist, yet in saying this one is really 
just making the point that methodology in comparative law cannot really 
be divorced from research methodology in general.25 Moreover methodol-
ogy in turn cannot be divorced from epistemology.26 The comparative law 
researcher must, as a result, be prepared to grapple not just with some 
fundamental knowledge issues, but with literature outside the discipline of 
law. The researcher must, as Pierre Legrand has put it, be prepared to have 
a commitment to theory and to interdisciplinarity.27

Such a commitment is not necessarily going to be that easy for researchers 
trained uniquely in the discipline of positive law.28 As Jansen implies, it will 
require the postgraduate to look beyond law as a discipline;29 and, as will 
be seen, Legrand has long argued that one cannot be a comparatist without 
being interdisciplinary.30 Not everyone is happy about this, one comparatist 
arguing that asking French lawyers to embrace interdisciplinarity is to ask 
too much. One cannot, it seems, ‘be both a comparatist and a good French 
lawyer’.31 But in Italy, in contrast, ‘comparative law has made considerable 
progress towards an interdisciplinary approach involving other social sci-
ences’.32 Whatever the situation, there is no escaping the conclusion that 
comparative law ‘is more closely related to social sciences, from where it 
borrowed its methods, than to “pure” normative inquiry, which seems to 
characterise other types of legal research’.33 The researcher who wishes to 
stay squarely within a ‘pure normative inquiry’ approach probably ought 
not, therefore, to undertake comparative legal research.

This interdisciplinary orientation does not mean that traditional legal 
research is to be abandoned. Quite the opposite.34 But researchers must be 
prepared to enter areas of the discipline that they may not have studied in 

25 See eg Vigour (2005).
26 See generally Jansen (2006).
27 Legrand (1995a).
28 See Legrand (1996c).
29 Jansen (2006: 309).
30 Legrand (1996c) and (2009a).
31 Fauvarque-Cosson (2006: 61).
32 Grande (2006: 125) (emphasis in the original).
33 Örücü (2007b: 48).
34 For an erudite example of traditional legal research applied in a comparative context, 

see Treitel (1988).
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the years before embarking on a thesis. Legal history and legal theory are 
essential to the understanding not just of one’s own system, but equally that 
of the other; they provide important means of access to legal mentalities.35 
Moreover they should also help the comparatist to become sensitive to 
the problem of legal imperialism. Such imperialism is where a legal theory 
fashioned from within one tradition—for example, that law is a structure 
of norms—is imposed (no doubt unwittingly) onto another tradition that 
may not actually envisage law in this way. When Nils Jansen talks, there-
fore, of ‘understanding foreign norms’ and ‘identifying parallel rules’ one 
does have to ask if this writer is seeing law from a German ‘law as norms’ 
viewpoint.36 As this writer says, research into method ‘should—as far as 
possible—abstain from normatively imposing one’s own epistemological 
interests on others’.37 Quite so. Imposition can so easily happen if care as 
to method, as to history and as to legal theory is not taken.

III

Such care must start, as has been mentioned, at the literature review and 
research question stage (see Chapter 2). All dissertations and theses are the 
answer to a question. Yet if that is so, what of the present work? What is 
the research question that this, admittedly modest, ‘dissertation’ is trying 
to answer? Now one response is to say that this book is designed neither 
as a dissertation nor a thesis; it is simply an introductory work orientated 
towards the descriptive and with the researcher in mind. However it does 
have an aim and this can be turned into a question. Can comparative law 
theory and method be presented in a systematic and (or) schematic way? Or 
is this theory and methodology still at some kind of ‘experimental stage’?38 
As asserted at the outset, this ‘experimental stage’ view can today be ques-
tioned given the considerable literature that has appeared since 1998. But, 
even so, this does not mean that presenting comparative law method in a 
systematic way remains anything but a daunting challenge.

35 Gordley (2006); Samuel (2006).
36 Jansen (2006: 306).
37 Ibid: 335.
38 Zweigert and Kötz (1998: 33).
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Paradigms:
holistic/individualistic,

order/chaos, nature/culture
etc

Schemes of intelligibility:
causal, structural,

functional, hermeneutical,
actional, dialectical

Methods: induction,
deduction, analogy,

differential, genealogical
etc

Figure 0.1: Overview of Methodology39

39 This book makes frequent use of visual structures of various shapes and patterns in its 
attempt to explain the different methods and theories propounded by authors. The belief is 
that these visual images can help the research student not just to grasp the various notions, 
methods, models and theories of relevance to researchers, but mentally to retain them as well. 
Nevertheless, these visual inserts are not meant to be taken as cast in stone, so to speak; read-
ers are thus encouraged to construct their own, perhaps different, visual models.
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Problems and Promises 
of Comparative Law

IN THIS FIRST chapter we shall look very generally at comparative law 
as a subject. In particular, the following questions will be examined: 
How is comparative law to be defined? What is the subject’s content? 

What are its aims and objectives? What kind of research or university 
course does not amount to comparative law? What is the importance of 
theory and method? How does comparative law differ from other legal 
subjects, such as legal history, introduction to foreign law, legal theory and 
so on? This first chapter will also introduce students to the main writers 
and the debates that they have provoked.

I. LEVELS OF DIFFICULTY

Before one can examine the methods of comparative law, the subject itself 
needs to be defined, since definition and method are quite closely linked. 
Now Alan Watson began his own book on comparative law by asserting that 
the range of replies to the question of what is comparative law is ‘startling’. 
The strangeness of the term ‘comparative law’, he said, becomes manifest 
when one attempts to define it.1 Despite this strangeness, the French term 
‘droit comparé’, which translates perhaps badly into ‘comparative law’, has 
been described by a French academic lawyer as ‘an intellectual discipline 
which allows the jurist to broaden his field of research and to increase the 
knowledge of the foundations of his own legal system’. The writer adds, 
however, that ‘it cannot be just an academic subject and must translate into 
concrete consequences, that is to say into the influence of laws on each 
other’.2 Le droit comparé—comparative law—would appear, then, to have 
both an epistemological (knowledge) and a practical function. This said, 
Watson certainly identified that it is, equally, a subject that, perhaps more 
than any other legal subject, is plagued by controversy and difficulty.

1 Watson (1974: 1).
2 Drago (2003: 455).
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The controversy and difficulty surrounding comparative law are to be 
found at a variety of levels. The first and foremost level of difficulty is that 
of content. Does the teacher of comparative law have the ‘gift of freedom’, 
as Kahn-Freund once claimed,3 or is there a common core to the subject? 
Does this freedom simply embrace teaching the fundamentals of one or 
more foreign legal system(s) (according to the expertise of the teacher), or 
does comparative law demand that one go further than this? Alternatively, 
is the subject simply a method, or is it something more?

Secondly, there is controversy surrounding the methodology of comparative 
law. Is the only useful method, as Zweigert and Kötz’s leading textbook claims, 
that of the functional approach; or are there are other approaches that need to 
be considered? Does one presume, as the same textbook also asserts, similar-
ity between systems or ought one to presume the opposite, that is to say dif-
ference? Should the ideal comparatist become an ‘insider’ with respect to the 
‘other’ legal system; or ought a comparatist always to remain an ‘outsider’?

Thirdly, there is a range of epistemological (knowledge) questions. What 
is the purpose of comparison in comparative legal studies? What should 
one be comparing? Indeed what is meant by ‘comparison’? Then there is 
the question of what is meant by ‘law’ in comparative law. This is an acute 
problem because if one approaches the definition of law in a particular 
tradition through recourse to a universal definition of law there is the very 
real danger of what might be called legal imperialism. The imposition, via 
a universal theory, of a definition fashioned in one legal culture on the law 
of another culture may simply obscure rather than highlight this other cul-
ture. This danger is also inherent in the question of taxonomy: what kind 
of categories should be employed by the comparatist? Indeed, what kind of 
categories should be employed by jurists in general?

Fourthly, and associated with the previous issues, there is controversy 
with regard to comparative law theory. Ought comparative law to be 
founded on a commitment to theory or is it simply a technique? Has the 
theoretical underpinning of comparative law been, at least until recently, 
largely banal and vacuous? Is it (or was it) healthy that the subject was 
not until recently preoccupied by its own methodology? At the macro-level 
there are equally problems with regard to distinguishing, classifying and 
describing different groups of legal systems. For example, is the theory of 
legal families or legal traditions valuable to comparatists or has it now been 
undermined? And if it remains valuable, how should families or traditions 
be distinguished one from another?

This is by no means an exhaustive list of controversial issues and ques-
tions, but is, hopefully, sufficient by way of introduction to indicate that 
comparative law, at every level, is by no means easy. This said, not all of 

3 Kahn-Freund (1966: 41).
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the difficulties raised will be examined in detail in the chapters that follow. 
The main emphasis will be on method and on the epistemological issues 
that attach to methodology.

II. DEFINITIONAL PROBLEMS

If one returns to the first level of difficulty, that of definition, one finds that 
defining comparative law is both easy and difficult. It is easy in the sense 
that it can be defined as the comparing of legal rules (or norms), concepts, 
categories and (or) institutions in one system with those in another. It is dif-
ficult once one appreciates that the easy definition is plagued with ambigui-
ties. For example there is the assumption that legal knowledge consists of 
rules (or norms), concepts, categories and institutions. Is what constitutes 
law in any two systems adequately defined by these terms? Another ambi-
guity attaches to the idea of comparison. What exactly does comparison 
mean in the context of comparative law? Is it merely indicating, even in a 
critically informed way, how a particular area or problem is normatively 
handled in two or more systems? Or does one have to go deeper into the 
histories, sociologies, economics and politics of the two or more systems 
and countries in issue? As for ‘comparison’ itself, what actually does it 
involve and what is it capable of achieving in terms of the advancement of 
knowledge?

These questions suggest that any definition should, perhaps, be approached, 
first of all, by a discussion of what comparative law is not. Thus, as Watson 
indicates, it is not the mere acquiring of knowledge of another legal system; 
such a programme should be labelled, not ‘comparative law’, but an ‘intro-
duction to’ French, English, German, Chinese or whatever law.4 Of course, 
in order to undertake comparison in law it is necessary to have knowledge 
of at least one other system, yet such knowledge, as vital as it is, does not of 
itself constitute the foundation of comparative legal studies. Comparative law 
is not, either, a particular form of legal history, legal philosophy or sociology 
of law, as a leading textbook explains.5 Again these other areas of legal stud-
ies have, so to speak, a vital input or overlap with comparative law, but they 
remain independent in that they have their own preoccupations, aims and 
objectives.6 Legal history has as its focus the past and not the present, often 
with the aim of explaining the present; legal philosophy and legal theory are 
searching for universal common denominators and thus are engaged in a mis-
sion that, as we shall see, can find itself in conflict with the aims and  objectives 
of  comparative law. The sociology of law might well employ methods that 
are central to comparative law, and thus its relationship with comparative law 

4 Watson (1974: 4).
5 Zweigert and Kötz (1998: 6–12).
6 See eg Samuel (1998a).
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is often of considerable importance, especially now that comparatists have 
become particularly interested in legal cultures. But, as with legal theory, the 
subject itself has as its focus the relationship between law and social reality 
and not the relationship between two or more legal systems (or aspects of 
them). One is left, then, with the term itself: is there within the words ‘com-
parative law’ a definitional clue? Two approaches (at least) seem possible.

The first is to look at comparative approaches in other disciplines. In 
his introductory book to comparative literature, Yves Chevrel says that to 
compare is indispensable to the progress of knowledge. It is, he says, to put 
together (cum) several objects or several elements of one or more objects 
in order to examine the degrees of similarity (par) so as to be able to draw 
conclusions from them that the analysis of each of them alone would not 
necessarily have allowed one to draw.7 The recognition of the importance 
of this comparative process transcends the disciplines with the result that 
there are now a number of sciences founded on the comparative method.8 
In literature, then, the expression ‘comparative literature’ (la littérature 
comparée) has come to mean the comparative science of literature (science 
comparative de la littérature), a branch of social science or humanities 
which sets out to study the human productions labelled as literary works.9 
The ‘scientific’ aspect of this comparative process, according to Chevrel, is 
to be found in the way comparatists construct a space with frontiers that 
deliberately mark off a body, or bodies, of literature that come from ‘other’ 
cultures. The key notion is the idea of ‘the foreign’ or the ‘other’.10

Chevrel explains that in doing this one can, of course, study a body of 
foreign literature as a whole (macro-comparison), but the primary approach 
is to take a series of literary works and to examine the singularity of each 
work within this ‘scientific’ framework or perspective (micro-comparison).11 
Now if one applies this approach by way of analogy to law, one can define 
‘comparative law’ as a process in which the comparatist takes several 
objects in order to study them within a ‘scientific’ framework in which the 
object or element being studied is viewed in terms of the ‘other’. There is 
the domestic legal object or element and the ‘foreign’ legal object or ele-
ment; and it is this contrast between the domestic and the other that gener-
ates knowledge progression. The expression ‘comparative law’ thus makes 
sense if viewed in the context of the idea that the discipline—that is to say 
law—is to be understood in terms of a dialectic between the domestic body 
of law and a foreign body of law. It is the dialectical framework understood 
as a knowledge generator in itself that gives the expressions ‘comparative 
literature’ and ‘comparative law’ their meaning and sense.

  7 Chevrel (2006: 3).
  8 Ibid.
  9 Ibid: 4.
10 Ibid: 5.
11 Ibid: 4.
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A second approach, which may by no means be radically different, is to 
take each word of the expression ‘comparative law’ and to reflect upon it 
in terms of its scope and meaning. Comparative law, as a subject discipline, 
might in part at least be framed around the two words ‘comparison’ and 
‘law’ giving rise to two questions. What is meant by ‘comparison’? And 
what is meant by ‘law’?

One starts, accordingly, with the first question: what is it to compare? A 
number of responses can be made. First, comparison allows one to assess 
the objects of comparison in terms of elucidating information that is rela-
tive as between the two objects. Thus one can compare, say, a chocolate bar 
with an apple in order to determine which of the two foods has more calo-
ries, vitamins and so on. One can compare two routes in order to elucidate 
distance and scenic value as between the two of them. One is not dealing 
with absolutes since comparison is here producing only relative knowledge, 
but such relative knowledge may have practical value.12

Secondly, there are presumptions that underpin the comparison. When 
examining another legal system does one presume that this other will 
approach dispute problems in a similar or in a (very?) different way? One 
might very plausibly argue that comparison suggests difference; and if there 
is no difference between two objects, then one cannot compare, for com-
parison is by its nature born out of difference.13 Legrand thus emphatically 
rejects the working method proposed by Zweigert and Kötz of a praesumptio 
similitudinis14 and asserts instead a working rule of a ‘presumption of differ-
ence’. Yet much might depend, on the level that one operates and the scheme 
of intelligibility that one brings into play. Similarity and difference are not 
always fixed absolutes and can often be assessed only in a relative way.

Thirdly, however, this presumption of similarity versus that of difference 
is not a clash of two methodological absolutes. Similarity and difference, it 
has been said by Merryman, function at different levels; at one level there 
may be a fundamental difference between two objects of comparison, but 
move to another level and one finds similarity.15 Comparison may thus 
involve a continual movement between ‘levels of comparison’, these levels 
perhaps depending upon a third object of comparison. Thus the fundamen-
tal differences between a French and an English object might weaken in the 
face of comparison of these two with a Chinese object.

The second fundamental question that arises out of ‘comparative law’ 
focuses on the second word. What is meant by ‘law’? The tempting 
response to the question of what to compare is to say ‘rules’ or ‘norms’. 
Comparative law is about comparing rules (or norms) in one system with 

12 Izorche (2001).
13 Legrand (2003).
14 Zweigert and Kötz (1998: 30).
15 See Legrand (1999: 42).
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rules in another. This, however, implies an epistemological assumption, 
namely that to have knowledge of law is to have knowledge of rules or 
norms. Certainly the rule model is the one favoured, to date, by most legal 
theorists and lawyers in general. Yet even if, say, cases can be reduced to 
rules, does a comparison of cases between different systems consist sim-
ply of comparing rules? What about the actual application process itself? 
Are French cases used and applied in the same way as English decisions? 
Legislation is, seemingly, a matter of written rules; but is a comparison of, 
say, the French Civil Code (CC) with the German Civil Code (BGB) just a 
matter of comparing written propositions?16 This rule assumption can have 
distorting effects on comparative law, as Curran shows in her analysis of 
Kantorowicz’s misreading of American Realism and the role of cases.17

Comparative law

What is meant
by

‘comparison’?

What is meant
by ‘law’?

Figure 1.1: Comparative Law as a Discipline

III. METHODOLOGY

Many of the issues raised in the ‘comparison’ and ‘law’ questions relate, not 
surprisingly, to methodology. This, accordingly, is a central aspect of com-
parative law as a discipline and is now producing a rich academic literature.18 
Such literature, and the issues it raises, will be examined in more detail in later 
chapters, but it might be useful to make some general points at the outset. 

The first point to note is that there is a controversy around method and 
the very content of comparative law. ‘Comparative law’ said Kahn-Freund, 
‘is not a topic, but a method.’ It ‘is the common name for a variety of 
methods of looking at law, and especially of looking at one’s own law’.19 
Such a view is understandable, given the definition and content problems 
surrounding comparative law as an academic subject. Yet this view has 
been attacked by Pierre Legrand, who asserts that the ‘representation 
of comparative analysis of law as simply or mainly a method or even 

16 Zweigert and Kötz (1998: 145).
17 Curran (2001).
18 See eg Van Hoecke (2004a); Monateri (2012a).
19 Kahn-Freund (1966: 41).
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 collection of methods suggests a truncated, uni-dimensional view of what is 
fundamentally a bi-dimensional construct’. It is to take a formalist view of 
comparative law which in turn denies any substantive content to compara-
tive work about law with the result that ‘it ultimately loses its status as a 
discrete, autonomous intellectual domain’. Legrand sees comparative law as 
a means of presenting a new perspective which will allow ‘one critically to 
illuminate a legal system—another or one’s own—much in the same way as, 
say, critical legal studies, feminist legal studies, legal semiotics or economic 
analysis of law can do’. And he adds that no one of course would say that 
feminist legal theory is a mere method.20

A second point to note is that there is a large range of methodological 
issues that need to be appreciated and debated in comparative, law and 
it is by no means easy to provide a taxonomical or other rational scheme 
through which all of these methods can be linked or understood as a whole. 
One reason for this is that more general methodological issues, from both 
the natural and the social sciences, are intimately bound up with method 
questions in comparative law. An attempt will of course be made to pro-
vide a coherent account of methods in subsequent chapters; for the present, 
however, it might be worth mentioning that method not only cannot be 
easily separated from theory of knowledge (epistemological) issues, but also 
probably needs to be understood through the idea that they operate at dif-
ferent levels. When one is discussing, say, induction or analogy on the one 
hand and for example paradigm issues on the other, one is not operating on 
the same level. Paradigm questions function on a much higher plane than 
the techniques of induction. Between these two levels there is an intermedi-
ary one where reasoning techniques are linked to paradigm issues through 
schemes of intelligibility.21 It is perhaps this intermediary level that holds the 
key to an understanding of methodological disputes between  comparatists.

Associated with these methodological issues, is a mass of concepts, 
schemes, ideas and images that have been employed by comparatists over 
the last century. These include, for example, functionalism, inner relation-
ship, spirit (Volksgeist), style, mentalité, values, cultures, science, models, 
similarity, difference, genealogical versus analogical, and so on. One prob-
lem with some of these comparative concepts is that, if not unsuitable, they 
are weak and (or) cannot be tested empirically or falsified. Comparative law, 
in other words, finds itself plagued by a mass of methodological notions and 
concepts. Yet the richness of the literature indicates that the subject matter 
of comparative legal studies is no less challenging than the subject matter of 
legal philosophy or legal sociology. As Legrand says, the subject requires a 
commitment to theory.22

20 Legrand (1995a: 264).
21 See also Samuel (2007a).
22 Legrand (1995a).
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In addition to these general concepts and schemes there are more  specific 
ones that are used by jurists operating within various legal systems. 
Concepts such as rights, duties, interests and the like can become focal 
points for comparatists in that they appear to transgress particular legal 
systems and as a result provide useful objects to be discussed and compared 
within the domestic and the foreign ‘scientific’ framework. Here of course 
one is getting beyond methodology as such and into questions of what is to 
be compared (‘comparables’). Nevertheless there is a method dimension in 
that the comparatist is choosing a level and an orientation from which to 
approach the ‘other’. In fact the boundary between the methods and tech-
niques of comparison on the one hand the objects to be compared on the 
other soon becomes a little artificial.

IV. WEAKNESSES AND STRENGTHS OF COMPARATIVE LAW

Legrand, as we have seen, has argued for a commitment to theory, and he 
made this comment in association with a withering attack on comparative 
legal studies as practised throughout much of the twentieth century.23 Yet 
these weaknesses with respect to comparative law are not as such the result 
of an absence of literature since there have been some significant and influ-
ential contributions to legal knowledge by comparativists. In fact some of 
these contributions have ranked amongst the most elegant and insightful of 
legal writing, and this tradition remains one of the striking features of, for 
example, certain treatises in the International Encyclopedia of Comparative 
Law. The scholarship to be found in, say, Professor Treitel’s compara-
tive account of contract remedies is impressive and is matched only in its 
elegance by Zweigert and Kötz’s introductory work to comparative law 
and to the comparative law of obligations (translated by Tony Weir).24 If 
elegantia jurisprudentia is a philosophical issue in itself, then comparative 
law is truly the legal philosopher’s stone. Yet alongside the elegance there 
are some enduring weaknesses that have given rise to a tradition in com-
parative legal writing that can at best be described as theoretically weak and 
at worst startlingly trivial.

The weaknesses result from a number of factors of which, perhaps, the 
subject’s search for legitimacy is one of the most problematic. The need to 
justify comparison in law by an appeal to its practical use can, as Rodolfo 
Sacco has noted, verge on the ridiculous.25 Is it really serious philosophy to 
imply that courses on comparative law would have had a civilising influ-
ence on Napoleon or on those who took Europe into the two World Wars? 

23 Legrand (1995b).
24 Treitel (1988); Zweigert and Kötz (1998).
25 Sacco (1991b: 2).
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And even when the practical thesis is not ridiculous, it can, as Legrand has 
shown, often be just vacuous. Thus he has written:

[C]omparative work about law has been (accurately) described as ‘voluminous, 
obsessively repetitious, and sterile—a literature that feeds and grows, like a psychic 
cancer, upon logical classification and reclassification and technical refinement 
and sub-refinement, without limit and with a minimum of external reference and 
relevance’. It is also (legitimately) said to ‘tur[n] a blind eye to everything but sur-
faces’, (rightly) castigated as ‘superficial’, and (properly) pronounced as marking ‘a 
somewhat disappointing field’. Other references to the ‘extremely problematical, 
if not precarious, condition’ of comparative legal studies, to ‘the mediocre quality 
of analyses allegedly comparative’, or to the ‘theoretical poverty’ of comparative 
analysis of law remain current. Indeed, if the analogy be allowed, comparative 
legal studies ‘finds itself in the condition of botany and zoology before Linnaeus 
and of anatomy before Cuvier’.26

It has to be said that in the years that have passed since this criticism was 
made, the quality and quantity of serious comparative work in law have 
improved markedly. In addition to monographs and articles, there are now 
a range of edited works, handbooks and encyclopedias which contain con-
tributions that deserve serious attention from those involved in comparative 
legal studies.27 In fact there is now enough literature of quality to provide 
the basis for a comparative law course in itself and this is probably having 
an effect upon the content, aims and objectives of comparative law as a 
discipline. In the past, when the literature was limited in both quality and 
quantity, teachers of comparative law were tempted to use the subject as a 
means of introducing another legal system. Students studied the substance 
of foreign law in relation to their own. But with the development of a solid 
literature base on the theory, aims, methods and approaches to comparison 
in law there is now a different object of study. Comparative law could, 
in other words, become much more theory-orientated. Whether this is a 
strength or a weakness is by no means clear.28 It is certainly a strength, in 
that the literature could act as the foundation for a more universalised con-
tent underpinning the discipline. Yet there will undoubtedly be those who 
will feel that a subject too preoccupied with itself—too concerned with its 
own theory and methods—is a subject in a poor state of health. Students 
may never actually ever get to compare any laws.

Nevertheless it must be stressed that without a good grounding in 
this more recent literature, comparative law will remain superficial. 
Accordingly, in the past, appeals to theory have fared little better than 
appeals to the civilising effects of the subject. The idea of an international 

26 Legrand (1995b: 2–3).
27 See eg Riles (2001); Nelken and Feest (2001); Legrand and Munday (2003); Van Hoecke 

(2004a); Reimann and Zimmermann (2006); Smits (2012); Örücü and Nelken (2007); 
Legrand (2009b); Monateri (2012a).

28 Cf Markesinis (2006).
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Rechtswissenschaft as a legitimating goal for comparative law can so  easily 
conceal, not so much a wish for a knowledge of difference, but a desire for 
intellectual imperialism.29 The more recent literature has tried to escape 
from this theoretical wasteland by turning its attention to the empirical 
or cultural underpinnings of legal systems in the hope of gaining insights 
into the functions of law or the values that they communicate.30 These 
approaches have proved more sophisticated, in that they have at least 
escaped from legitimating theories focusing on legal formalism or upon trite 
humanitarian goals. But in terms of philosophy, the logical difficulties of 
using empirical research as the basis for deriving philosophically normative 
ideas remains an obstacle.31 Just as historical jurisprudence seems today 
incapable of providing a philosophy of law,32 so comparative legal studies 
can sometimes appear trapped within the confines either of legal history or 
of elegant exposition of positive laws.

No doubt these limitations in outlook will surprise few, since compara-
tive lawyers often tend to be actively involved not just in the pursuit of 
knowledge of other legal systems, together with the linguistic demands that 
such pursuits require from the diligent researcher, but in the activities of 
mainstream national law as well. The good comparatist may even find that 
his or her skills have direct litigation relevance.33 Indeed one comparatist 
has actually suggested that the value of comparative law writing should be 
measured by its citation in the courts.34 A more compelling, if somewhat 
more modest, justification for comparative legal studies might, therefore, be 
found in the perspective it brings to problem-solving in case law and in legal 
translation. In turn it might be possible to move outward from these more 
focused positions towards a theory of comparative law that encompasses 
the details of practical reasoning and conceptual analysis within a broader 
perspective that sees law, for example, in terms of general theory, yet a 
general theory that emphasises difference within, say, a ‘tradition as a pro-
cess’ framework.35 Thus while legal theory has as its principal function the 
 general—indeed universal—definition of ‘law’, comparative law looks at 
the function of ‘law’ within specific legal traditions, and the way these func-
tions are performed.36 In other words, comparative law has as its basic pre-
occupation differences between legal systems, and its methods should thus 
be fundamentally different from those employed by legal philosophers.

Comparative law can show, for example, how differences of structural 
symmetry can lead French and English jurists to arrive at quite different 

29 Legrand (1995b).
30 See eg Riles (2006).
31 See Van Hoecke (2011b).
32 Cf Stein (1986).
33 See eg White v Jones [1995] AC 207.
34 Markesinis (2003).
35 Bell (1995a).
36 Bell (1994).
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conclusions with respect to the facts of cases such as Read v J Lyons & 
Co37 and Dunne v North Western Gas Board.38 Both of these cases involved 
actions for personal injuries against organisations acting in a public interest 
capacity; in France the need to prove fault would have been unnecessary, but 
in English law the failure to prove fault was fatal to the claims. Of course 
the differences of result in each country can be explained, descriptively, in 
terms of rules. Or, put another way, the cases can all be reduced to symbolic 
knowledge, to linguistic propositions. Yet rules simply fail to show how the 
relationships between legal subject (persona) and the community are being 
construed quite differently in each country.39 In France the emphasis is on 
the community as persona with its own intérêt général and so each time an 
individual citizen is damaged as a result of some activity in the public inter-
est it is unjust, given the constitutional principle of equality, that it should 
be the individual who carries cost of the activity.40 In England, in contrast, 
a government body is seen simply as an ordinary persona with its own indi-
vidual interest to protect. Consequently those who wish to protect them-
selves against the risks of activities should obtain private insurance cover 
and seek to shift the burden onto an actor only when the latter has behaved 
wrongfully. Evidently there is here a difference of ideology. But the ideol-
ogy is being expressed through the symmetries and patterns of institutional 
constructions which use arguably (although it has to be admitted that this 
is debateable) exactly the same elements and relations—legal persona, res, 
interest, dominium, imperium and so on—in each legal system.41 As Kelley 
has stated, the fundamental division of law into personae, res and actiones, 
and the associated relations and concepts, ‘entailed not only moral priorities 
and a means of ordering reality but also a characteristic mode of perceiving, 
of construing, and potentially of controlling the social field’.42 Differences 
in structural pattern can reveal differing social priorities and ideologies.43

Facts of Read v
Lyons (1947)

Visitor v Occupier
of land (England) 

Fault liability (duty
of occupier)

Civil servant v State
(France)

Liability without
fault (risk/equality 

principle)

Figure 1.2: Constructing Facts (1)

37 Read v J Lyons & Co [1947] AC 156.
38 Dunne v North Western Gas Board [1964] 2 QB 806.
39 Samuel (1994: 76–79).
40 Neville-Brown and Bell (1998: 184).
41 Monateri (2012b: 23).
42 Kelley (1990: 49).
43 See generally Monateri (2012b).
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Facts of Dunne v NW
Gas Board (1964)

Focus on the individual
acts (England)

Fault liability

Focus on public benefit
and individual burden

(France)
Liability without fault

Figure 1.3: Constructing Facts (2)

V. THEORY AND ANTI-THEORY

In fact Markesinis, and others (for example Weir), have demonstrated the 
insights that a comparative approach can elicit from the facts, reasoning 
and solutions of actual cases (see Chapter 4). Looking at case law prob-
lems in another system ‘can bring a deeper understanding of problems they 
face—perhaps even unexpected ideas for solving them’.44 

Yet this type of observation, as valuable as it might be, rarely connects 
with any major theoretical issue either within law itself or with respect to 
legal education or philosophy in general. Comparative law does not seem 
a necessary part of any methodological, historical or philosophical training 
in law, as indeed Markesinis himself recognises. He has called upon com-
parative lawyers to rethink their subject or to face an exodus of students 
to options like property, tax and human rights. ‘Of course’, he adds, ‘many 
of these options can and do have a comparative dimension’ and thus ‘in a 
strange sort of way the comparative method may have more of a future by 
penetrating other subjects than by trying to assert its own continued inde-
pendence under the unconvincing title of comparative law’.45 Weir seemed 
to have gone even further. In an otherwise perceptive piece on comparative 
contract law he specifically stated that he has no theory to propound, since 
it ‘is possible for us, like Hamlet, to tell a hawk from a handsaw, and to do 
so without a complete theory of aerial predators or an exhaustive inventory 
of the carpenter’s toolbox’.46

There are of course a number of difficulties with the anti-theory or 
common sense view, the most obvious of which is that, despite the anti-
theoretical stance, such a view is no less a statement of theory. Comparative 
law becomes law by intuition. It is, as Dworkin elegantly put it (referring 
to judging by intuition), to ‘say that judging is an art not a science, that 
the good judge blends analogy, craft, political wisdom, and a sense of his 

44 Markesinis (1990: 21).
45 Ibid.
46 Weir (1992a: 1616).
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role into an intuitive decision, that he “sees” law better than he can  explain 
it’.47 Such a view is to reject serious legal theory as a fundamental aspect of 
comparative law. And such a rejection has, arguably, the effect of reducing 
comparative law to an enfeebled intellectual subject, for it will be deprived 
of any vehicle by which it can search for the epistemological relevance not 
just of ‘comparison’ but equally of ‘law’ itself. No doubt there are many 
who are happy with the intuition that enables them to tell a hawk from a 
handsaw. But there are serious academics and scientists who do wish to 
know how and why the mind creates its symmetries, and how patterns 
develop that allow for such instant recognition of objects. Furthermore the 
rejection of theory can lead back to the view that comparative law is noth-
ing more nor less than a methodology. As Legrand points out (see above), 
to espouse such a view is simply to deny any substantive content to any 
comparative work on law; it is to deplete it of any potential instrumental 
function and to reduce it to being an adjunct of contract, property, public 
law or whatever.48

However, care must be taken here with regard to what is meant by 
method. Legrand is talking about method as formal technique, yet there is 
a more profound sense in which method can be understood. Accordingly 
instead of comparative law as methodology in this technical sense, there is 
a need for a comparative law which will provide insights into the method-
ological models used by researchers, including jurists, in their attempts to 
make sense of objects of knowledge. In this sense method has an important 
theory of knowledge (epistemological) dimension. One might start with 
the assertion that comparative law as a subject should have as its primary 
object knowledge of law but that such knowledge can be gained neither 
by an examination of a single legal system, since law transcends national 
systems, nor without comparison. For, as Rodolfo Sacco has stated, com-
parison begins at home. Comparison starts with making comparisons 
within one’s own legal system. ‘It is’, he says, ‘one interpretation against 
another interpretation, either the interpretation of the professor against 
that of the court, or the interpretation of one professor against the inter-
pretation of another professor, thus the approach of Maleville against that 
of Carbonnier, the perspective of von Tuhr against that of Larenz.’49 One is 
searching for the ‘the structure of law’ and accordingly it can be argued that 
the structural method is one means by which comparative law can reveal its 
strengths.50 It provides important knowledge about law while remaining, in 
a sense, a methodological approach.

47 Dworkin (1986: 10).
48 Sacco interview: see Legrand (1995a: 264).
49 Legrand (1995c: 952).
50 Ibid: 944.
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VI. COMPARATIVE LAW AS EPISTEMOLOGY

This structure is not, however, just a structure of rules: it is the structure that 
one uses to make sense of the world in which law applies. It is just as much 
a matter of structuring the facts. One use of comparative law, therefore, is 
in the formulation of models which can be used for constructing facts. This 
is why, from the position of legal science, the idea of ‘comparative-law-as-
method’ is untenable since the dichotomy between science and method is 
epistemologically dangerous. There is no science without method; and what 
links the two is the scheme of intelligibility whose purpose is to relate the 
experience of the real world to an abstract scheme of elements and rela-
tions.51 Yet this is not a one way process: the scheme or model in turn gives 
meaning to the facts.

Take the following example given by a social science epistemologist.52 A 
person travelling over a mountain pass comes across a pile of stones at the 
side of the path in the shape of a pyramid. In order to gain knowledge of this 
object there are two fundamental schemes of intelligibility that one can use. 
The first is to apply a causal scheme: how did the pile of stones come to be 
situated in this shape and in this place? What caused this phenomenon? The 
second is to have recourse to an interpretative (hermeneutical) scheme: what 
does the pile of stones, as a sign, mean? What message is it trying to convey? 
What does it signify? (It signifies that the path is a safe one.) These two 
different schemes will yield differing types of knowledge; one scheme will 
explain the phenomenon, the other will provide an understanding of it.53

Sometimes these two questions can be put rather differently through 
schemes other than the causal and hermeneutical ones. One could ask 
what is the structure of relations between this pyramid of stones and per-
haps other piles of stones in different shapes to be found elsewhere on the 
mountain passes. Does the shape of a pyramid gain its meaning when this 
shape is compared say to an oblong pattern and a circle pattern to be found 
elsewhere in the mountains? To shift examples, the playing card eight of 
spades has meaning only in relation to all the other playing cards in a pack; 
outside of this system it is simply a piece of card with a number and a pat-
tern on it.54 One might talk of a structure or of a system, and it is this struc-
ture or system that can act as the framework for a comparative exercise. 
Thus Catherine Valcke argues that what the comparatist should be doing 
is comparing the thought structures (structures de pensée) to be found in 

51 See generally Granger (1995).
52 Berthelot (2006a: 380).
53 Makkreel (2006). See also Van Hoecke (2011a).
54 See generally Izorche (2001a).
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different legal systems.55 In other words the key scheme of  intelligibility is 
structuralism.

Moving back to the pyramid of stones, another possibility is to ask what 
the function of this object might be. This approach does not exclude the 
structural relations scheme since the function may be found not only at the 
level of the object itself (the pyramid of stones) but also at the level of the 
structure or system of relations between the various piles of stones. What is 
the function of the system? Two answers (at least) emerge. The system has 
as its function the general function of providing information to the users of 
the mountain passes; the pyramid, however, has as its own particular func-
tion to inform users that the path is safe. As will be seen, this is one of the 
problems with functionalism; different functions emerge as one changes the 
focus of the investigation.56 For example if one asks what is the function of 
a carburettor, the immediate response is to say that it controls the flow of 
petrol. However a carburettor is part of a system that makes up an engine, 
and so one can equally ask what is the function of an engine. At an even 
higher level one can see that the engine is part of a structure or system that 
makes up a car or a lorry. This, of course, leads to further function ques-
tions: what is the function, for instance, of this or that motor vehicle? The 
important point is that at each level the function is different.

The functional method, as will be seen (Chapter 4), is one of the most 
important approaches in comparative law methodology. Thus for example 
if a common lawyer is asked whether or not the common law has a notion 
of a ‘natural obligation’, the response need not necessarily be just a nega-
tive one. The common lawyer can ask what function the natural obligation 
performs in civilian systems and then can respond with how these functions 
are fulfilled in common law countries.

However, despite its undoubted value, the functional method is not with-
out difficulties. It will not explain for example how the natural obligation 
fits into the overall conceptual structure of civilian private law thinking. As 
a result it is important that the comparatist is fully aware of other avail-
able methods. Yet the problem for the student of comparative law is that 
the comparative law literature spends little time discussing the full range 
of alternatives. The emphasis on legal culture and mentalities has had the 
advantage of emphasising the importance of the hermeneutical approach 
and the older literature’s concern with legal categorisation and system 
indicates, if only indirectly, how structuralism in law was, and remains, of 
relevance. Thus it is possible to gain a sense from the comparative law lit-
erature itself of several different fundamental methods. Yet if one wishes to 
gain a more comprehensive view of methodology in relation to  comparative 

55 Valcke (2009a).
56 Michaels (2006).
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legal studies it will be necessary to venture outside of the comparative law 
literature and to look at social science (and perhaps natural science) meth-
odology and epistemology in general.

VII. INTERDISCIPLINARITY

This need for an interdisciplinary approach to comparative law is one of 
the other points stressed by Pierre Legrand. According to this comparatist, 
in addition to a commitment to theory there must also be a commitment to 
interdisciplinarity. ‘Law’, he says, ‘does not exist in a vacuum; it is a social 
phenomenon if only because, at the minimum, it operates within society.’ 
Consequently ‘the comparatist must realize that she can learn much that is 
of direct relevance to her work from anthropology’. And he continues:

After all, what is anthropology if not the study of foreign cultures? And, what 
does comparative legal studies address if not the study of foreign legal cultures?

Legrand then goes on to say:

Similarly, the comparatist must accept that she can learn much from linguistics, 
specifically from studies devoted to bilingualism. Indeed, what does bilingualism 
involve if not the apprenticeship of a foreign language? And, what does compara-
tive legal studies address if not the apprenticeship of a foreign legal language?

Moreover, he adds, there is much that might be of use to the comparatist 
in the field of cognitive psychology since this ‘field of research can shed 
light on such fundamental questions as how much a French lawyer can ever 
understand of English law’.57

In addition to these disciplines highlighted by Legrand there is, as already 
mentioned, a need to look at philosophy and theory in the social and natural 
sciences. For method has in these other disciplines often been regarded as 
not just important but central to knowledge itself.58 Thus one introductory 
book to the social sciences spends most of its pages discussing methodologi-
cal issues and their epistemological role.59 More generally Karl Popper has 
of course claimed that the distinction between a scientific and non-scientific 
argument was a matter of method: can the thesis be falsified?60 What other 
disciplines can teach the comparatist is that if the process of comparing can 
reveal knowledge that could not be revealed if each object studied is stud-
ied only in its individuality this revelation emerges because of a particular 
methodological approach. In other words knowledge and method cannot 

57 Legrand (1996c: 238).
58 See eg Pheby (1988).
59 Desjeux (2004).
60 Popper (1959). And see Pheby (1988: 22–36).
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be disassociated. It would seem evident, then, that the jurist could learn 
much from subjects such as comparative literature, comparative linguistics, 
comparative religion, comparative politics and the like.61

Indeed some comparatists like Annelise Riles are beginning to question 
the whole idea of the disciplinary and interdisciplinary divide with respect 
to law. Instead of perceiving law as some independent phenomenon shaped 
by social, political and economic phenomena, it might be more accurate, 
she argues, to see law as actively involved in the constitution of these phe-
nomena ‘by providing cognitive frames through which social actors, includ-
ing legal and social scientific observers, apprehend social realities’. And she 
thinks that ‘we can speak of legal categories and techniques as generative 
of certain kinds of social, political, and epistemological realities’.62 Legal 
notions, in other words, are as much incorporated into the social sciences 
as the social science thinking is incorporated into law. This enormously 
 important contribution to comparative law thinking indicates, very clearly, 
how many of the basic ‘methodological’ issues being discussed by contem-
porary authors are much more than ‘mere method’ issues. They are fun-
damental epistemological issues as well. The result is that careful ‘inquiry 
into the nature of legal technologies brings back to the foreground a set of 
subjects for comparative inquiry distinct from the traditional subjects of 
rules, norms, and functions’. Comparatists are now looking at notions such 
as legal fictions, statutory drafting techniques, and the methods employed 
in civilian legal reasoning.63

Legal 
notions

Social
sciences
notions

Figure 1.4: From Disciplinarity to Interdisciplinarity (Riles)

61 Jansen (2006).
62 Riles (2006: 808) (emphasis in original).
63 Ibid: 812.
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Asking the Right Question

BEFORE TURNING TO the details of comparative law methods it is 
important to say something about the research process itself. A piece 
of research, including of course research in comparative legal stud-

ies, has as its objective the discovery of knowledge. This can be achieved 
only through the posing of a question. A research thesis should therefore 
be a detailed answer to a clear and concise question. It follows from this 
assertion that the ‘best way of beginning a piece of research in social sci-
ence consists in striving to set out the project in the form of an originating 
question’. For it is by asking this question that, according to Quivy and 
Van Campenhoudt, ‘the researcher attempts to express as precisely as pos-
sible what he is researching to know, to elucidate, to better understand’ and 
thus the ‘originating question will act as the first point of entry into the 
research’.1 As these two Belgian authors advise, this originating question, 
in order to fulfil its function, must have a number of fundamental quali-
ties2 which, before turning to the comparison and law questions, need to 
be examined in some detail.

I. FRAMING THE RIGHT QUESTION

The first quality is that the question must be correctly framed so as to define 
as precisely as possible the area to be researched. If all pieces of research 
are answers to posed questions, it should be evident that a badly posed 
question could result in a research thesis at best unclear of its own objec-
tive or at worst superficial in form and substance. What must be avoided 
at all costs is a research project that consists of an identified area but no 
identified question, for the researcher will pursue an investigation that is 
entirely descriptive and probably with few new insights. An originating 
question should be the means of discovering if the investigation is original 
in orientation. In addition, the framing of the project in terms of a question 
will establish an abstract structure for the thesis itself: the introduction will 

1 Quivy and Van Campenhoudt (1995: 35).
2 Ibid: 24–36.
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consist of the question to be pursued; the main part will be the research and 
analysis; the conclusion will be the answer to the question posed.

In order to frame a suitable question in comparative legal studies one 
must of course have a good knowledge of the theories, methods and pur-
poses of comparison (see Chapter 3) and the aspects or focal points of 
legal knowledge that one is going to use as the objects of comparison (see 
Chapter 8). Consequently it is at this stage difficult to examine in much fur-
ther depth how one should go about framing a suitable question. Yet there 
are a number of general points that might usefully be made. One in par-
ticular is that any research question should have built into it, either directly 
or by implication, the reason why a comparative approach is fundamental 
if a satisfactory response to the research question is to be provided. Here it 
is necessary to recall that a comparative approach is to put together several 
objects or several elements of one or more objects in order to examine the 
degrees of similarity and difference so as to be able to draw conclusions 
from them that the analysis of each of them alone would not necessarily 
have allowed one to draw (see Chapter 1). Thus the conclusion to any 
research project in comparative law should be one that is obtainable only 
through the bringing together of two or more objects of comparison and 
consequently the research question should reflect this necessity.

II. LITERATURE REVIEW AND THE RESEARCH QUESTION

A second general point is that it will probably not be possible to frame a 
research question without undertaking some serious preliminary reading 
and research. The researcher will need to undertake a literature review. 
Now a literature review is not to be confused with the review of a book. A 
book review is a critical piece aimed at the public on a particular book by 
a particular author (or authors); a literature review, in contrast, is a critical 
overview of the literature on a particular topic. It aims ‘to develop skills and 
abilities of the researcher’3 as well as, if the review is to be reduced to writ-
ing, informing the reader about the topic under review. A literature review 
has been defined as the ‘selection of available documents (both published 
and unpublished) on the topic, which contain information, ideas, data 
and evidence written from a particular standpoint to fulfil certain aims or 
express certain views on the nature of the topic and how it is to be inves-
tigated, and the effective evaluation of these documents in relation to the 
research being proposed’.4 One should add, of course, that in the case of 
research in law the review will comprehend equally official legal texts such 

3 Hart (1998: 26).
4 Ibid: 13.
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as case law reports, legislation, doctrinal commentary, law reform reports 
and so on.

As Chris Hart points out, the researcher needs to know about the con-
tributions others have made to the topic of research under investigation.5 
Indeed the reviewer will need to identify the key writers and experts in 
the area being investigated. However the review is not just a descriptive 
listing of the literature; the researcher will have to distinguish the relevant 
material from the irrelevant, and this can be done only by reference to a 
research question. Consequently the literature review and the framing of 
the research question are intimately related and form a vital preliminary 
part of any serious research work.

Furthermore the literature review will need to distinguish the good from 
the not so good texts and this selection will require the researcher to employ 
evaluative, critical and analytical skills. The reviewer will need critically to 
engage with the literature; that is to say, the researcher will not just describe 
the literature but bring to it an analytical perspective that will highlight 
the good and bad aspects. In framing the research question, then, the cur-
rent knowledge will need to be described and explained in the review and 
gaps in the existing knowledge and research will have to be identified. This 
framing should then be stimulated by the formulation of new insights with 
respect to the directions of research and the identification of the most effec-
tive research methods and comparative methods (see following chapters).

However, as we shall see later in this chapter and in subsequent ones, to 
develop a critical perspective the researcher must be aware not just of her 
orientation, but equally her theoretical and methodological frameworks. 
Consequently a researcher who feels that they may lack a proper apprecia-
tion of these theory and method questions in legal studies should extend 
their literature research so as to include literature which covers these areas. 
Indeed it may even be necessary to conduct a preliminary literature review 
of the theory and method material about law in general. One cannot, in 
other words, undertake comparative legal studies without a basic ground-
ing in legal theory, legal method and general research methods.

III. COHERENCE AND NON-COHERENCE

It has been suggested that there are two competing tensions when construct-
ing a literature review.6 These are the need to relate the existing research 
to illustrate the importance and relevance to the field, but also the need to 
demonstrate original contribution. In order to fulfil the former criterion, 
the reviewer will need to demonstrate how the literature relates one piece 

5 Ibid: 26–27.
6 Locke and Golden-Biddle (1997).
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to another. Is there a coherence to be found in the literature being reviewed 
and, if so, is this coherence one of which all the writers in the area are 
aware? In comparative legal studies the importance of interdisciplinarity 
has already been stressed, and so it could well be that researchers work-
ing in different fields are unaware that the work points to common ideas 
that have not been explored (synthesised coherence). For example, as we 
shall see in the next chapter, the problem of ‘universalisation’ in compara-
tive legal studies is a problem that has been encountered, and discussed, in 
comparative literature and comparative theology.

However, whereas the need for a ‘synthesised coherence’ points to 
researchers working in different fields, whose work is directed to yet 
undiscovered common points, ‘progressive coherence’ indicates researchers 
working within the same field operating with shared theoretical perspec-
tives and methods.7 In other words, the literature reveals research or schol-
arly programmes that have advanced over time and which point to a field 
with developed and focused lines of enquiry. Of course in contrast to these 
two coherence possibilities there may be complete discord or non-coherence 
in the literature. The works referenced belong to a common research pro-
gramme but are linked by disagreement, that is to say contradictory theo-
ries and perspectives.8

In comparative legal studies there is an added difficulty that the researcher 
will probably need to divide the literature review into two parts (unless the 
research project is directly on the comparative legal studies literature). If 
the researcher is looking to research into a particular field of law—for 
example an aspect of contract, property, family or public law—there will 
need to be a review of the work in this particular area. This may (or may 
not) reveal coherence or non-coherence. Equally, however, the reviewer 
will have to do a literature review of the work on comparative law theory 
and methodology, and this review may well reveal a complex situation in 
which there is both synthesised and progressive coherence, but equally 
some non-coherence in that that the field is characterised by a number of 
intense debates (see following chapters). In framing the research question, 
then, there will be a need to accommodate the increasing amount of litera-
ture on the theory and method of comparison. This accommodation can-
not perhaps be directly incorporated into the question itself if the research 
is focused on a particular subject area of law such as product liability or 
whatever. But the researcher will need to be aware that the public (that is 
to say the readers of the finalised research publication) must be informed 
that any project involving comparative legal studies is particularly method 
sensitive. As will be seen in later chapters, different methodological schemes 
can produce different forms of knowledge.

7 Ibid.
8 Ibid.
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IV. REFLECTING ON THE LITERATURE

If the literature review is a fundamental preliminary stage to any research 
project and is to be regarded as an exercise intimately bound up with the 
formulation of the research question, how should the literature itself be 
‘problematised’? That is to say how should it be handled at this preliminary 
stage? One response is, first, to categorise the deficient literature into three 
main groups, namely incomplete, inadequate and incommensurable.9

When one classes the literature as incomplete, the reviewer by definition 
is saying that it is unfinished and that further study is required. The litera-
ture review is highlighting the gaps and this should feed directly into the 
framing of a research question. Such a question will be aimed at filling a 
gap. However if the literature is inadequate, the problem is rather different. 
Here the emphasis is not on gaps as such, but incompleteness of perspec-
tives. In other words, work has been overlooked which is relevant and 
important to better understand the subject area, and the literature review 
can contribute by illuminating perspectives that have been overlooked by 
introducing alternative perspectives. Such an alternative perspective will be 
the foundation for the framing of a research question. Thus for example it 
could be argued that the literature concerning methodology in comparative 
law has for a long period been, if not inadequate, at least incomplete. There 
has been little detailed work on the alternatives to the functional method.10 
This in turn might generate a research question which simply asks: what are 
the alternatives to the functional method in comparative legal studies? 

If the literature is incommensurable, then there is not just a problem with 
perspectives; the literature, or some of it, is just wrong. That is to say that 
the existing literature presents misguided perspectives or is seen as having 
taken a wrong direction. The research question in this situation will be one 
reacting to or attempting to correct the wrong perspective or direction.11

These categories are, however, only useful starting points when it comes 
to a discipline like law, in that it is not always easy to assert that the lit-
erature is wrong as such. Sometimes, of course, this will be possible, even 
perhaps with respect to authoritative texts. Thus for example it might be 
possible to assert that a judge or a jurist has given a wrong interpretation 
of this or that law. It would appear, for instance, that the English cases in 
which an equitable doctrine of mistake in contract was recognised are now 
to be regarded as wrong, and should be ignored.12 At the level of doctri-
nal writing, James Whitman has asserted that William Ewald is ‘wrong’ 
when he claims that comparatists must adopt an ‘inner’ perspective when 

  9 Ibid. This section is based on this key article.
10 See further Samuel (2009a).
11 An example would be Jeffrey Hackney’s criticism of attempts by various comparative 

lawyers to make the common law conform to Roman law taxonomy: Hackney (1997).
12 The Great Peace [2003] QB 679.



30 Asking the Right Question

trying to understand another legal system.13 Similarly Pierre Legrand claims 
that Zweigert and Kötz are wrong when they advocate a presumption of 
similarity when undertaking a comparative exercise in law; one should, 
says Legrand, presume difference because comparison itself is about dif-
ference (why compare things that are the same?).14 These assertions, along 
with others in law, are not open to falsification—they cannot be tested in 
the same way as a scientific hypothesis—and consequently the emphasis 
is likely to be on incompleteness and inadequacy, rather than wrongness. 
Thus the researcher cannot dismiss the work of Ewald in the light of 
Whitman’s claim—at least certainly not at the literature review stage. What 
the reviewer of the literature has to register is that there is an on-going 
debate with respect to whether one should adopt an inner or outer perspec-
tive when approaching another legal system (see Chapter 3). The same is 
true with respect to the Legrand and Zweigert and Kötz debate.

Another criterion for an effective literature review, and an effective origi-
nal research question, is the ability of the researcher to describe the whole 
domain of a subject and yet be able to look at areas within that domain.15 
One needs to develop a research imagination. This is not easily acquired 
and takes time to develop. It involves being open to ideas regardless of 
how or where they originated and being able to question and to scrutinise 
these ideas, methods and arguments regardless of who proposed them.16 
Can links be made between the different ideas and can the ideas themselves 
be followed to see where they might lead? For example the researcher 
who is focusing on one aspect of contract—say formation or change of 
 circumstances—cannot focus just on the literature concerning this par-
ticular topic. A micro-comparison will always involve a knowledge of the 
literature at a macro-level (see Chapter 3); and so if the comparison on this 
aspect of contract is to be, for example, between Germany and England 
the researcher will need to expand the literature review at least to the level 
of German and English law in general. The researcher will need to inform 
himself on the German and English legal mentalities (Chapter 7). Indeed, 
because it is a comparative project, the researcher will need to go beyond 
even this level (see Chapter 8). In short, it is about being scholarly in the 
approach to the literature review.

A literature review is, then, more than just a mere listing and description 
of the books and articles on a specific topic. The contents of the books and 
articles are to be studied and analysed, so as to bring out the various meth-
ods used by the authors in each text. But the reviewer needs to be aware 
of the methods he or she is going to use when engaging with the literature 
under review. It is via these methods, which of course will be developed 

13 Whitman (2003).
14 See eg Legrand (2009a: 107); and see generally Legrand (2003).
15 Hart (1998: 29–43).
16 Ibid: 30.
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later in this chapter and the chapters that follow, that one discovers gaps in 
the literature, thus allowing the reviewer to make his or her original con-
tribution. However this contribution can be effective only if it is guided by 
suitable originating research question. 

Identified literature

Coherent?

Need for synthesised
coherence (across

disciplines)?

Is there progressive
coherence?

Non-coherent? Incommensurable?

Figure 2.1: Literature Review (Locke and Golden-Biddle)

V. CLARITY OF THE RESEARCH QUESTION

The translation of a research project into an originating question will be 
of value only if the question itself is correctly formulated.17 The question 
must, accordingly, not be too vague or too complex, nor may it lack feasi-
bility, relevancy or credibility.

A research question will be too vague if it operates at too high level of 
abstraction and uses expressions that are ill-defined. For example if one 
were to ask the following question, it would be too vague.18 Is the law of 
banking in England and in France satisfactory? It is not that this question 
is incapable of an answer, or indeed of motivating a research project. The 
problem is that the limits are not well-defined.19 What is meant by the 
‘law of banking’? Does it include contract, tort, property and trusts? If so 
would this not make the project too large in scope and too imprecise with 
regard to the object of study? Equally, there is a problem with ‘satisfactory’. 
Satisfactory in what way: in an economic, social, political or moral way, or 
in some other way that is a combination of some or all of these? The term 
is too vague to be of any value in a research project.

At the other extreme a question can be too complex, if in order to give it 
a comprehensive answer it requires the researcher to become too involved 
in a range of subjects, methods and philosophies all operating at different 

17 Quivy and Van Campenhoudt (1995: 24).
18 Ibid: 25.
19 Ibid: 26.
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levels. For example the following question would be one that is far too 
complex. Does the law of trusts in England and its functional equivalents 
in Germany facilitate the maintenance of tax privileges amongst particular 
social groups while at the same time increasing the risk of discriminating 
against other social minority groups in relation not only to their non-
pecuniary contributions with respect to trust property, but also to their 
activities in lobbying for better social conditions? Again it is not that there 
are no interesting research topics contained within the question. Nor is the 
problem one of vagueness, since the terms employed are not imprecise, and 
each of them could be said to have fairly well-defined limits. The problem 
is one of over-complexity: there are far too many issues, disciplines and 
assumptions contained in the question.

In addition to these two broad dangers a research question must be feasi-
ble.20 That is to say, it must be one that the particular researcher can under-
take in terms of practicability, as measured by his or her own abilities and 
by time and resources. For example, asking a question such as: do all the 
social systems of the world share a common idea of contract (or ownership 
or whatever)? This kind of question can only be answered if the researcher 
has unlimited time and budget, and an extraordinary ability to read a huge 
range of languages. Even seemingly less ambitious projects such as a com-
parison of all the legal procedural systems in Europe can lack feasibility for 
the great majority of jurists. Most researchers simply do not read all of the 
European languages and, even if they can, they may not have the required 
depth of knowledge of the languages to allow them to research and to 
answer satisfactorily the question. When these large projects are attempted, 
they usually end up as superficial and trite dissertations.

A research question can also lack relevancy. For example, a question 
which lacks social science research relevance is one such as this: are the 
various laws regulating abortion in (say) France, Germany, Ireland and 
the United Kingdom morally just? The problem with this question is that 
it does not take as its basis the organisation of the regulating laws or the 
impact of the manner in which they are conceived and operate. Instead 
it is making a judgment of value which raises questions of moral, social 
and political philosophy.21 Now it may be that the researcher is an expert 
moral, social and political philosopher, as well as being qualified to investi-
gate medical law. Yet there is a real danger that the thesis will end up as a 
vehicle for the researcher’s own values, since the object in the question is as 
much morality as the regulation system. No doubt it is possible to examine 
abortion laws in relation to all the various theories of morality and justice 
and perhaps this could be done in an objective and rigorous way. However, 

20 Ibid: 27–28.
21 Ibid: 29–31.
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it would need a particularly well-trained and experienced researcher, able 
to cut him or herself off from value pre-judgments that would undermine 
the objectivity of the research. Similar questions lacking relevance are these. 
Do employers exploit workers?22 What changes over the next 20 years will 
affect the organisation of teaching?23 This last question lacks relevance 
because it is focusing on something that does not yet exist and whose foun-
dations cannot possibly be predicted.24

Finally a research question must be credible. That is to say it must be 
capable of giving rise to a credible answer. Thus, to put it into popular 
language, if one asks a silly question then one will get a silly answer. A ques-
tion lacking research credibility is one such as this. How many angels can 
dance on a pinhead? This might seem profound, but it is quite incapable 
of giving rise to a research project, since there is nothing to research except 
meaningless speculation. Yet even a less abstract question can still attract 
the criticism of a lack of credibility. For example if one were to propose the 
following research question it would lack credibility despite the fact that the 
subject matter is not one that invites meaningless speculation. What would 
it be like to be a waste-paper basket in an English solicitor’s office, as com-
pared with one in a French notaire’s office? The question lacks credibility 
because it suggests that an inert object has human capabilities. The actual 
subject matter implied by the question is, perhaps, quite interesting from a 
comparative law point of view, but one cannot give a sensible answer to the 
actual question itself. It is very badly formulated.

What is your
research

question?

Lacks feasability? Lacks relevancy? Lacks credibility?

Too vague or too
complex?

Figure 2.2: Research Question (Quivy and Van Campenhoudt)

22 Ibid: 31.
23 Ibid: 32.
24 Ibid: 32–33.
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VI. TESTING AND REFORMULATING THE RESEARCH QUESTION

An originating question is not written in stone. It can and indeed should act 
as a vehicle for beginning an investigation, but the investigation may itself 
reveal that the question is unsatisfactory. If this happens, then the question 
can be reformulated into a more precise question or at least one that better 
reflects the direction of the research. For example, the originating ques-
tion may lead the researcher into a field of investigation that turns out to 
be too wide and (or) complex for a thesis based on the question as posed. 
The project, as envisaged in the original question, might lack feasibility and 
might need to be narrowed down considerably. A comparative law research 
project into, say, legal procedure, and covering all of the EU systems, may 
prove beyond the ability of the researcher given time constraints, linguistic 
ability and availability of source materials. In this situation the researcher 
might wish to consider investigating the procedural systems of say just two 
EU countries and reformulating the original question accordingly. Put into 
structural form, one is readjusting, via the originating question, the intel-
lectus (knowing subject) and the res (object of research) so as to reflect the 
feasibility, the relevance the credibility or the accuracy of the project.

Original research
question

Non law literature

Comparative law
literature

Law literature

Does original
question need

revising?

Figure 2.3: Processing and Revising the Research Question

VII. ORIENTATION

Having framed a suitable originating question, the next step is to embark 
upon an exploration of the material which forms the research substance 
of the question posed. It is at this stage, however, that the researcher must 
begin to be clear about the point of view or orientation to be adopted. Of 
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course, such a point of view will no doubt have informed the originating 
question, and thus it is somewhat artificial to locate the position of the 
enquiring mind (intellectus) at this second stage. Nevertheless it is of impor-
tance that the researcher be clear about the orientation to be adopted and 
while this will be examined in much more detail in the chapters to follow 
some general points might be made at this preliminary (research question) 
stage.

The primary distinction which is often made with regard to any science 
or knowledge discourse is whether it is to be approached from an internal 
or an external point of view.25 Is the object of the research project to be 
analysed from the position of a legal mind, that is to say from the posi-
tion of a jurist working from within law? Or is it to be approached from a 
discourse position outside of law, say from the position of a sociologist or 
economist? The difference is important, at least at this initial stage, since 
the former will, seemingly, require an expertise in law while the latter will, 
in addition, require expertise in some other discipline such as sociology 
or economics. It should be evident that a researcher who wishes to adopt 
an external standpoint ought to have sufficient expertise in the specialised 
field that will act as the intellectual model for the external framework. 
Amateurism can be fatal to a serious research project and can result in work 
that is pretentious and ridiculous and (or) full of errors.26

In addition to the distinction between the external and internal—itself a 
distinction that is by no means clear-cut or unproblematic27— distinctions 
can also be made within either of these viewpoints. As one French law 
professor has pointed out, ‘different categories of jurists do not use 
exactly the same knowledge’, since ‘everything depends upon the power 
which they appear to have’.28 Judges and legislators, unlike the barrister 
or solicitor (or advocate), do not for example have to worry about their 
clients. Practitioners, unlike professors, do not necessarily need a global 
and interrelated view of law. These distinctions might not directly affect 
the researcher, but legal researchers will have to be aware of their own 
epistemological model and this awareness can only be achieved through 
an understanding of the whole spectrum of knowledge perspectives.

With respect to an external orientation, Roger Cotterrell has observed 
that the ‘numerous approaches to legal analysis which can be categorised 
as sociological in the broadest sense are unified only by their deliberate 
self-distancing from the professional viewpoint of the lawyer’. Law, he 
says, must always be ‘viewed “from the outside”, from the perspective 

25 See eg Hedley (2009). See also McCrudden (2006).
26 Sokal and Bricmont (1998).
27 Riles (2006).
28 Atias (1994: 21).
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of an observer of legal institutions, doctrine and behaviour, rather than 
that of a participant, although participants’ perceptions may be taken 
into account as data for the observer’. The researcher’s motive is one ‘of 
adopting an epistemological standpoint from which a radical critique 
of and challenging to lawyers’ professional conceptions of law becomes 
possible’.29 Cotterrell is talking here of the sociological perspective, but 
his model can mutatis mutandis be transposed to other external disci-
plines such as political science, economics or philosophy. The enquiring 
mind (intellectus) is distancing itself from the object of enquiry (res) in 
the sense that might be described as more deliberately speculative. That is 
to say as an intellectual end in itself—although one no doubt with serious 
social science implications—and not simply as a means of solving some 
specific legal problem.30 This is not to say, of course, that such a deliber-
ate change of standpoint will not impact on the internal viewpoints. The 
influence of American Realism on common law thinking is surely undeni-
able31 and the law and economics movement in the US certainly moved 
from the law faculty to the courtroom.32

As for the internal view of the law, it would, as Christian Atias asserts, 
equally be wrong to think that there is a single epistemological model 
shared by all lawyers. Indeed epistemological diversity is also to be found in 
the natural sciences. The teaching of science needs to be distinguished from 
the laboratory practice. For the teacher ‘has to master the contents of what 
is to be taught’, and this involves ‘a more general vision of the discipline to 
be taught, in terms of the organising principles, the areas of thought, the 
conceptual threads’. The teacher needs to see ‘the discipline not as a patch-
work without unity, each element corresponding to a concept, but as an 
expressive mosaic made up of concepts each relating one to another’.33 This 
general distinction between the teaching and practice of law is reflected in 
law in a number of ways, not least perhaps in the difference between the 
common law (practice) and civil (Continental) law (university) traditions. 
However, in addition to this distinction several other different internal 
viewpoints can be identified.

In the Continental systems, codification has gone some way in blurring 
the differences between the various internal viewpoints in that it is the 
basic text for practitioners, judges, professors and students. Nevertheless 
the view of the judge can still be distinguished from other viewpoints in as 

29 Cotterrell (1983: 242, 243).
30 Cf Blanché (1983: 33).
31 See Twining (1985).
32 The movement had some influence on UK judges as well: see eg Samuel (2008b: 67–69, 

84–89).
33 Astolfi and Develay (1996: 114).
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much as the judge has to make a decision with real consequences for the 
parties in any case that is submitted to him or her.34 The judge cannot refuse 
to reach a decision on the ground that the law is obscure or the facts too 
difficult.35 In arriving at such a decision the judge has to take account of a 
range of factors, for example his or her own subjective view of the equity 
and justice of the situation, the demands of legal certainty, the respect for 
constitutional rights, the wider effects of any decision, perceived policy 
considerations, the desire to avoid appeal and (or) doctrinal criticism and 
the appropriate methodology to be adopted. In addition to these factors, 
moving to a more external orientation, the legal researcher will in addition 
have to take into account some further questions.36 What kind of education 
has the judge received? What was his or her specialisation background? 
What is the social and political background?

In contrast to the judge, the practitioner is often able to take a much nar-
rower view of the law. The practitioner will for the most part be seeking 
solutions that are in the best interests of his or her clients. This may often 
involve skill in argumentation and interpretation and so analogy, induction, 
deduction, comparison and so on will be of primary importance as a mat-
ter of technique. Equally the building up of particular and impressionistic 
factual images is of importance in persuading the court to adopt this or that 
line of cases or this or that interpretation of a text.37 As Atias observes, these 
methods and procedures do not have their source as such in legal texts; they 
are part of a habitus which has its roots in the professional culture devel-
oped over generations.38 The researcher should, of course, be aware of this 
professional culture when reflecting generally on legal  knowledge.

Unlike the practitioner and the judge, the main preoccupation of the 
legislator is with the translation of political, economic, scientific and social 
programmes into textual propositions. In turn however this will involve the 
use of a vast range of empirical information upon which the programmes 
are founded. The legislator, in short, will see law as arising out of a mass 
of human data itself having ‘the most diverse’ sources.39 Despite this plu-
rality of empirical data, the actual epistemological model of law used by 
legislators will be relatively narrow: law for the legislative draftsmen will 
strictly be a matter of written rules, of normative propositions. The legisla-
tor will use rules to try to give expression to political, economic and social 
policies. Atias makes the further point that the legislator will be the one 

34 See generally Ivainer (1988).
35 CC art 4.
36 Atias (1994: 22–23).
37 See eg Hall v Lorimer [1992] 1 WLR 939, 944.
38 Atias (1994: 25–28).
39 Ibid: 23–25.
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most ready to make use of legal fictions and presumptions.40 They may, for 
example, deem fault to be present in certain described factual situations or 
they might deem a person to be a ‘terrorist’ or a ‘person dealing in drugs’ if 
found in possession of particular items. Indeed such fictions and presump-
tions in legislation in different legal systems ought to be one focal point of 
comparison.

The teacher of law, like the teacher of science, needs a model that takes 
a global and rationalist view of law since complexity is often seen as inhib-
iting the communication of legal knowledge. From Roman times, jurists 
have been involved in the systematisation of knowledge and its reduction to 
propositions that can easily be assimilated. This is a tradition that resulted 
in the codes of Continental Europe: legal scholarship on the Continent was 
a matter of ever more elegant and symmetrical ‘nutshells’.41 The common 
law escaped codification of course, but the rise of the law faculties has 
resulted for example in a textbook tradition, a concern with rationality and 
logic, an emphasis on philosophical idealism, the adoption of critical exter-
nal viewpoints and the contextualisation of law and theorising through the 
use of hypothetical facts.42 This said, it must be remembered that it is not 
always the academic lawyer who makes new ‘discoveries’.43 At a technical 
level, it may be practitioners who develop new ideas and concepts in order 
to further the interest of their clients.

Orientation is thus a more complex issue than it might at first appear. As 
we shall see, even the internal and external dichotomy is problematic for 
the comparatist; yet in addition to these complexities it cannot be assumed 
that the ‘internal’ view is a uniform one. Of course the extent to which these 
complexities can be reflected in the research question itself is a major diffi-
culty. But the main point to be stressed is that orientation is something that 
can be tackled at the literature review stage. Locating the position of the 
various writers in respect to their writings on law will form an important 
part of ‘problematising’ the literature, the reviewer beginning to reflect for 
instance on the intended target audience of the various pieces of literature.44 
As we shall see such early reflection can have a major impact on how the 
researcher in comparative legal studies envisages and tackles the notion of 
culture or cultures.

40 Ibid: 24–25.
41 Watson (1994).
42 See eg the various contributions in Robertson and Wu (2009).
43 Wilson (1987).
44 Compare for example Birks (1997a), Descheemaeker (2009), Hackney (1997) and 

Samuel (2004b).
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Figure 2.4: Epistemological Orientations

VIII. VALIDATION OF ASSERTIONS

In addition to reflecting on the various orientations to be found in the litera-
ture, the researcher should, at this preliminary stage, think about the valida-
tion of assertions. And this reflection should focus not just on the assertions 
to be found in the literature but equally on the researcher’s own writing. 

Gérard Lenclud explains the problem in terms of the ways in which epis-
temological validity can be conferred on a knowledge area.45 Normally, for 
the realist, validity is accorded through correspondence with the facts and 
so, for example, science proceeds by building models that not only explain 
a phenomenon but predict its behaviour in causal terms. The more accurate 
the predictions the more valid the knowledge model.46 The anti-realist, 
however, relies on the coherence of an assertion within an already founded 
knowledge system—a system of axioms—to confer the necessary epistemo-
logical validity. One does not, for example, justify a mathematical assertion 
by its correspondence with an external fact but by its non-contradiction 
with other assertions within the system of numbers. Lenclud goes on to 
point out that a third way that validity can be conferred on a knowledge 

45 Lenclud (2006).
46 Karl Popper has of course proposed a somewhat different formulation in terms of the 

possibility of falsifying a scientific hypothesis. Thus the theory that all swans are white cannot 
be proved as such but only falsified: Popper (1959: 3–7).
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domain or an assertion is by consensus.47 Truth is a matter of an accord 
between two or more people and so, for example, the assertion that the 
sun circled the earth was once ‘true’ simply because people were agreed on 
its truth. One point that Lenclud wishes to make is that a discipline gains 
much of its epistemological strength through the consensus of those that 
work within it and once this consensus starts to dissipate then the discipline 
itself is threatened.48

Validity
of an

assertion

Realist: assertion
corresponds with
external object

Formalist:
coherence of
assertion (eg
mathematics) Consensus: belief 

in the validity of 
the assertion (eg

religious 
assertion)

Figure 2.5: Validity of Assertions

Given the strength of law as a discipline—it is, seemingly, not yet a 
subject in danger of dissipation49—a question arises about the validation 
of assertions within this discipline. However, before tackling this question 
directly it may be worth reflecting upon the kind of assertions that are usu-
ally made in law, and what becomes evident at once is that such assertions 
are normally associated with a text. In the civil law tradition much writing 
by academic lawyers takes the form of commentaries on codes or other 
pieces of legislation and these commentaries explain the various words, 
notions and concepts employed and how they might play out in hypotheti-
cal factual situations.50

The work of the jurist is in part, then, devoted to the analysis of pub-
lished texts and both the methods of these jurists and the validation of their 
assertions are intimately connected to the text as object.51 This is not to 

47 Lenclud (2006: 91).
48 Ibid: 92.
49 Law is of course not just an academic discipline but a professional one and it is this pro-

fessional aspect which is one of the main characteristics of its history: see generally Brundage 
(2008).

50 For an overview in France see Jestaz and Jamin (2004). See also Van Hoecke (2011a).
51 Van Hoecke (2011a).
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say that correspondence with social reality is completely absent from the 
 juristic pursuit. The social or economic effectiveness of a piece of legislation 
is very much within the research sphere of a law faculty. However, relatively 
few lawyers are qualified social science researchers—and in a civil law 
system like that of France such research would not count as la doctrine52—
and so only a modest part of the research that emanates from law faculties 
concerns the actual empirical impact of particular laws. Much of writing 
by lawyers is to be found in textbooks, commentaries and articles and often 
what these works seek is a greater coherence in the way law functions as 
a system.53 As Jolowicz once observed with respect to common law cases, 
modern textbooks ‘are important … as guides to the case-law with which 
they are concerned.’ Moreover ‘if they are good they are more than mere 
guides, for they seek not only to arrange the cases systematically but to 
extract from them the general principles of the law and to show how those 
principles may be developed.’ And, he added, ‘the same is true, on a smaller 
scale, of articles in the Law Reviews.’54

This emphasis on coherence can be problematic for the comparative law-
yer, in that it is extremely restricting as a methodology. Of course one can 
compare for example two different codes in terms of their coherence and 
the information that such comparison might elicit could be valuable. But 
such a limited comparison implies that laws and legal systems should be 
measured only in terms of their structure and this would be unhelpful even 
for the practitioner. This is why the emphasis on structural coherence gave 
way to the functional method during the twentieth century.55 In fact, as we 
shall see, even functionalism is now under attack as being too restrictive; 
over the past two decades the emphasis has shifted, at least to an extent, 
to hermeneutics. The legal text is simply a signifier and the job of the 
comparatist is to go beyond this signifier in order to discover the cultural 
and mentality significance that the text represents. The comparatist is an 
interpreter, not a mathematician or logician.

IX. REDUCTIONISM AND HARMONISATION

Another difficulty that arises from an epistemological emphasis on coher-
ence is the temptation, implied in Jolowicz’s assertion, that the comparatist 
should indulge in an exercise of reductionism. This latter term has been 
described by one French philosopher specialising in theories of knowledge 
as an epistemological strategy consisting of the application of concepts and 

52 Jestaz and Jamin (2004: 171).
53 Van Hoecke (2011a).
54 Jolowicz (1963: 314).
55 See eg Gray and Gray (2003).
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methods designed to reunify an area of knowledge that previously had had 
to be broken up and diversified in order to understand its objects.56 In the 
civil law tradition such reductionism has been one of the main motivating 
forces behind doctrinal works since Roman times, and when combined with 
the search for coherence has given rise to the fashioning of models that are 
‘axiomatic’ in structure; that is to say, models capable of acting as a coher-
ent structural system from which the solution to any litigation problem can 
be logically inferred.57 Civil lawyers may have moved on from such rigid 
mathematical thinking, but logic and systematisation remain, alongside 
interpretation, important aspects of the doctrinal method.58

What is dangerous about this epistemological and methodological 
strategy if imported into comparative legal studies is that it can so eas-
ily dictate that the job of the comparative lawyer is to seek out universal 
principles which lie behind—indeed unite—two different legal systems or 
two domains within them. The obvious problem with such universalisa-
tion is that it can transform the comparatist into not just a legal theorist, 
but a kind of neo-natural lawyer. The process becomes one of uniformali-
sation, not of comparison. Such a process, it must be said at once, need 
not be a matter of simple inductivism; it need not consist of ‘comparat-
ists’ searching for some common normative principle latent within two 
or more systems. It can be combined with a critical approach whereby 
various differing solutions to a problem can be compared with the object 
of discovering the ‘best solution’ amongst them.59 Such an approach is 
one that is advocated by some of those involved with the harmonisation 
of laws within Europe, or even on a global scale.60 Of course the criteria 
that will act as the basis of a ‘best solution’ approach can vary and need 
by no means be unsophisticated, especially if underpinned by seriously 
researched empirical evidence. Yet the researcher who adopts such an 
approach will need to ask herself if she is truly undertaking an exercise in 
comparison or is, instead, involved in the rather different exercise of sup-
pressing the ‘local’ knowledge through the construction of a transnational 
and supposedly harmonising text.61 For example it is tempting to think 
that contract and contrat are both founded on the notion of conventio 
(agreement), but it is arguable that this is not the case and that attempts to 
understand the common law general theory of contract through an appeal 
to ‘agreement’ will result in misunderstanding.62 

56 Besnier (1996: 102).
57 Van Hoecke (2011a: 9). See generally Jouanjan (2005).
58 Ibid.
59 For an example of a ‘better law’ approach, see Herbots (2012).
60 See eg Lenaerts (2003: 122–23).
61 Cf Glenn (2003). For an example of ‘better law’ assertions unsupported by any empirical 

evidence see Herbots (2012).
62 Samuel (2010: 93–99).
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Figure 2.7: Casuistic Thinking in Law

X. REVIEW AND REFLECTION

Formulating a suitable research question and undertaking a review of the 
literature is, then, a stage that is of fundamental importance to anyone 
who wishes to pursue research in comparative legal studies. It is the stage 
at which the direction, sophistication and scope of the research project are 
to be determined; and it is the stage at which the researcher must begin to 
reflect on the methodological and epistemological implications of undertak-
ing a comparative law project. Merely describing some area of, say, criminal 
law in the German and English systems, however detailed the work on 
positive law, is not a serious comparative law exercise. The researcher must, 
evidently, have a profound knowledge of this positive law literature in this 
(for example) area of criminal law but such knowledge is by no means 
enough. She must also have a profound knowledge of the literature on gen-
eral theory of comparative law so as to be able to inform the readers of her 
final thesis what methodology, what orientation and what  epistemological 
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foundation she has adopted. Failure to appreciate these general theory 
issues will often result in just another descriptive and intellectually uninfor-
mative (at least from a scholarly point of view) piece of work.

This is not to say that the researcher in this example area of German and 
English criminal law (or any other area) has to adopt an ‘external’ or inter-
disciplinary orientation. She is perfectly entitled for example to produce a 
thesis grounded entirely in the epistemology of coherence.63 But if she is to 
adopt such an approach, then her intellectual objective must not only be 
set out clearly at the introductory stage, but equally given expression in the 
research question pursued. Moreover the researcher ought to justify why a 
particular methodology and orientation has been adopted, for, as we will 
see, different methods result in different kinds of knowledge.64 And this 
of course is true with respect to any other orientation and epistemological 
grounding that might be adopted. As for the research question itself, this 
should be stated very clearly and precisely in the introduction since it is the 
vehicle in which the reader will be transported from this introduction to 
the final conclusion.

63 For a very thorough thesis that adopts a conceptual/structural approach see eg Giglio 
(2007).

64 One problem with many law theses is that they do not actually articulate their method-
ological approaches and epistemological assumptions; they assume that legal scholarship is 
positivistic in turn involving the kind of methods identified by Professor Van Hoecke: see Van 
Hoecke (2011a).
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What is ‘Comparison’?

WE SAW IN the first chapter that comparative law has the  capacity 
to be understood as a subject in its own right through the two 
fundamental questions that the expressions ‘comparison’ and 

‘law’ imply. What is meant by comparison? And what is meant by law? 
In this chapter the first of these two questions will be investigated in more 
depth. The focus will be on the question of what it is to compare. In par-
ticular we shall examine the nature and function of comparison and the 
various comparative approaches such as macro- and micro-comparison, 
genealogical and analogical comparison, universalist and differential com-
parison and inner and outer perspectives.

I. GOALS AND MODELS OF COMPARISON

According to a leading Italian comparative lawyer, the ‘goals of 
legal comparison as a science [are] to know the differences existing 
between legal models, and to contribute to knowledge of these models’. 
Comparison, he says, ‘reveals to us certain details of the different mod-
els under consideration’.1 Of course the development of a perfect epis-
temological single model capable of encapsulating at one and the same 
time all of the various knowledge aspects of a discourse and its object is, 
to say the least, an unrealistic enterprise. Consequently one must focus 
upon a variety of schemes, methods and approaches. These schemes and 
methods will form much of the subject matter of the ‘comparison’ and 
(in further chapters) the methodology question(s). But before looking at 
them in more detail something needs to be said about the notion of a 
‘model’ since this is an expression that is often employed in the sciences 
and social sciences.

Science and comparison both imply a methodology and the construction 
of models is one means of giving some intellectual meaning and relevance 
to these two expressions. What exactly is meant by a model? According to 

1 Sacco (1991a: 8, 10).
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one philosopher of science it is ‘the taking possession of an object’. That is 
to say it is ‘not a pure intellectual form’ and so even mathematics ‘to the 
extent that it is not bound up with formal logic, constructs an object that 
it continually enriches and from which properties reveal themselves’.2 Later 
he explains that:

Scientific knowledge of the kind concerned with experience of the real world 
always consists of constructing abstract schemes or models of this experience, and 
to exploit, by means of logic and mathematics, the relations between the abstract 
elements of these models, so as to infer in the end properties corresponding with 
sufficient precision to the empirical properties directly observable.3

These kinds of models are usually associated with a particular type of rea-
soning. ‘Deduction’, said Piaget, ‘becomes explicable only at the moment 
when it takes a constructive form, that is to say when it tends to set up a 
“structure” whose transformations would accordingly allow the rediscov-
ery of general laws as much as particular ones, but by virtue of necessary 
consequences of the structure and no longer by virtue of the generality of 
diverse but only enclosed propositions.’ And such ‘a structure … comes to 
introduce into the physical plan what one can call “models”’.4 One result 
of this deductive method in law is the fashioning of codes. These are syste-
mised constructions of abstract rules from which solutions can seemingly 
be inferred by deduction and thus are seen as providing a complete ‘model-
lisation’ of a particular domain of law.

Reasoning by deduction is based on the syllogism which in its simplest 
form consists of three propositions, namely two premises and a conclusion. 
The combination of a major premise—traditionally a universal assertion 
such as ‘all men are mortal’—and a minor premise, normally a specific fact 
such as ‘Socrates is a man’, permits one to arrive at a conclusion merely by 
inference: ‘Socrates is mortal’. This is a pure ‘methodological’ structure in 
that the inference is based not on the content of syllogism (men, mortality 
and Socrates) but on the form of the structure itself. Thus one can replace 
the Socrates example with a simple one from medical reasoning. The com-
bination of the major premise ‘antibiotics are ineffective against viruses’ 
with the minor premise ‘this patient has a viral illness’ permits one to con-
clude without further research that an antibiotic will not cure the patient 
in question. The syllogism has proved attractive for lawyers in as much as 
it seemingly permits a court to arrive at a legal conclusion completely inde-
pendently of the subjective reasoning biases of the judges. Take for example 
article 1382 of the French Code civil, which states that ‘Any act whatsoever 
by a person which causes damage to another obliges the person by whose 

2 Granger (1995: 58).
3 Ibid: 70.
4 Piaget (1988: 103).
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fault it has occurred to repair it’. If one combines this major premise with a 
minor one, that the defendant has negligently damaged the claimant’s boat, 
then the court has to conclude that the defendant is liable to pay the claim-
ant an amount of money that would repair or replace the damaged boat.

The syllogism is reliable only if the two premises are reliable. If the 
major premise is unreliable as a universal proposition then of course the 
conclusion will be unreliable. In medical reasoning a certain symptom, say 
S, might be associated with a particular disease, say D, but reasoning by 
deduction is dangerous because S may be caused by other conditions besides 
D. Moreover it may be that D manifests itself through symptoms other than 
S and that the absence of S does not eliminate D. The syllogism can also 
be unreliable when the reasoner makes a category mistake. For example 
one can certainly assert that ‘cats eat meat’ and that ‘cats are animals’, but 
one cannot conclude that all animals eat meat. One premise is asserting a 
proposition at the level of a specific category (cats) while the other premise 
is asserting a proposition at the level of a generic category (animals).

These problems have provoked jurists, in the past at least, to try to con-
struct models of legal ‘axioms’ that are ever more structurally coherent and, 
even today, the idea that law consists of systematised and coherent codes 
of universal principles has by no means disappeared. Jurists continue to 
make a distinction between formal and substantive reasoning, the former 
being based on the deductive method. Some rules are universalised to the 
extent that they automatically apply, by means of the syllogism, to a par-
ticular class of cases.5 What is attractive for some comparatists about this 
view of legal reasoning is that it permits knowledge of law to be reduced 
to rules and reasoning to be reasoning about rules. This in turn suggests 
that unification and harmonisation of law is simply a matter of producing 
a set of universal rules which will then apply themselves to certain classes 
of case irrespective of the cultural traditions of the judges. Of course it is 
fully recognised that substantive reasoning is equally important since rules 
are expressed in natural language which is often ambiguous.6 Nevertheless 
because the ‘idea of systematisation is a common heritage of European legal 
thinking’ it is, for some jurists, perfectly acceptable to dream of a European 
Civil Code7 and that the ‘Europeanization of private law [is] a new and 
challenging task for comparative law’.8

However there is of course much more to comparative methodology 
than reasoning by deduction and the construction of codes. Consequently 
the notion of both a ‘model’ and a ‘structure’ in comparative law think-
ing needs to embrace schemes that go beyond those typical of the natural 

5 Hage (2012: 525).
6 Ibid: 524.
7 Jansen and Rademacher (2012).
8 Zimmermann (2006: 541).
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 sciences (which are usually based on a causal scheme of intelligibility).9 The 
comparatist needs to be aware that structural approaches for example in 
literature and in the social sciences might be based on, or associated with, 
schemes that are different from causal ones; in literature they may be based 
on a number of narrative patterns. Moreover the comparatist will be seek-
ing to understand more than to explain and thus will always need to have 
in mind the various alternatives to structural schemes of intelligibility (see 
Chapter 5). 

Major premise: All men are
mortal

Minor premise: Socrates is a
man

Conclusion: Socrates is
mortal

Figure 3.1: Model of Basic Syllogistic Reasoning

II. BEYOND MODELLISATION

Consequently the methods used by comparatists are not limited to the 
construction of models, since this is only one aspect of their work. Models 
are just one level of operation, so to speak. Other methodological issues 
are to be found in the choice of object of investigation: is one going to 
compare two (or more) legal systems in their entirety or will the compari-
son be between two (or more) detailed fields such as contract, procedure 
or employment provisions? Then there is the choice of orientation and 
approaches. This is extremely complex because, as we have said in an 
earlier chapter, the models used in the social sciences are often very differ-
ent from those used in the natural sciences. There is not just one model; 
when it comes to modelling social reality there are a plurality of reasoning 
methods, schemes, paradigms and orientations and these complexities are 
by no means irrelevant to the comparative lawyer.10 Moreover methodol-
ogy is not always a neutral process since there is no agreement and unifor-
mity in the methods to be adopted and applied in the social sciences. As 
will be seen, disputes about approaches and methods are now central to 
comparative legal studies. Very generally there is, for example, a tension 
between a macro and a micro approach, between a formal and a functional 

  9 Reasoning via the syllogism in law is a form of causal reasoning to the extent that one is 
inferring a result as a direct causal consequence of a rule acting as the major premise: rule R 
when combined with fact F results in conclusion C. The ‘cause’ of the conclusion is not, then, 
the judge but the rule.

10 With regard to this plurality of schemes, see generally Berthelot (2001a).
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 methodology, between a presumption of similarity and a presumption of 
difference, between an approach that focuses on rules and one that looks 
beyond rules and between a positivist and a cultural approach.

In fact methodology turns out to be much more complex for a range of 
what might be generally labelled ontological and epistemological reasons. 
These terms are explained by Cotterrell:

Epistemological questions here relate to the purposes of comparing social phe-
nomena. What kind of knowledge does comparison give? What makes this 
knowledge valid? Ontological questions relate to what is to be compared, what 
can be treated as comparable entities or appropriate empirical foci of research. In 
comparative law, foci might be, for example, legal rules or institutions; or legal 
styles, traditions or cultures; or social problems … addressed by law; or social 
institutions (for example, ‘the family’, ‘inheritance’ or ‘the business enterprise’) 
regulated legally.11

These epistemological questions can result in a number of more specific 
questions of which the comparatist must be aware. What will be the objects 
of comparison and are they usefully comparable? What objectives are being 
pursued by the comparatist in any comparative exercise? What are the sys-
tems of concepts and relations in which the objects are to be understood 
(think of playing cards)?12 What are the systems of concepts and relations 
in which the comparatist will be functioning? What cultural references will 
be brought by the comparatist to bear in the exercise? What schemes of 
intelligibility will be in operation? What outside references will be utilised 
in the comparison? What mediating objects will be used in the comparison? 
These questions are not discrete and will merge one with another.

Epistemology

What (new)
knowledge will
the comparison

produce?

What validates
this knowledge ?

(cf Fig 2.5)

Ontology

What objects will
be compared?

What makes
these objects
comparable?

Figure 3.2: Epistemology versus Ontology

11 Cotterrell (2003: 132–33).
12 Izorche (2001a).



50 What is ‘Comparison’?

III. MACRO AND MICRO APPROACHES

Two approaches, which must be identified at the outset, function at a very 
general level: these are macro and micro comparison.13 This distinction is 
said to lie in the difference between a comparison of entire legal systems (for 
example French law and English law) and a comparison of specific areas of 
law (for example causa in French law with consideration in English law).14 
However the dichotomy must be treated with caution since it is impossible 
to carry out a micro-comparative exercise without at the same time having 
a sophisticated understanding of the macro-comparative, and vice versa. 
Moreover the macro and micro dichotomy is itself simplistic, since it masks 
the theory problems that lie behind comparative methodology.

Nevertheless the macro and micro comparison continues to have an 
important relevance in several ways. In particular a macro approach has 
given rise to questions about whether or not legal systems can be grouped 
or classified into distinct ‘families’ or ‘traditions’. As Glenn explains:

How should one think about the laws of the world? The simplest response would 
be to think about them as the laws of the world, with no further qualifications 
or categorizations. This option is sometimes used, but the number and diver-
sity of our laws has led to an apparently irresistible process of aggregation or 
 categorization.

He continues:

Amongst comparative lawyers over the last century the categorizing notion most 
frequently encountered has been that of ‘families’ of laws, and all of the laws of 
the world could thus be divided and understood as members of this (relatively 
limited) number of legal families. The law of France would belong to the civil law 
family, the law of England to the common law family, the law of Saudi Arabia to 
the Islamic law family, and so on.15

Glenn then goes on to explain that this legal family approach can be 
contrasted with a second classification possibility, that of legal traditions. 
However he asserts that this second approach, in contrast to the first, has 
no explicit taxonomic purpose and that ‘it may well be impossible to cate-
gorize national legal systems according to legal traditions, since the concept 
of tradition is simply that of normative information and national systems 
may repose on different and varying amounts of (traditional) normative 
information’. Consequently the idea of a legal tradition in relation to any 
particular national system is a matter of degree and thus can ‘no longer be 
taken as simple objects of classification and taxonomy’.16

13 Zweigert and Kötz (1998: 4–5).
14 See eg Markesinis (1978).
15 Glenn (2006: 422).
16 Ibid: 425.
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Pierre Legrand has offered a different view with respect to legal  traditions. 
Legrand has compared English law with modern civil law and concluded 
that there is a fundamental cultural difference of mentalité between the two 
traditions. He asserts that:

The essential key for an appreciation of a legal culture lies in an unravelling of 
the cognitive structure that characterises that culture. The aim must be to try to 
define the frame of perception and understanding of a legal community so as to 
explicate how a community thinks about the law and why it thinks about the law 
in the way it does. 

What the comparatist must do, therefore is to ‘focus on the cognitive 
structure of a given legal culture and, more specifically, on the epistemo-
logical foundations of that cognitive structure’. For it ‘is this epistemologi-
cal substratum which best epitomises … the legal mentalité (the collective 
mental programme), or the interiorised legal culture, within a given legal 
culture’.17 

John Bell disputes this approach. He has argued that the mentality dif-
ferences between French and English law are exaggerated and that there is, 
for example, no single legal culture in France; it is a matter of cultures.18 
Bell has also argued that the object of comparison is neither the style of 
judgments nor the use of concepts, but values. Bell has translated all this 
into a method centred on legal actors.19 In turn he has placed these actors 
within a framework of ‘law as an institutional fact’, that is to say within an 
‘interpretative reality’. Such a reality is one in which ‘the legal community 
creates the institutional reality which individuals can then use to explain 
events’.20 Thus, for Bell, rather than a French, German or English legal 
culture or mentality, there are cultures attaching to particular transnational 
actors such as judges.21

Another, not too dissimilar (although much less sophisticated) approach 
to Legrand, was that asserted by Pringsheim. He compared Roman law 
with English and with modern civil law, and concluded that between 
English and Classical Roman law there is an ‘inner relationship’. His focal 
point was style, which led him to believe that there were similar mentalities 
(‘spirit’) between the English and Romans.22 This style element was taken 
up subsequently by the two authors of one of the main textbooks on com-
parative law. In their view,

17 Legrand (1996a: 60). See also Legrand (2014: 226–27).
18 See Bell (1995a) and (2001).
19 Bell (2001: 19).
20 Bell (2006a: 7). On institutional facts see Mariot and Olivera (2010).
21 Bell (2006a).
22 Pringsheim (1935).
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the critical thing about legal systems is their style, for the styles of individual legal 
systems and groups of legal systems are each quite distinctive. The comparatist 
must strive to grasp these legal styles, and to use distinctive stylistic traits as a 
basis for putting legal systems into groups. The concept of style which originated 
in the literary and fine arts has long been used in other fields. Style in the arts 
signifies the distinctive element of a work or its unity of form, but many other 
disciplines use this fertile concept to indicate a congeries of particular features 
which the most diverse objects of study may possess.23

Harris and Tallon, under the guise of ‘fundamental mental attitudes’, also 
focus on styles and techniques more than on the differences of substantive 
(contract) law24 while another approach suggests that the difference of 
style and mentalities between Roman law, common law and modern civil 
law can be explained by reference to the history of science. This history, 
following the epistemologist Robert Blanché, indicates that all the sciences 
have passed through four stages—descriptive, inductive, deductive and axi-
omatic25—and it is the stage which endows the legal system with its style.26 
Thus Roman law and English law remained and remain at the inductive 
stage whereas the civil law is characterised by its axiomatic orientation. 
Another possibility is that differences between systems are a matter of dif-
fering institutional configurations, often resulting from differing reactions 
to, and constructions of, facts.27

Whatever the value of these different positions and assertions, one fun-
damental point to emerge from the debate is the continuing importance 
of macro thinking in comparative law.28 Yet a problem that has always 
plagued this level of debate is that of scientific reductionism—the search 
for an overarching theory—which in turn can lead the comparatist, or some 
comparatists, towards a new kind of ‘natural law’ thinking (see  Figure 2.6). 
There are not really too many differences, some argue, between, say, all 
the legal systems in Europe, and thus the harmonisation of private or con-
stitutional law at a continental or even global level is not to be dismissed 
as a dream.29 Indeed a single civil code for the whole of the European 
Community has been seriously proposed.30 René David’s legal family thesis 
went far in combating this kind of thinking at a global or universal level,31 
but of course it encouraged indirectly the possibility of harmonisation at 

23 Zweigert and Kötz (1998: 67–68).
24 Harris and Tallon (1989: 385–91).
25 Blanché (1983: 65).
26 Samuel (2003: 63–71).
27 Ibid.
28 Perhaps one should add that these different positions and assertions not only act in 

opposition one to another, but also creatively interact and thus can exert important influences 
on each other.

29 See generally Hartkamp et al (2004).
30 Ibid.
31 David and Jauffret-Spinosi (2002).
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more regional (family) levels. The importance of Legrand’s thesis is that 
he is providing an argument against even this more restricted view of legal 
harmonisation.32

Comparing
facts/cases/individual
rules

Comparing (eg) legal
areas (eg contract)

Comparing legal
systems

Figure 3.3: Macro versus Micro Comparison

IV. DIFFERENTIAL COMPARISON

With regard to comparison itself, whether at the macro or micro level, 
the harmonisation debate raises some more fundamental questions. What 
should the exercise of comparison be doing? The harmonisation proposals 
suggest that one central function of comparison is to look for similarities, 
and in fact this idea of similarity has been elevated by Zweigert and Kötz 
into a presumption. If topics which are heavily impressed with moral views 
are left aside, they argue, one will find ‘that as a general rule developed 
nations answer the needs of legal business in the same way or in a very 
similar way’. Indeed, they say, this ‘almost amounts to a “praesumptio 
similitudinis”, a presumption that the practical results are similar’. The two 
authors then go on to argue that this presumption should serve as a heu-
ristic principle in that ‘tells us where to look in the law and legal life of the 
foreign system in order to discover similarities and substitutes’. Moreover 
the hypothesis is one that can be used to confirm comparative results: ‘the 
comparatist can rest content if his researches through all the relevant mate-
rial lead to the conclusion that the systems he has compared reach the same 
or similar practical results, but if he finds that there are great differences 
or indeed diametrically opposite results, he should be warned and go back 
to check again whether the terms in which he posed his original question 
were indeed purely functional, and whether he has spread the net of his 

32 Legrand (1997).
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researches quite wide enough.’33 According to this view, then, comparison 
is about seeking out similarities at the level of practical problems and their 
solution.

The difficulty with this approach is that if one focuses too much on the 
similarities comparison in law ends up as a search for universals. In disci-
plines other than law this has been seen as a problem because it gives rise to 
abstract constructions that will come to impose themselves on the specific 
with the effect of distorting the objects of comparison. In the place of this 
similarity or search-for-universals approach, a number of religious stud-
ies and literature comparatists have proposed a technique that they label 
differential comparison. Again this is regarded as a heuristic method, but 
one with four epistemological principles. It compels the comparatist first 
to recognise differences in the facts or objects being compared; secondly, 
to construct a relevant axis of comparison; thirdly, to establish and set out 
the criteria (or plans) of comparison; and fourthly, to place the facts or 
objects to be compared in a non-hierarchical relationship.34 One author has 
talked of ‘constructing comparables’ which arises out of the epistemologi-
cal truism that can easily be forgotten if one remains inside a homogenous 
and unique disciplinary field of investigation. That is the fact that all the 
theories, all the notions and focal points of analysis and all the identities are 
object constructions. What must be avoided, in other words is ‘a reification 
or an ontologicalisation of concepts’.35

In placing the objects of comparison in a non-hierarchical relationship 
one object of comparison is not privileged in relation to the other object. 
‘To privilege the one or the other’, says Heidmann, ‘amounts in truth to an 
abandoning of their comparison in favour of an evaluation or the placing of 
them into an organisational hierarchy.’36 The point here to be emphasised 
is that such hierarchies are not part of the comparative method; the evalu-
ation does not result from a genuine comparative exercise.

Legrand has developed this idea of differential comparison within com-
parative legal studies. He has specifically taken issue with the principle 
of praesumptio similitudinis and has asserted that we should adopt the 
opposite presumption, that of difference. Comparison is about measur-
ing differences, not presuming similarities; the comparatist must resist the 
temptation to identify similarities since these are likely to be superficial.37 
Legrand goes further and argues that the comparatist ought not to study 
two legal systems that are similar, for example from the same tradition. 
Thus the French jurist would be better employed studying English rather 

33 Zweigert and Kötz (1998: 40).
34 Heidmann (2006: 143–48).
35 Ibid: 146.
36 Ibid: 148.
37 Legrand (2003). See also Legrand (2014: 158–61).
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than German law, since only the former will force the French jurist to test 
his ‘epistemological assumptions’.38 The experience of incomprehension 
must play a central role in the comparative experience so as to force one 
away from making conventional assumptions that destroy the richness of 
different legal traditions.39

Much of course depends on what might be termed the level of compari-
son. The German language if put side-by-side with the English language, 
proves to be very different, but if a third language such as Chinese is 
brought into the comparative exercise the position changes. German and 
English begin to look less different. Consequently Merryman is sceptical 
as to the choice being one of absolute presumptions. ‘The interesting ques-
tions’, he says, ‘address the level and significance of the similarities and 
differences.’ And so if ‘someone asks whether German law is similar to, or 
different from, American law, the correct answer is, “yes”’.40

Nevertheless Legrand is arguably correct in asserting that one should start 
out from a presumption of difference because presumptions of similarity 
can lead to a type of comparison that ‘involves a deductive approach which 
presents the danger of eclipsing whole sections of the objects of compari-
son’ and this can result in the establishment of ‘universalist myths’.41 An 
example of this kind of problem is to be found in what some comparative 
lawyers have called the ‘better solution’ approach to legal harmonisation. It 
is often said that comparative law is an ‘école de vérité’ which can be used 
to induce out of different national systems the ‘better solution’ in respect 
of the fashioning of transnational laws.42 Such a comment obviously raises 
the question of how one judges what actually is a ‘better solution’?43 Yet 
some jurists seem unconcerned by this epistemological question and thus 
are content to assert what is or is not the ‘better solution’ in the absence of 
much, if any, economic, social, political and psychological data.44

This lack of empirical research can undermine the assertion of comparat-
ists. For example Zweigert and Kötz, discussing whether informal promises 
can amount to a contract, assert that courts on the Continent ‘can often 
hold that the promisor did not really intend to assume a legal obligation, 
and in England some kind of consideration can commonly be conjured up’. 

38 Legrand (1999b: 111).
39 Ibid: 111–12.
40 See Legrand (1999a: 42).
41 Heidmann (2006: 144).
42 See eg Lenaerts (2003: 122–23), quoting Zweigert and Kötz (1998: 15).
43 The author would like to acknowledge his debt to Professor Pierre Legrand for many 

points made in this paragraph.
44 See eg Herbots (2012). See also the response of Professor Vogenhauer, published in House 

of Lords European Union Committee, European Contract Law: the Draft Common Frame 
of Reference, Report with Evidence (HL 2009, 95, Examination of Witness, Q20: 8–9). The 
author would like to thank Tim Mitchell, Assistant Legal Advisor to the European Union 
Committee, for supplying him with a copy of the Report.
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They then go on to say that in fact ‘the cases hardly ever involve claims 
for the performance of the promise; they are almost all claims for dam-
ages for faulty performance’.45 Had the two authors undertaken empirical 
research, they would have soon discovered that their assertion is nonsense. 
Empirically speaking, the great majority of cases started in the English courts 
for breach of contract are claims for the performance of a promise; they are 
actions in debt for the price of goods supplied or services rendered.46 Such 
a debt claim is, of course, an action to enforce directly a contractual prom-
ise (or primary obligation). This particular error is not very important, of 
course, since it is unlikely to have much impact empirically. But some ‘bet-
ter solution’ ideas could have more far-reaching consequences. An expert 
on Poussin drawings enters a junk shop one day and discovers on the wall, 
on offer for a few pounds, a work that she believes to be by this artist. Is 
she under a good faith obligation to inform the seller of this fact, or can 
she buy the drawing for the price stated and subsequently sell it for some 
huge sum without fear of being sued by the junk shop owner? The answer 
to this question cannot be hammered out by a room full of jurists using 
just their legal learning and moral beliefs as the basis for a ‘best solution’. 
The extent to which one contractor must take into account the interests of 
the other is, arguably, an issue that is as deeply rooted in the economic and 
moral mentalities of any society as any theological belief, and thus deserves 
a research exercise that goes far beyond the drafting of a text.47

The presumption of difference and the need for empirical research are not 
necessarily connected, but the point to be made is that the ‘better solution’ 
tends to assume similarity of economic and social reality which under-
lies areas of law such as contract. The better solution approach is about 
the construction of a harmonising model which in turn will be used in a 
deductive, or partly deductive, way in respect of a variety of national legal 
systems. However, as Teubner has shown, this model is more than capable 
of eclipsing fundamental economic differences between various European 
states.48 There is, therefore, a serious danger that transnational codes 
end up as weak texts reminiscent of the kind of art typified by William 
Marlow’s Capriccio of St Paul’s Cathedral on the Grand Canal (1797), 
which depicts geographically distinct features such as buildings (St Paul’s 
Cathedral and various Italian buildings) occupying the same space.49 Do 
not the Principles (and now the Draft Common Frame of Reference and the 
proposed European Sales Law) combine ‘things that are typically held apart 
in such a way as to retain their identities’ and to ‘emphasise or play down 

45 Zweigert and Kötz (1998: 399).
46 Zakrzewski (2005: 67).
47 See on this kind of issue Teubner (1998).
48 Ibid.
49 See Dyer (2007: 12–13).
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differences between [their] sources’, organising ‘them more or less evidently 
and emphatically’?50 Certainly these codes mix contractual notions from a 
range of national systems in a similar way as William Marlow mixes build-
ings from different countries within the same image.

Presumption of
similarity

Micro-comparison of (eg)
contract formation rules

‘Best solution’ adopted in
harmonising code (eg DCFR)

Presumption of
difference

Macro-comparison of legal
culture

Identification of legal
mentality

Figure 3.4: Universalist versus Differential Comparison

V. GENEALOGICAL AND ANALOGICAL COMPARISON

The notion of similarity gives rise to another comparative approach ques-
tion. Is the basis of such similarity genealogical or analogical? A genealogi-
cal approach to comparison has as its purpose the establishing of a filial 
relationship between the elements that it takes into consideration. In the 
language of biology it emphasises the form and structure that two dis-
tinct species have inherited from a common ancestry. Thus any observed 
resemblances between two phenomena are seen as arising from an anterior 
phenomenon responsible for their appearance. ‘It is’, says one comparative 
religion writer, ‘a matter of explaining similarities between … systems in 
terms of real historical connections’ and thus ‘any resemblance is inter-
preted as the sign of a genealogical connection’.51 In the field of legal stud-
ies the existence of, for example, a law of obligations in Germany, France 
and Italy can be explained genealogically by a common thread going back 
to Roman law. The same is true for the actual classification structure that 
underpins of the civil codes in Europe: this is a common inheritance from 
the Institutes of Gaius whose plan was spread throughout Europe (and 
beyond) via the Institutes of Justinian.52

An analogical comparison, in contrast, is an approach where a similarity 
of form and structure between two species is seen as not descending from 

50 Ibid: 21.
51 Bubloz (2006: 114, 115).
52 See Samuel (1997); Watson (1994).
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a common ancestor. This approach allows comparison between two legal 
systems that have been in no direct contact in terms of space, time or tex-
tual influence. The comparison is purely an intellectual exercise on the part 
of the person doing the comparing and involves the comparing of relations 
and aspects rather than of the things themselves. Consequently the ‘resem-
blances and the differences extracted by the exercise of comparison have no 
existence in themselves’ and so ‘to compare A and B is not then about pre-
senting similarities as intrinsic properties resulting from a common source 
or differences as the sign of an irreducible singularity; to compare A and B 
is to establish some ideal relations between one phenomenon and another in 
the hope of improving the respective intelligibility of each of them.’53 

What are the practical implications of this difference between genea-
logical and analogical reasoning? In comparative law, the comparing of say 
the remedies to be found in Roman law with those that were developed 
in the common law can probably be done only in terms of an analogical 
approach. Such analogical comparison can lead to rather weak conclusions, 
such as the idea of ‘style’ or ‘inner relationship’, but these weak concepts 
may in turn be gateways to more profound research which could result 
in epistemological insights. As was mentioned earlier in this chapter, if 
Blanché’s view of the stages of science are applied to law, it becomes pos-
sible to see that what Roman law and common law share is that they never 
really progressed from an inductive to a deductive stage. They both exhibit 
a preference for bottom-up (or casuistic) reasoning (see Figure 2.7).

Another area where the dichotomy can be important is, again, in relation 
to the harmonisation of private law in Europe. Reinhard Zimmermann has 
asserted that ‘the English themselves sometimes like to cultivate the myth of 
their law as constituting an autochthonous national achievement’, and he 
attacks the English legal historian Sir John Baker for claiming that ‘English 
law flourished in noble isolation from Europe’.54 Professor Zimmermann 
goes on to say that ‘in reality England was never totally cut off from 
Continental legal culture’ and that ‘since the Norman conquest, there has 
been on-going intellectual contact, which has left a definitive and charac-
teristic mark on the English law’. To support his claim, he argues that this 
‘becomes obvious wherever one chooses to look’.55 Professor Zimmerman 
is, in short, asserting a genealogical relationship.

Now there is no doubt that if one looks at the later common law, dur-
ing the eighteenth and nineteenth centuries, there are Continental influ-
ences, as Zimmermann rightly notes. In particular, after the abolition of 
the forms of action in 1852, the English judges were prepared to import 

53 Bubloz (2006: 116–17). And see Smith (1994: 36–53).
54 Zimmermann (2004: 34). Sir John Baker appears to have discarded the word ‘noble’ in 

the fourth edition of his book: Baker (2002: 29).
55 Zimmermann (2004: 34).
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civilian  vocabulary and categories into their judgments.56 In addition the 
Parliamentary Select Committee on Legal Education, having concluded in its 
1846 report that there was no legal education worthy of the name to be had 
in England, recommended that the national law become a university subject 
and that a legal education of a scientific character be instituted within the 
law schools.57 As Peter Stein points out, science and jurisprudence—what 
one might call general legal theory—had long been associated with Roman 
law and thus the recommendation that law students should study the ele-
ments of jurisprudence in effect meant that they should study Roman law.58 
Consequently part of Professor Zimmermann’s assertion that civil law 
learning has left its mark on the common law can be validated (through 
correspondence) by reference to books on jurisprudence and general theory 
of law published in the nineteenth and early twentieth centuries.59

Reinhard Zimmermann himself subsequently adds a further validity by 
appealing to consensus. Legal historians, he says, have ‘been among the first 
to point out that the national particularization of private law and private 
law scholarship in Europe is both unnatural and anachronistic; and they 
have demonstrated that an awareness of the common past can facilitate the 
path towards a common future.’60 Indeed he goes on to assert that the ‘real 
hallmark of comparative law scholarship’ has been this search for a com-
mon future;61 and ‘comparative law scholarship will continue to be cru-
cially important’.62 Those that contest this role for comparatists are, says 
Professor Zimmermann, ‘those who, oddly, equate legal culture essentially 
with national legal culture and who, equally oddly, wish to focus scholar-
ship in comparative law on the investigation (or as it is sometimes put: the 
celebration) of difference in mentality, style, or approach’.63 Given this use 
of the word ‘oddly’, the message seems clear: those comparatists who con-
test the process of Europeanisation are, in terms of an ‘inherent historical 
truth’, working outside of, or on the margins of, ‘real … comparative legal 
scholarship’.

Yet is it so ‘odd’ for a comparatist to contest these assertions? If one 
returns to Sir John Baker’s work and researches it with care, one finds a 
number of points that at least raise questions about the Continental influ-
ences at an earlier stage of the history of the common law. In other words 
the basic force behind Professor Zimmermann’s argument that there have 
been continual genealogical connections between the common and civil 

56 On which see Samuel (2007b).
57 See Stein (1980: 78–79).
58 Ibid: 123.
59 See eg Markby (1874); Pollock (1896); Holland (1924).
60 Zimmermann (2006: 572).
61 Ibid.
62 Ibid: 574.
63 Ibid.
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law is open to question, especially when one looks at the early centuries 
of the common law. Now if Professor Baker’s scepticism is justified, it 
could be argued that a more realistic methodology is to adopt an analogi-
cal comparison whereby one looks at, for example, the structural relations 
between legal elements in both systems in order to highlight differences and 
similarities. Here the position becomes much more ambiguous. Certainly an 
analogical approach can stimulate what might be called a scientific analysis 
of, say, the categories used by Roman jurists, and thus the late Peter Birks 
asserted that these categories transcended Roman law. They reflected cer-
tain different causative events at the level of social reality and thus were 
directly relevant as a means of classifying the common law.64 Other writers 
however are much more sceptical, and point out that the Roman categories 
can be applied—or imposed—on the common law only with difficulty.65 
These latter writers are very much adopting an analogical method and this 
has permitted them to take issue with the kind of scholarship associated 
with genealogical theorists such as Professor Zimmermann.
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Figure 3.5: Genealogical versus Analogical Comparison

VI. INTERNAL AND EXTERNAL PERSPECTIVES

Yet another methodological difficulty to be encountered in comparative 
legal studies is one that involves the perspective from which the comparatist 
should operate. Assuming that, at the macro-level, there are considerable 
mentality and cultural differences between legal families or traditions—or 
indeed between national systems—the question arises as to whether a 

64 See eg Birks (1997a).
65 See eg Hackney (1997).
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comparatist from one tradition or system, in order to understand the law 
of another tradition or system, needs to become immersed in the mentality 
of the other. Can a common lawyer understand French law from the ‘out-
side’, so to speak, or must she become an ‘insider’ before she can properly 
comprehend this civilian system? Must one subjectively absorb the culture 
and mentality of the French lawyer?

Such an argument would appear at first sight to be very compelling if 
one accepts the thesis that there are fundamental mentality differences 
between legal traditions or systems. As William Ewald argues, if ‘one’s aim 
is to understand the ideas that lie behind the foreign legal system (and … 
this should be the aim of comparative law) the sociological data and rule-
books alike are unable to furnish what we want, which is a grasp, from 
the inside, of the conscious reasons and principles and conceptions that are 
employed by the foreign lawyers.’66 The comparatist, in short, must become 
an insider.

One difficulty arising from this thesis is the sheer effort that would be 
required for a jurist brought up in say England or the United States actu-
ally to become such an insider, for the Cartesian mentality that underpins 
French legal thought is not something that can be absorbed by doing a 
French law degree or spending a few years in the country. Arguably a 
mentality starts to form, if not from birth, then surely from the early years 
of education where the primary school pupil is required from day one to 
be furnished with different coloured pens? Is the comparatist really to re-
educate herself from the start?

There is, however, a respectable intellectual argument that can be 
advanced against the insider thesis. According to James Whitman, the job 
of the comparative lawyer has to involve more than mastering an ‘inner’ 
perspective, and for two reasons. First, because ‘the “inner” perspective 
will amount to a species of what we in the United States call “law-office 
history”: thin, mostly whiggish, stuff that falls far below the level of what 
any careful historian should accept’. And ‘when the “inner” perspective is 
well worked out, moreover, it will be misleading’. For ‘Dworkin is right: 
the “inner” perspective always represents an effort at normative beautifi-
cation, an effort at improving and reconceiving the principles of the law.’ 
If Dworkin is right, argues Whitman, the inner perspective thesis must be 
treated with caution.

Secondly, Whitman argues that fully describing a foreign legal sys-
tem ‘means not only surveying its articulated normative beliefs, but also 
its unarticulated assumptions’. Indeed, he says, ‘uncovering differences 

66 Ewald (1999: 555–56). See also Ewald (1995).
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in unarticulated assumptions will frequently be the most revealing and 
 gratifying work a comparatist can do’.67

Whitman goes on to show how an ‘outsider’ can see things in the for-
eign legal system that insiders can miss. In particular he asks if historical 
accounts given by insiders of certain of their concepts such as dignity are 
actually true and he concludes that this is not always the case. Indeed he 
asserts that the ‘“inner” account of the rise of European dignitary [sic] law 
is both seriously incomplete and quite misleading’.68 Of course, Whitman’s 
‘outsider’ account of dignity law in Europe is open to challenge, yet he is, 
as an American jurist, able to produce a hypothesis that is significantly 
different from any that a European insider is likely to formulate. Now this 
is not the place to examine in depth the details of Whitman’s analysis of 
dignity law in Germany. The point of raising it is to make the more general 
observation that there are real dangers even if one could become a complete 
insider. One would become a ‘local informant’ and, as with all local infor-
mants, the account of what is going on in his or her own society is both 
insightful and misleading. The result is, with respect to dignity law, that 
interviewing ‘local informants is a very poor way of fully understanding 
what is going on in European dignitary law’, for the ‘participants them-
selves do not understand where their system came from, nor why it takes 
the form it takes’.69

Interestingly Catherine Valcke suggests that systems theory can perhaps 
bridge the divide between insider and outsider dichotomy, although she 
is focusing more on an internal and external view of law as viewed by 
legal theorists rather than the insider and outsider notions employed by 
comparatists. The internal view for her is a definition of law used by those 
participating in the system. However if comparison with another system is 
to be possible, there must be an interface between this home system and a 
system with which it is to be compared, and this requires what she calls a 
nuanced definition.70 She explains this point by reference to a comparison 
of apples with oranges which, she says, is only possible at the level of the 
interface ‘fruit’. Without this interface, comparison would be meaningless. 
Now for Valcke, law is an autopoetic system which itself generates the legal 
mentality in question;71 but this system is equally part of a sociological con-
ception of society and thus has what might be called an external interface 
in which the law system interacts with its social environment which itself is 
a mass of other subsystems.

What the comparatist must do is to locate these points of interface in 
order to be able to determine both the internal view of the law system and 

67 Whitman (2003: 335–36).
68 Ibid: 331.
69 Ibid: 334.
70 Valcke (2009a: 110).
71 Ibid: 117.
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the external limits of this law system. When translated into the inner and 
outer perspective, Valcke seems to be suggesting a structuralist approach 
(cf Chapter 6) in which the comparatist envisages law as an independent 
subsystem and focuses on what, in each legal system being compared, 
are the essentials that give each law system its independent status within 
the mass of other social systems and subsystems. Such a comparatist thus 
bridges the insider and outsider dichotomy through a particular scheme of 
intelligibility which has the effect of reducing all social science thinking to 
a common epistemological structural framework. If every comparatist, in 
other words, becomes a social science systems theorist, as well as remain-
ing a jurist with an inner perspective nuancée, the problem of the inner 
and outer perspective is perhaps rendered less relevant. What counts is the 
identification of the law subsystems in each tradition.72 This idea is, of 
course, highly contestable and depends upon a particular scheme of intel-
ligibility and epistemological paradigm which is unlikely to be accepted by 
every comparative lawyer (cf Chapter 5). Indeed, some may regard the idea 
of imposing a systems structure on the ‘other’ as being a form of social and 
(or) legal imperialism. Nevertheless Valcke does not seem to be suggesting 
that all legal systems can be reduced to a similar structure; what she is sug-
gesting is that each system has its own matrix and what one is comparing 
are these matrix structures.
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72 Ibid: 119–21.
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VII. COMPARATIVE METHODS AND LAW

It would be idle to suggest that this brief examination of the various debates 
provides a comprehensive answer to the question of what is meant by com-
parison. Each of the debates and issues examined in this chapter deserves 
a monograph in itself. All that this chapter has been able to provide, as 
part of an introductory work, is a general survey of the methods associated 
with ‘comparison’. It has attempted to set out some of the basic debates 
surrounding methodology along with some of the dangers that can be 
associated with particular approaches. To this extent making a distinction 
between comparative methodology and law is a valuable one. Yet, as will be 
seen in a later chapter, a divorce between the two is also dangerous and mis-
leading in that what is meant by ‘law’ can often be a matter of schemes of 
intelligibility and paradigm orientations (as for example Valcke’s thesis so 
clearly indicates). These schemes of intelligibility and paradigm orientations 
will, however, need to be looked at in some depth and thus the comparison 
question has by no means been fully examined.



4

Functional Method

ONE OF THE leading textbooks on comparative law asserts that 
the ‘basic methodological principle of all comparative law is that 
of functionality’. And that it is from ‘this basic principle [that] 

stem all the other rules which determine the choice of laws to compare, the 
scope of the undertaking, the creation of a system of comparative law, and 
so on’.1 In this chapter we shall examine the nature of this method and the 
reasons why it has proved so attractive to comparative lawyers. A number 
of practical examples will be looked at in order to appreciate how the 
method operates in comparative legal studies.

I. FUNCTIONAL APPROACH IN COMPARATIVE LAW

Another method that can be associated with an analogical approach is 
one that puts the emphasis not on the structural relations between the two 
objects of comparison but on the function of the object. Such an approach 
is particularly appealing to comparatists undertaking a micro comparison 
in that it allows for the bringing together of two quite different objects by 
reference to their practical uses and purposes. In comparative legal stud-
ies, a functional approach ‘focuses not on rules but on their effects, not on 
doctrinal structures and arguments, but on events’ and as ‘a consequence, 
its objects are often judicial decisions as responses to real life situations, and 
legal systems are compared by considering their various judicial responses 
to similar situations’.2

Esin Örücü explains what she calls the functional-institutional approach 
in saying that it answers the following question: which institution in system 
B performs an equivalent function to the one under survey in system A?3 
Out of this question, she says, the idea of functional equivalence emerges. 
‘Thus’, she continues, ‘one either starts with a social problem or need in 
one society, discovers the institution that deals with it and then looks to 
other societies for institutions, legal or otherwise, which deal with the same 

1 Zweigert and Kötz (1998: 34).
2 Michaels (2006: 342).
3 Örücü (2006: 443).
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 problem or need, ie functional equivalents.’4 Nevertheless, Ralf Michaels 
warns that there is neither a properly worked-through theory—indeed he 
says, as ‘theory it hardly exists’5—nor a single functional method. There 
are many,6 each different version drawing on rather different traditions 
of functionalism. Yet, says Michaels, one reason for this ‘methodologi-
cal mishmash in comparative law’ is that those who developed it as an 
approach were more interested in pragmatic results than fashioning a 
coherent methodology. This leads the author to propose not so much a the-
ory of functionalism in comparative law, but a kind of functional approach 
to functionalism.7 One should look at what the functional method does. 
Among these functions Michaels isolates an epistemological, invariant 
(tertium comparationis, or where comparison can take place), presumption 
of similarity, systematisation, better law, universalising, and critical func-
tion and, having analysed these in turn, arrives at a number of interesting 
results. A more aware approach to the functional method will not neces-
sarily force one to abandon differential comparison or ignore the cultural 
matrix in which legal systems are embedded.8 A ‘more methodologically 
aware functionalism will provide us’, concludes Michaels, ‘with better 
insights into the functioning of law’.9

Whatever the ambiguities, the functional approach proved so appeal-
ing during the twentieth century that, as we have said, one of the leading 
textbooks on comparative law considered it to be the ‘basic methodological 
principle of all comparative law’ because the method allows problems to ‘be 
stated without any reference to the concepts of one’s own legal system’.10 
A functional approach requires that an institution be broken down into its 
separate parts or independent legal institutions be seen as a single unit. For 
example, one cannot search French law for the trust as a single concept or 
institution; one has to ask what functions the trust fulfils in common law 
systems and then look to see how these functions are fulfilled in France.11 
Equally, merely because English law has no formal doctrine of pre- contractual 
obligation or culpa in contrahendo, this does not mean that it has never had 
to deal with factual problems which a continental lawyer would classify as 
pre-contractual. What the comparatist has to do is to look at a variety of 
areas within the English law of obligations— misrepresentation, collateral 

  4 Ibid.  
  5 Michaels (2006: 340).
  6 Ibid: 342.
  7 Ibid: 363.
  8 Ibid: 380–81.
  9 Ibid: 381.
10 Zweigert and Kötz (1998: 34, 35).
11 French has seen in 2007 the introduction of the fiducie (CC art 2011 et seq) which some 

may see as similar to the trust but it is in truth a very different institution and certainly ought 
not to be approached on the basis of a presumption of similarity.
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contracts, negligence and so on—in order to discover how ‘pre-contractual 
obligation’ problems are functionally handled. In short, the comparatist 
looks at a specific case law or litigation problem in one system and, having 
done this, she then asks how such a problem would be solved in another 
legal system.12

Accordingly there can be no doubt about the value of the functional 
approach in comparative law. As Michaels points out: ‘Institutions, both 
legal and non-legal, even doctrinally different ones, are comparable if they 
are functionally equivalent, if they fulfil similar functions in different legal 
systems.’13 The method is also valuable in the way that it can give some kind 
of practical definition to a legal notion. Thus in order to explain the mean-
ing of, say, trespass in English law, it makes much sense to point out what it 
does, rather than to attempt any textbook definition, just as, for example, 
the civilian notion of a natural obligation is best explained to a common 
lawyer in terms of those concrete problems in which it may play a role. How 
would these ‘natural obligation’ problems be solved in English law?

At a more general level, what functionalism offered was this. First, it 
‘promised to cut across municipal legal categories, to separate rules from 
their linguistic husk or their contextual justifications’. And, according 
to Michele Graziadei, this promise has been largely fulfilled. Secondly, 
it ‘also promised to cast light on the relationship between law and 
 society’; as a result ‘sophisticated functional investigations have widened 
our comparative knowledge and have become part of mainstream legal 
thinking’.14 Thirdly, it provides a means of escaping from legal mentalités. 
Thus ‘English, French and German lawyers, be they comparatists or not, 
will remain prisoners of their past (that is, of their culture!), ugly as it is, 
until they discuss similar issues in the broader perspective provided by 
functional comparative studies.’15 Functionalism, says Graziadei, offers 
a means by which legal change and harmonisation can be achieved in a 
transparent way.16

Professor James Gordley goes further and argues that the functional 
method permits the comparatist not just to identify the purpose of a rule 
but also to make an evaluation of this purpose. In turn this evaluation 
allows the comparatist to compare rules in order to determine which 
out of several different rules having the same purpose is the better solu-
tion to the problem that the rules address.17 Functionalism promises an 
evaluative method—the search for a ‘better solution’—for jurists engaged 

12 See also Markesinis (1990).
13 Michaels (2006: 342).
14 Graziadei (2003: 125).
15 Ibid: 126.
16 Ibid.
17 Gordley (2012).
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in harmonisation projects. Godley’s own philosophy is that a distinction 
between rules and concepts on the one hand, and purposes on the other, 
is artificial. ‘One must’, he says, ‘interpret rules and define the concepts 
which inform them in terms of the purposes that they serve.’18 However 
he accepts that such purposes are not always clear and so the functional 
method ought to take account of the fact ‘that jurists can see that a rule 
or doctrine serves a worthwhile purpose even though they cannot iden-
tify that purpose clearly’.19 The consequence is that, for Gordley, the 
functional method must be applied to rules ‘which are often well chosen 
although the purposes that they serve and the value of these purposes 
are not yet fully explained’.20 He is therefore more nuanced in his inter-
pretation of the importance not just of the functional method as seemingly 
asserted by Zweigert and Kötz, but also of the presumption of similarity 
equally asserted by these authors. These authors ‘identified, at most, an 
assumption that can be helpful methodologically by opening new lines of 
enquiry’. What must be remembered is that the ‘functionalist method works 
in law when different legal systems actually do confront the same problems’ 
but the method does not need to ‘assume that they always do’.21

Rule in home
system

Function of rule in
home system

How is this
function fulfilled
in foreign system?

Rule in foreign
system

Comparative
conclusion

Figure 4.1: Functional Method of Comparison

18 Ibid: 113.
19 Ibid: 116.
20 Ibid: 117.
21 Ibid: 119.
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II. PRACTICAL EXAMPLES: GOOD FAITH AND ABUSE OF RIGHTS

At a practical level a very simple but quite clear example of functionalism 
can be found in the judgment of Bingham LJ in a 1989 case.22 The appeal 
judge started by discussing the principle of good faith in the civil law:

In many civil law systems, and perhaps in most legal systems outside the common 
law world, the law of obligations recognises and enforces an overriding principle 
that in making and carrying out contracts parties should act in good faith. This 
does not simply mean that they should not deceive each other, a principle which 
any legal system must recognise; its effect is perhaps most aptly conveyed by such 
metaphorical colloquialisms as ‘playing fair’, ‘coming clean’ or ‘putting one’s cards 
face upwards on the table’. It is in essence a principle of fair and open dealing.23

The judge then went on to compare this civil law principle with the position 
in English common law:

English law has, characteristically, committed itself to no such overriding princi-
ple but has developed piecemeal solutions in response to demonstrated problems 
of unfairness. Many examples could be given. Thus equity has intervened to strike 
down unconscionable bargains. Parliament has stepped in to regulate the imposi-
tion of exemption clauses and the form of certain hire-purchase agreements. The 
common law also has made its contribution, by holding that certain classes of 
contract require the utmost good faith, by treating as irrecoverable what purport 
to be agreed estimates of damage but are in truth a disguised penalty for breach, 
and in many other ways.24

And he continued:

The well known cases on sufficiency of notice are in my view properly to be read 
in this context. At one level they are concerned with a question of pure contrac-
tual analysis, whether one party has done enough to give the other notice of the 
incorporation of a term in the contract. At another level they are concerned with a 
somewhat different question, whether it would in all the circumstances be fair (or 
reasonable) to hold a party bound by any conditions or by a particular condition 
of an unusual and stringent nature.25

Bingham LJ was thus able to conclude that:

The tendency of the English authorities has, I think, been to look at the nature 
of the transaction in question and the character of the parties to it; to consider 
what notice the party alleged to be bound was given of the particular condition 
said to bind him; and to resolve whether in all the circumstances it is fair to hold 
him bound by the condition in question. This may yield a result not very different 
from the civil law principle of good faith, at any rate so far as the formation of 
the contract is concerned.26

22 Interfoto Picture Library Ltd v Stiletto Visual Programmes Ltd [1989] QB 433.
23 Ibid: 439.
24 Ibid.
25 Ibid.
26 Ibid: 445.
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English law may not, then, have a principle of good faith, but if one looks 
at a range of cases decided, technically speaking, by the application of rules 
that are quite independent of any good faith principle one will discover 
results that are not very different from the civil law.

In other words the English are faced with similar problems as those with 
which civilian jurisdictions are confronted. In terms of method, therefore, 
the judge is putting the emphasis first on the purpose of the good faith rule in 
civil law systems, and then looking to see how this end-purpose is achieved 
in English law in the absence of an all-embracing good faith principle. 

Thirdly the judge takes the facts of the cases and looks to how these factual 
situations are resolved by the court and then compares the results of these 
decisions with those situations in the civil law envisaged by the principle of 
good faith. One discovers that there is a range of lower-level, more frag-
mented, rules orientated towards encouraging the functioning of a regime of 
fair dealing, at least in respect of certain contract types or precise problems 
in issue. In short, one asks what is the function of good faith in the civil law 
and then asks how this function is, or might be, achieved in English law.

A similar approach can be adopted with respect to another broad civil-
ian principle, that of abuse of rights. As James Gordley notes, this principle 
is interesting in itself in the way that it seems to be openly recognising a 
distinction between a formal legal concept, namely a right, and the social 
purpose of this concept.27 Some jurists thus attacked the principle on the 
basis that it ‘was dangerous because it suggested that a court could set the 
law aside by an appeal to higher purposes whenever the application of a 
rule seemed to lead to an unfortunate result’.28 Social needs could trump 
legal rights. Perhaps this is one reason why an abstract principle of abuse 
of rights never appealed to the English common lawyer. As a Court of 
Appeal judge once declared, if a person has a right under a contract, he 
is entitled to exercise it ‘for a good reason, a bad reason or no reason at 
all’.29 However if one looks at the problem of abusive behaviour in various 
areas of English law, two features become evident. The first is that English 
law, on the whole, rarely thinks in terms of absolute legal rights, and this 
in part accounts for the absence of a broad principle of abuse of rights.30 
The second feature is that at an individual case level there are many situa-
tions in which the courts actually do, either directly or indirectly, sanction 
abusive behaviour. It may be true that causing intentional damage does not 
of itself incur liability—the claimant must in addition normally fit the facts 
within an existing cause of action31—but there is a range of torts where 

27 Gordley (2012: 111–13).
28 Ibid: 112.
29 Pearson LJ in Chapman v Honig [1963] 2 QB 502, 520.
30 See further Samuel (1987).
31 Mogul SS Co v McGregor, Gow and Co [1892] AC 25; Bradford Corporation v Pickles 

[1895] AC 587.
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abusive behaviour is central within such an existing tort.32 Even an abusive 
 contractor may find that a court declares the claim unreasonable.33

In other words, there are low-level rules aimed at abusive behaviour to 
be found for example in the law of remedies, the law of torts and the law 
of civil procedure. Consequently, as with good faith, the comparatist who 
fails to adopt a functional approach may well fall into serious error when it 
comes to understanding the nature of liability in the common law. However 
it is equally important ‘to recognize that the understanding of rules, con-
cepts and purposes must go hand in hand’ and that the comparatist ‘must 
interpret rules and define the concepts which inform them in terms of the 
purposes that they serve’.34 In short, it may be an error for a comparative 
lawyer to impose too sharp a division between rule and concept on the one 
hand and social function on the other.
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Figure 4.2: Functional Approach to Good Faith

III. FUNCTIONALISM AND CASE STUDIES

Accordingly, another way of understanding the functional method is to see 
it as an approach that puts the emphasis on the facts of cases. This factual 
approach has found expression in Markesinis’s assertion that comparative 
law should be primarily concerned with case studies and how individual 
cases are solved in different systems.35 The advantage of this thesis is that 

32 See eg Hollywood Silver Fox Farm v Emmett [1936] 2 KB 468; Three Rivers DC v Bank 
of England (No 3) [2003] 2 AC 1.

33 See eg Ruxley Electronics Ltd v Forsyth [1996] 1 AC 344.
34 Gordley (2012: 113).
35 Markesinis (1990).
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it not only encourages problem-solving and empirical research but it also, 
if nothing else, encourages the comparatist to think about facts and how 
they are categorised and conceptualised by lawyers in different systems. The 
point that must be made here is that how legal systems classify facts is of 
itself an important ‘object’ of comparison.36

Markesinis himself has shown how some of the reasons used by English 
judges are simply empirically untenable, once a comparative approach is 
adopted, and thus he has been critical of the English judiciary’s failure to 
look at other systems. In an interesting comparative study Markesinis and 
others focused on the tortious liability of statutory bodies, and they go far 
in confirming the confusion likely to be experienced by the French compar-
atist attempting to make sense of tort and contract cases involving public 
bodies.37 As the authors point out, the UK judges are by no means at one 
when it comes to policy issues used to justify decisions38 and, in addition, 
some of the actual arguments themselves probably would not stand up to 
scrutiny were they to be subject to a proper social science research investi-
gation.39 Moreover, had the UK judges been exposed to some comparative 
law research, they would have discovered that, despite the much more 
generous predisposition that French law shows towards those damaged 
by public bodies, the French approach ‘has nonetheless worked’. That is 
to say the system ‘has not literally collapsed under the kind of economic 
pressures which instil such fear in the heart of Lord Hoffmann’.40

How might the comparatist explain this policy confusion at the level of 
reasoning? One point that perhaps needs to be stressed here is the actual 
structure of legal proceedings in a common law court. In the civil law 
system the rule is that the judges are supposed to know the law (ius novit 
curia), while the parties plead only the facts.41 In the English system the 
process is different, as Tony Weir has explained:

The importance in the common law of the arguments of counsel is frequently 
overlooked by comparative lawyers. They are important because of the way 
our judges are selected. Until very recently all our senior judges had spent most 
of their lives as barristers. Now whereas barristers are successful enough to be 
appointed judges only if they specialise in a particular area of law, once they are 
raised to the bench they instantly become generalists having to deal with cases of 
all kinds … Consequently the judges are often not at all familiar with the area of 
law being discussed before them by the barristers: in England the maxim curia 
novit jura is more a joke than a principle.42

36 Van Hoecke (2004b: 169–72).
37 See Markesinis, Auby, Coester-Waltjen and Deakin (1999) reprinted in Markesinis (2001: 

219–304).
38 Markesinis (2001: 269–70).
39 Ibid: 273.
40 Ibid: 294–95.
41 CPC art 12; Bell (2001: 161). In reality the position may often be different with the 

judges relying on arguments invoked by the advocates.
42 Weir (2005: 883).
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It is, then, the barristers who research the law, and not the judges. Indeed, 
as a Court of Appeal judge has pointed out:

The English system of justice has always been dependent on the quality of the 
assistance that advocates give to the bench. This is one of the reasons why, in con-
trast to systems of justice in other countries, English judges are almost invariably 
in a position to give judgment at the end of a straightforward hearing without 
having to do their own research and without the state having to incur the cost 
of legal assistance for judges because they cannot rely on the advocates to show 
them the law they need to apply.43

The result is that the legal research, when presented to the court, is by defi-
nition likely to be orientated towards the interest of the barrister’s client. 
And so, as Weir went on to note:

It may perhaps be added that in difficult cases counsel are tempted to try every 
argument at all plausible, and that the judges who have to respond to them are 
sometimes less dismissive of feeble arguments than they might be, perhaps out of 
deference to their future colleagues. Again it may happen that the spokesman for 
the party that ought to win on the merits may not adduce the best arguments in 
their client’s favour, with the effect that the judges, who usually reach the correct 
result, may not be able to give the best reasons for it.44

Accordingly it is important to appreciate that there are functional differ-
ences at the level of procedure. In France there is of course a dual regime, 
and cases involving public bodies will be heard by specialist administrative 
law judges operating in different courts than those in the private law sys-
tem. These judges ‘begin with the assumption that is essentially unfair to 
impose on ordinary persons the burden of administrative activities, which 
are achieved for the benefit of the whole of society’.45 Both the judges and 
the courts have, then, something of a different function; they are there to 
consider the general or public interest, whereas the single regime in England 
means that the function becomes more diffuse. Nevertheless, Markesinis 
and his co-authors indicate that if one moves the function onto an economic 
plane and then one looks at the position in Germany, ‘one is forced to doubt 
the validity of the English fears’.46 In short, Markesinis and his co-authors 
are not convinced that the UK judges do always reach the best result. As 
comparatists, they quite correctly arrive at this conclusion after comparing 
the English public authority cases with some in France and Germany, and 
what is striking about this exercise is how for example the French approach 
is very different from the kind of specific fact-orientated dialectical method 
to be found in the English courts.47 For example Markesinis et al point out 
that the attitude of the UK courts to different kinds of public bodies and 

43 Brooke LJ in Copeland v Smith [2000] 1 WLR 1371, 1376.
44 Weir (2005: 890).
45 Markesinis (2001: 294).
46 Ibid: 297.
47 Bell (2001: 161–62).
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officials does not seem to be at all consistent. Why is the National Health 
Service treated differently than the police service?48

One difficulty is that the judges seemingly tend to be influenced by policy 
arguments that are no doubt raised by council for the defendants, and that 
the casuistic approach of the common law method has resulted in different 
policy issues attaching to different public entity defendants. In the case of 
hospitals and doctors there is a long tradition of liability attaching to these 
defendants as professionals, and to deny liability on the ground of ‘policy’ 
would be like denying liability in the case of a negligent architect, accoun-
tant or solicitor.49 The police, in contrast, have not been categorised as pro-
fessionals and although they can be held liable for operational negligence or 
abuse of power—for example careless driving of a police car or the unjusti-
fied use of force against an individual—there is a reluctance to impose liabil-
ity when it comes to damage caused by inaction (omission). Policy seems 
to be determined as much by traditional duty of care rules—no liability for 
omissions, pure economic loss or psychological damage—and accompany-
ing policy arguments are not informed by any social science research. They 
seem to reside in the prejudices (reasonable or otherwise) of the judges.50

In the French system, no doubt such prejudices can be found behind the 
formality of the short court judgment.51 Indeed, important work done by 
Professors Lasser and Bell has shown that policy issues are just as much 
part of the French judicial reasoning process as they are in the common 
law process.52 However perhaps one important difference is that the policy 
issues are approached in the French model through more of a structural 
than a dialectical scheme, since the court decisions have the benefit of being 
informed by non-partisan reports (in the sense of being drawn up by a rap-
porteur not attached to one of the parties). Such rapporteurs are not likely 
to be framing their policy issues to suit the interest of a particular client, 
but to reflect more of what is thought to be the intérêt général.53 Thus, 
writing about the Cour de cassation, Professor Lasser shows how an impor-
tant decision issuing from this court is, in contrast to the dialectical UK 
model, much more ‘of a long-term, dialogic process in which high-ranking 
judicial magistrats and doctrinal writers respond to each other over time, 
each incorporating, informing, framing, recasting, and redirecting the past, 
 present, and future work of the other’.54

48 Markesinis (2001: 283).
49 See Bolam v Friern Hospital Management Committee [1957] 1 WLR 582.
50 See Van Colle v Chief Constable of the Hertfordshire Police [2009] 1 AC 225.
51 Cf Bell (2001: 185–87).
52 Lasser shows that such ‘policy’ reasoning often takes place in the rapports under ‘the 

incredibly open-ended and unstructured terms of “equity” and “justice”’: Lasser (2004: 61). 
And see Bell (2001: 185–91).

53 See Lasser (2004: 47–61); Bell (2001: 167–68).
54 Ibid: 193.
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Yet the French comparatist would be doing a disservice in asserting 
that policy reasoning in the common law is just a matter of the cultural 
prejudice and individual opinion of judges. For, as has been indicated, 
the dialectical structure of common law procedure, the role of ‘com-
mon sense’ (via the old institution of the jury) and the traditional formal 
architecture of the duty of care principle all have their influence on the 
content of judgments. Moreover, these judgments do not lack conceptual 
structure in the sense that they are, as in the civil law, constructed around 
notions and concepts such as person, things, action, damage, fault, inter-
est, ownership, possession, and so on.55 There is, in other words, a certain 
conceptual systemisation within the judgments. The result is that a func-
tional approach can offer important insights not just into the judiciary 
when it comes to formulating and asserting policy arguments, but, as 
Ralf Michaels has asserted, into legal epistemology, better law solutions, 
systematisation and legal critique as well. Has not, Michaels might well 
say, a more sophisticated functionalism offered real insights into this case 
study undertaken by Markesinis?

Case in home
system

How would the facts of this
case be decided in foreign

system?

Examination of similar fact
cases in foreign system:

reasoning, concepts
applicable, procedural

issue etc

Policy implications
 of case in

foreign system

Comparison of the
reasoning and policy

implications of the case(s) in
foreign system with the
reasoning etc in home

system case

Figure 4.3: Comparing Cases (Markesinis)

55 See generally Waddams (2003).
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IV. PROMISE OF FUNCTIONALISM

The general methodological point to be made here is that the functional 
approach, in as much as it puts the emphasis on cases and on their facts, 
need not be divorced from the conceptual structure of various legal systems. 
Indeed, as we have seen, this is a point insisted upon by James Gordley. 
However the approach does not take as its focus such structures; the cases 
and the facts are simply the starting point of the comparative investiga-
tion. In other words the functional method operates through a ‘bottom-up’ 
approach to comparison. As David Gerber explains:

[Rabel] … shifted the methodological focus to the specific social functions of 
rules, which were to serve as the terra comparationis. It was the mechanism that 
allowed meaningful comparison. Each system treated specific problems in specific 
ways, and thus the starting point of analysis should be the problems themselves. 
Rabel changed the structure of the analysis, moving the focus from the formal 
language of the system’s rules and principles to the concrete reality (function) to 
which those rules and principles related.56

However, Gerber goes on to note ‘that his objective was still to understand 
how the rules worked’ and that the ‘difference was that now rules were 
studied in relation to a specific problem rather than as the center of the 
investigation’.57 As Jaakko Husa points out, what Rabel—often regarded as 
the father of the functional approach in comparative law—was doing was 
to provide a tertium comparationis in which ‘the comparatist is simultane-
ously inside and outside the law’.58 Now Husa goes on to remind us that 
Rabel was working primarily within a civil law and common law divide, 
and before the pluralism of present day comparative law with its growing 
concern for other legal cultures.59 This of course has its limitations. Yet, 
argues Husa, to ‘be able to avoid the problems caused by the strange legal 
language [of another culture], and simultaneously also concomitant misin-
terpretation of unfamiliar law, the comparatist has to rely on the basic prin-
ciple of functionalism and to try to find from the strange system the rules 
which are functionally in accordance with the rules of their own system.’60 
Thus ‘function is a common question to all systems compared, independent 
of the system; a conceptual construction that enables a meaningful and dis-
ciplined comparison of different systems.’61 Just as functionalism seemingly 
provided a revolutionary breakthrough in legal theory in the early part of 
the twentieth century,62 so it equally seemingly provided a breakthrough 

56 Gerber (2001: 190).
57 Ibid: 200.
58 Husa (2011: 219).
59 Ibid: 220.
60 Ibid: 221.
61 Ibid: 221–22.
62 Cohen (1935).
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in comparative law method.63 And, according to Graziadei, it did just this. 
‘The results of sophisticated functional investigations have widened’, he 
says, ‘our comparative knowledge and have become part of mainstream 
legal thinking.’64

Home system

Foreign
system

Conceptual
construction
independent
of two
systems

Figure 4.4: Tertium Comparatonis and Functionalism (Husa)

The point made by Graziadei is an important one, in that functional-
ism as a method merges with functionalism as a legal programme if not 
theory. Realism, at least in its American version, is not just a method but 
a way of understanding what law is. One development of this functional 
orientation of legal theory has been the growing influence of the law and 
economics school; law is not only an expression of economic conditions, 
but is in a causal relationship with such conditions and thus economic 
structures and regimes can quickly be seen as a tertium comparatonis 
in which comparatists can make qualitative judgements about different 
legal institutions, structures and rules. Comparative law can propose 
solutions to specific problems through reference to economic conditions 
and circumstances, these conditions and circumstances providing both a 
functionalist and a normative set of criteria.65 Moreover the idea that the 
economic efficiency of a rule can explain its diffusion and transplanta-
tion into foreign systems suggests that the functional method can under-
pin theories of legal transplants.66 Comparative law and economics, in 
other words, explains movements of rules and institutions—and indeed 
convergence between legal systems—as movements towards efficiency.67

Indeed such thinking is not necessarily confined to particular rules 
and institutions but can apply at a macro-comparison level. Some legal 
systems, it can be argued, are more economically efficient than others. 

63 Graziadei (2003: 108).
64 Ibid: 125.
65 Faust (2006: 847).
66 Graziadei (2006: 459).
67 Caterina (2006: 162).
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As Horatia Muir Watt notes, this economic functional approach ‘invests 
comparative law with a new importance, since in highlighting differences 
between legal systems, it can point to the factors which may make them 
more or less attractive, for instance to investors’.68 This is dangerous 
territory of course (as Professor Muir Watt says), because the functional 
method is permitting the comparatist to make judgements of quality 
about legal systems. And so if care is not taken, the comparatist can soon 
find herself slipping from an understanding of the other towards forms 
of legal, economic and (or) ideological imperialism. But, says Raffaele 
Caterina, this kind of economic functional approach with its ‘dialogue 
with the economic literature on institutions … may constitute an alterna-
tive to the holistic and quasi-mystic way in which some comparative law 
literature speaks of cultures and traditions as spiritual entities, opaque to 
description and impermeable to evaluation’.69 The functional approach 
remains a hugely influential method and one that is now very much 
intertwined with the law and economics movement.
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Figure 4.5: Functionalism and Economics

68 Muir Watt (2006: 571).
69 Caterina (2006: 170).
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Alternatives to Functionalism

THE FUNCTIONAL METHOD is not without its critics. But such 
criticism raises the fundamental question of alternative methods, 
and on this point Zweigert and Kötz do not offer any information. 

The result is that one has to turn to other writers in order to discover 
what these alternatives might be. In fact, in order to gain a sophisticated 
understanding of methodology in comparative law, it is necessary to pur-
sue one’s researches well beyond the discipline of law; for the comparatist 
needs an understanding of methodology in the social sciences in general. 
Accordingly, in this chapter on the alternatives to functionalism, we shall 
examine reasoning and methodology in its wider social science context.

I. PROBLEMS WITH THE FUNCTIONAL APPROACH

To suggest that the functional method is almost the exclusive method in 
comparative law creates a number of difficulties. The first and most obvi-
ous difficulty is that the term itself is not clear, and can mean a range of 
rather different methods, some of which, according to Ralf Michaels, are 
not functional at all.1 As Michaels says:

In fact, one can distinguish at seven different concepts of functionalism across the 
disciplines: (1) finalism, a neo-Aristotelian functionalism based on inherent tele-
ology, (2) adaptionism, an evolutionary functionalism in a Darwinian tradition, 
(3) classical (Durkheimian) functionalism, explaining institutions through their 
usefulness for society, (4) instrumentalism, a normative theory of using law for 
social engineering, (5) refined functionalism, a functionalist method that replaces 
certain postulates of classical functionalism with empirically testable hypotheses, 
(6) epistemological functionalism, an epistemology that focuses on functional 
relations rather than on the ontology of things, and (7) equivalence functional-
ism, building on these concepts but emphasising the non-teleological, non-causal 
aspect of functional relations.2

1 Michaels (2006: 342–45).
2 Ibid: 344–45.
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Which of these different methods, asks Michaels, underlies the functional 
method in comparative law?3 His answer is that all of the different mean-
ings since comparative lawyers ‘pick and choose different concepts, regard-
less of their incompatibility’. In fact functional comparative law is largely 
‘oblivious of [the] incompatibilities’.4 

Secondly, and to some extent associated with the first difficulty, is the 
problem of distinguishing object and function. To say that a legal rule or 
legal concept has such-and-such a function can amount to asserting an 
epistemological model in which legal rules are sharply distinguished from 
social fact.5 James Gordley, as we have seen in the last chapter, has tried to 
combat this conclusion,6 but there is always the temptation to think in terms 
of ‘form’ and ‘function’. No doubt this may on occasions be a useful exer-
cise, yet for the comparatist it runs the risk of imposing on the ‘other’ legal 
system a positivist model of law that might be inappropriate. Now Zweigert 
and Kötz make the valid point that the comparatist must move far beyond 
‘purely legal devices’, if only because he might find ‘that the function per-
formed in his own system by a rule of law is performed in a foreign system 
not by a legal rule at all, but by an extralegal phenomenon’.7 What perhaps 
is less valid about this assertion is that it seems to assume that the frontier 
between the legal and extra-legal is the same with respect to two systems. 
This is dangerous and not just because it runs counter to the general com-
parative methodological principle concerning cultural imperialism; it is dan-
gerous because it assumes that the reasoning processes in law itself are based 
on a clear distinction between legal rules and extra-legal phenomena.8

A third difficulty with the functional method is that it cannot tell the 
comparatist much about the actual internal structure of a legal system or 
how such a structure came into being. As David Gerber asserts:

[Functional] methods generally pay little attention to the processes that create 
the artifacts of law. Who made the decisions that yielded a particular legal rule? 
Which factors influenced the decision-making process?

And he goes on to point out that the functional method ‘also excludes 
knowledge about connections between individual applications of the 
method’ in that there ‘is no common theoretical or conceptual framework 
for organizing knowledge and relating discrete pieces of information to 
each other’. Thus:

[The] methods produce little information about the dynamics of systems. They do 
not ask how a system has developed over time or what factors have influenced 

3 Ibid: 360.
4 Ibid: 345.
5 See further Samuel (2009a).
6 Gordley (2012).
7 Zweigert and Kötz (1998: 38).
8 Samuel (2004a: 39–40).
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change … The knowledge produced is also minimally transferable. The methods 
neither provide nor utilize a language that is designed to convey information 
about the objects under investigation.9

These are serious shortcomings that go far in undermining the claim that 
the functional method is, or ought to be, the basic methodological approach 
in comparative law. Some of those who advocate such a method can eas-
ily betray an adherence to a positivist ideology and (or) to a model which 
asserts that to have knowledge of law is only to have knowledge of legal 
rules.10 The ‘non-legal’ function implies, in other words, a formalist model 
of rules. The functional method is, then, a useful tool, but only one of 
several methods. Consequently the comparatist must be equally aware of 
all the alternatives to functionalism, something that Zweigert and Kötz, in 
their textbook on comparative law, seem to overlook.

II. SCHEMES OF INTELLIGIBILITY

In fact the methodological alternatives to functionalism are not that read-
ily identifiable in the comparative law literature. Certainly a structural 
approach and a hermeneutical analysis will emerge as challengers to the 
functional method, but there is little in the comparative law literature that 
attempts to place functionalism within an epistemological framework of 
schemes of intelligibility, paradigm orientations or grilles de lecture. One 
has to turn to the social science literature for such an analysis.11

In sociological thinking, a scheme of intelligibility is a term applied to 
the way natural or social facts are perceived and represented—the way they 
are ‘read’ by the observer—and thus, as we have seen (and will see again), 
functionalism is a scheme whereby a phenomenon (social facts in the case 
of sociology) is analysed in terms of what it does. It is the social end or 
function that provides the knowledge of the phenomenon.12 An alternative 
approach, also mentioned earlier, is structuralism. This is a grille de lecture 
whereby the observer focuses on the structures hidden within the phenom-
enon being observed.13 These structures can be loose in the way they inter-
relate (for example plot structures in literature), or they can be a collection 
of elements that form a system, this latter notion being characterised by the 

  9 Gerber (2001: 205–06).
10 Ralf Michaels is perhaps an exception given his more nuanced view of the meanings of 

functionalism. Indeed he argues that functionalism in comparative law can come up with some 
surprising results: Michaels (2006).

11 See Samuel (2004a) and (2009a). For a good introduction to the various methods to be 
found in the discipline of history see Delacroix et al (2010).

12 Although, as Michaels says, there are different forms of functionalism.
13 Delas and Milly (2005: 299).
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creative interaction of the elements within a totality that can be identified 
as having frontiers and thus being independent.14

By way of illustration, one might turn to the humanities and literature. 
A structuralist reading of a book or film would focus upon the elements of 
the narrative and the formal relations between these elements; in turn, this 
isomorphic pattern would be compared, via analogy, with the structures 
to be found in other novels or films. For example, the classical plot of the 
Western ‘is the story of the lone stranger who rides into a troubled town 
and cleans it up, winning the respect of the townsfolk and the love of the 
schoolmarm’. Indeed it is this plot structure which ‘defines the genre’ and 
there ‘are many variations on this theme, which saturate Western films from 
1930 to 1955’.15 Similarly in his book on film narrative Edward Branigan 
examines research on Russian folktales and identifies a ‘structure’ to be 
found in many different stories:

1.  A tsar gives an eagle to a hero. The eagle carries the hero away to 
another kingdom.

2.  An old man gives Sucenko a horse. The horse carries Sucenko away to 
another kingdom.

3.  A sorcerer gives Ivan a little boat. The boat takes Ivan to another king-
dom.

4.  A princess gives Ivan a ring. Young men appearing from out of the ring 
carry Ivan into another kingdom.16

One can identify here a structural system consisting of a Status (king, sor-
cerer and the like), Thing (horse, ring and the like) and Another Kingdom. 
Each of these elements has no meaning in itself; it is only when they come 
together in a narrative system that the elements take on their meanings 
through interrelations one with another.

Tsar/sorcerer
etc

Ring/horse
etc

Another
kingdom

Figure 5.1: Structural Scheme (Folk Tales)

14 Durand (1992: 14).
15 Wright (1975: 32).
16 Branigan (1992: 119).
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In the social sciences, structuralism is a scheme of intelligibility that 
‘reads’ society as being a matter of interrelating elements analogous to a 
system of language or numbers. Just as a word or a number has no meaning 
in isolation from all the other words or numbers that make up the language 
or mathematical system, so a single element—for example the individual, 
or a particular ritual—has no meaning in isolation from all the other ele-
ments that make up the social system. This reading of society is often seen 
as being ‘scientific’ in that it escapes not only from the dichotomy between 
the diachronic (historical) and the synchronic (timeless) viewpoints but 
also from the individual and the whole (society). It is no surprise there-
fore that it is associated with positivism;17 that is to say, it provides a 
model that supposedly represents the factual foundation of social reality. 
Niklas Luhmann (1927–98) went further and developed a systems thesis 
that brought together structural and functional thinking, with the aim of 
modelling the sheer complexity of social relations. Society is a mass of non-
hierarchical subsystems such as the economy, education, religion and law, 
and each of these systems has its own frontiers that are not closed as such 
to the influences of other systems, but encodes these influences in their own 
language.18

The structural scheme is not above criticism of course. Structuralism as 
a grille de lecture could be accused of privileging the sign at the expense of 
sense, space at the expense of time, the object at the expense of the subject 
and the relation at the expense of nature.19 Nevertheless such privileg-
ing can equally be seen as its strengths and thus structuralism has held, 
and in many ways continues to hold, a central place in social science and 
humanities thinking. It is a grille de lecture that is not just interdisciplinary 
in the way that it seemingly appears ‘as a common programme for several 
disciplines’20—its origins being in linguistics and anthropology—but also 
‘scientific’ in that structuralism at one and the same time explains history 
and culture yet rises above them as an epistemological model.

Functionalism and structuralism, however, are just two schemes of intel-
ligibility that have been identified by the social science epistemologist Jean-
Michel Berthelot. He has enumerated, in total, six schemes which he has 
summarised in the following way. There is:

the causal scheme (if x, then y or y = f(x)); the functional scheme (S→X→S, where 
one phenomenon X is analysed from the position of its function—X→S—in a 
given system); the structural scheme (where X results from a system founded, like 
language, on disjunctive rules, A or not A); the hermeneutical scheme (where X 
is the symptom, the expression of an underlying signification to be discovered 

17 Giraud (2000: 102–03).
18 Reese-Schäfer (2006).
19 Dosse (2010a: 890).
20 Ibid: 887.
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through interpretation); the actional scheme (where X is the outcome, within 
a given space, of intentional actions); finally, the dialectical scheme (where X is 
the necessary outcome of the development of internal contradictions within a 
system).21

These schemes do not necessarily operate independently, for they can com-
bine in a whole number of different ways. Structuralism may be used in 
conjunction with functionalism,22 and hermeneutics may well be employed 
with dialectics; a causal analysis often combines with an actional approach 
(for example in explaining criminality or certain historical events). However 
Berthelot insisted that the six schemes are to be identified as separate epis-
temological readings in that not one of the six can be reduced, in terms of 
its fundamental logical relations, to one of the others.23

III. ANALYSIS OF SCHEMES

What are these ‘logical relations’? Again, the essence of the remaining 
schemes (structuralism having already been discussed above) can, by way of 
introduction at least, be explained with reference to literature and cinema.

A causal analysis applied to a film would focus on the way the narra-
tive events unfold; a ‘film’s events are principally defined through cause 
and effect (event B because of event A; scene Y because of scene X)’.24 
And so the critic who complains that a plot is implausible, does not hold 
together and (or) is full of holes, is talking in causal terms. But the causal 
scheme can go further than this when applied to narrative. It can be used 
to indicate how a change in events can reverse all the moral points made in 
a film. Discussing Hitchcock’s Suspicion, Raymond Durgnat observes that 
‘Hitchcock would have preferred to end with Joan Fontaine drinking the 
poisoned milk and lying back to die while Cary Grant, whistling unsuspect-
ingly, posts the letter in which she has incriminated him.’ As he goes on to 
say, had ‘this original ending been retained, then all the moral points which 
one can discern in the present conclusion have to be reversed’. For instead 
‘of warning against paranoia, it becomes a confirmation of it; instead of 
criticising the conventional Puritan ethic, it tends to reinforce it; and so 
on’.25 The causal scheme is therefore not irrelevant even in a subject like 
comparative literature. 

21 Berthelot (2001c: 484).
22 Durand (1992: 14–15).
23 Berthelot (1996: 81).
24 Branigan (1992: 26).
25 Durgnat (1974: 178).
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Phenomenon
A

Causes Phenomenon
B

Figure 5.2 Causal Scheme

However the most important role that the causal scheme plays,  particularly 
in the natural sciences, is that it is a means of explaining a phenomenon 
and indeed predicting its behaviour. With respect to inert objects—the 
movement of comets or the behaviour of volcanoes, for instance—this 
scheme of intelligibility is at its most powerful and can be used to induce 
‘laws’ which can then be used as the basis of prediction. Nevertheless when 
used in a subject like history the causal scheme becomes more problematic 
for several reasons. First, because the objects that form the phenomena to 
be studied can themselves be ambiguous as ‘objects’ and thus a matter of 
interpretation. When is a ‘revolution’ a ‘revolution’? Do groups such as the 
‘working class’ have an actual existence? Can individuals in history be the 
cause of great events such as this or that war, or are the causal events much 
more complex? Secondly, much depends upon the level at which one oper-
ates. And so just because a historian chooses to focus on an individual such 
as Napoleon or Stalin, this does not mean that economic factors or group 
interests are irrelevant.26 These factors or interests are phenomena to be 
studied by a historian working at a different level. Thirdly the link between 
a reason to act and the action itself is complex, and cannot be reduced to a 
simple causal explanation.27 More generally, then, the causal scheme can-
not be used—or at least cannot always be used—in the same way in the 
social sciences, humanities and arts as it is used in the natural sciences.

A functional reading of a book or film would be quite different (as we 
saw in the last chapter). This approach would focus on, say, the social 
purpose of the book or film and its intended functional effect on the audi-
ence or upon social institutions. Thus a film criticising the brutality of the 
prison system (I Was A Fugitive From the Chain Gang), or a series of films 
suggesting that crime does not pay, could, accordingly, be studied in terms 
of this social objective. At a general level the function of a novel and film 
is of course to entertain, and if it fails in this function it is likely to attract 
criticism. Thus it is often said, in comparing function with cause, that ‘if the 
irrational action moves fast enough, no audience will ever have the breath 
to question it’.28

26 Desjeux (2004: 95).
27 Delacroix (2010: 689).
28 ‘The Greatest Films of All Time’ (volume 4), The Guardian, 19 October 2010: 19.
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More seriously, perhaps, functionalism in the social sciences, as we have 
already seen, is an explanatory model through which the nature and exis-
tence of social and cultural facts are understood in terms of the function 
that they fulfil.29 The model is analogous to the ones used in biology, engi-
neering, management and the like, and so facts such as the family, schools 
and prohibition of incest are explained in the same way as the heart (circu-
lation of blood), a thermostat (regulation of temperature) or the board of 
directors in a company (direction); that is to say they are explained in terms 
of the function they have within the system in which they belong.30 In the 
discipline of history a form of functionalism is to be found in the idea that 
historical facts or events are explained in relation to the consequences that 
they have,31 although some, understandably, prefer to label this approach 
consequentionalist rather than functionalist.32 Functionalism as legal the-
ory lies at the base not just of American Realism, but equally the law and 
economics school. Law is to be understood in terms of what it does.33 

Phenomenon
A

Function of
Phenomenon
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Knowledge
of

Phenomenon
A

Figure 5.3: Functional Scheme

A hermeneutical analysis of a novel, painting or film is one where certain 
visual aspects—the clothes worn by the stars, or the colour of the land-
scape, or again the acts of certain characters—are treated as signs signifying 
something deeper: a psychological state, for example. Thus the critic who 
dissects a film (or indeed a novel or a painting) in terms of what particular 
images and acts signify would be employing a hermeneutical reading of the 
work. More generally this scheme is associated with the following question: 
what is the meaning behind this painting or other object? The essence there-
fore of the hermeneutical scheme is the art of interpretation; and the goal of 
such interpretation is to understand the interior through exterior signs.34

As a method, the scheme developed in respect of sacred texts in which 
God did not reveal himself directly. His Divine Will and his Presence 
could only be discovered—or teased out of the ‘hidden’—through careful 

29 Guillo (2006: 466). It is important, however, to recall Ralf Michael’s criticisms of 
functionalism: Michaels (2006).

30 Ibid.
31 Leduc (2010).
32 Guillo (2006: 468).
33 Cohen (1935).
34 Grondin (2006: 25).
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 interpretation. The hermeneutical method gradually liberated itself from 
theology to become the general method for any work which seemed compli-
cated or complex. The motivation behind such a scheme of intelligibility is 
less a desire to explain—that is the goal of the causal scheme—but to under-
stand. ‘To understand how one understands’, writes one author talking 
about theories of art, ‘becomes the principal objective of hermeneutics.’35 
During the nineteenth century this scheme expanded even further thanks 
to the social scientist Wilhelm Dilthey (1833–1911). In order to escape 
both from (scientific) positivism and from philosophical idealism, Dilthey 
shifted the methodological perspective from explanation (of society) to an 
understanding of it through the study of its exterior manifestations. The 
methodology of the social sciences is one of comprehension; it is a ques-
tion, thought Dilthey, of understanding the interior of society which was 
hidden behind a mass of exterior signs.36 Thanks to this social scientist, 
the hermeneutical scheme was to gain a relevance and visibility that it 
had never before had, and it was to inspire a range of twentieth-century 
 philosophers.37

In the social sciences and humanities, hermeneutics has, then, established 
itself as a model that stands in contrast to explanation through a causal 
scheme. The primary object of this interpretative scheme is the text, and 
hermeneutics is about understanding, say, a historical text not just from 
the position of what it appears to say, but more importantly from an 
appreciation of the lived experience of the writer of the text—the social 
and cultural mentalities in which the writer functioned—and of the writer’s 
expectations in choosing a particular form of expression. It is a question of 
the modern reader attempting to reconstruct the physical, social, political, 
economic and intellectual environment of the writer of the text from the 
actuality of the reader’s own position, and trying to envisage the objectives 
that this writer had in mind, the writer looking ‘downstream’ so to speak 
and the reader ‘upstream’. Indeed the objective of the reader is to compre-
hend the writer at least as well as the writer understood himself.38 Thus 
it is not just a static process, but a coming-and-going from the present to 
the past and vice-versa; it is a ‘fusion of two horizons’.39 The historian is 
not then an objective observer of some dead and gone past: he or she is a 
mediator, a reconstructor, moving between two time periods as if they are 
both equally alive.40 

35 Cauquelin (2010: 70).
36 Grondin (2006: 22–27).
37 Ibid: 25–27.
38 Lacoste (2007b: 634).
39 Ibid: 635.
40 Dosse (2010b: 763).
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Phenomenon A: signifier

Meaning?

Phenomenon B: signified

Figure 5.4: Hermeneutical Scheme

The actional scheme is one that often combines with the causal analysis 
to put the emphasis on the individual as actor, the most famous manifesta-
tion of this scheme being found in homo œconomicus (rational economic 
person) used by economists.41 In film studies this reading might well be 
used when dissecting films which have a particularly strong central char-
acter whose acts and attitudes are depicted as not just goal-achieving, but 
politically and socially relevant as well (Dirty Harry, for instance). Another 
example of an actional reading is where one analyses a novel or film in 
terms of an individual’s struggle against an oppressive organisational or 
technological ‘thing’ (They Came to Rob Las Vegas). In Beckett’s Waiting 
for Godot the actional scheme is used to particular effect: a character is cre-
ated in all its individuality but who never actually appears on stage.

The emphasis on the individual in social science disciplines has been 
one of the characteristics of Western political thought from the time of the 
nominalist revolution towards the end of the medieval age. This intellectual 
revolution created an ontology that was suspicious of the idea that univer-
sals—forests, communities and the like—had a real existence of their own; 
according to this new thinking, such entities were only names (nomina).42 
A more recent manifestation of this scepticism was Margaret Thatcher’s 
assertion that ‘there is no such thing as society’; there are ‘only individual 
men and women and there are families’.43 An actional scheme thus starts 
out from the ontological assumption that what exist are individuals, and 
that it is the actions and the intentions of these individuals that will explain 
social and cultural facts. In terms of method, this scheme of intelligibility is 
often referred to as methodological individualism.44

One might note here that the history of legal thought—or at least the 
history of private law—could be said to have been largely actional in its 

41 Berthelot (1996: 80).
42 Laurent (1993: 23).
43 Women’s Own, 31 October 1987.
44 Valade (2006: 621).
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 structure. The institutional system developed by the Roman jurist Gaius, 
which even today remains the basis of European legal rationality, is founded 
on the relationships between individual persons (contract) and between 
individual persons and individual things (ownership) (see Chapter 6). It is 
a scheme that, in its Roman origins, if not today, appeared and appears to 
combine the actional with the structural (system).

Individual
acts/intentions

Phenomenon
A

Figure 5.5: Actional Scheme

IV. LAW AND THE DIALECTICAL SCHEME

Finally, a dialectical approach is one that views a narrative in terms of any 
opposing or contradictory tensions within the plot or with regard to the 
characters. The struggle, for example, between good and evil or between 
love and hate are common dialectical themes noted by writers in literature, 
theatre and film.

The scheme can be used equally as a means of critical analysis and com-
parison. For example Colin McArthur describes Don Siegel’s The Lineup 
(1958) as ‘the most expertly constructed film’ in the way ‘it works out its 
conflicts in a series of balanced oppositions’. The critic goes on to describe 
these oppositions working at various levels and notes in particular the 
contrasting bureaucracies—cold hierarchical efficiency (criminals) versus 
hard-working co-operation (police); and, at the lower level of individual 
representatives, the opposing behavioural characteristics, namely brain 
versus muscle (police) and control versus violence (criminals).45 McArthur 
argues that the lack of behavioural opposition between the two hired gun-
men in the later Siegel film, The Killers (1964), is one of the reasons why, 
in his opinion, it is a less rich, and ultimately, inferior film in comparison 
to the Lineup.46

The dialectical method, like hermeneutics, is however very much older 
than cinema and literary criticism, in that it was in medieval learning 
the primary scheme to be brought to bear on texts. It was a means of 

45 McArthur (1972: 155–56).
46 Ibid: 161.
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 interrogating, so to speak, the texts and of arriving at solutions to  practical 
questions (quaestiones) and to posed problems. As Walter Ullmann has 
observed, none of the great achievements of the medieval Roman and 
canon lawyers ‘would have been possible without the so-called scholastic 
or dialectical method of enquiry which proved an indispensable condition 
for the success of the new scholarship.’47 It was the means by which the 
numerous contradictions in the theological and legal texts were solved 
using ‘the mental operation of a distinction and if necessary subdistinc-
tions and subdivisions, until a common denominator of the contradictory 
 passages was found.’48

Ullmann spends time developing this theme of the revolutionary impor-
tance of the dialectical method, especially with regard to law. He thus 
continues:

Within civilian jurisprudence the distinctive feature of this method was the triad 
consisting of the positio (one standpoint or one interpretation or one legal enact-
ment) contradicted by the oppositio and the solutio which deduced the elements 
which were common to both the positio and the oppositio. It was this method 
which the civilian (and canonistic) glossators practised in the twelfth century.49

Ullmann later explains in more depth how the method could be used for 
solving contradictions:

It was generally accepted that laws were emanations of the human mind which 
was a divine gift incapable of contradicting itself; it was the task of the interpreter 
to solve contradictions which were only apparent, not real. The instrument to be 
used to achieve this end was the mental operation of a distinction which separated 
immutable laws from those which were changeable, because prompted by the 
exigencies of time, space and person. By applying this method it was possible to 
achieve the much desired harmony of the intellectual and real worlds.50

This harmony should not be underestimated with respect to the discipline 
of law. For it ‘was one of the means which transformed multiplicity of law 
into uniformity.’51

Consequently, the dialectical scheme has continued to have a central 
place in legal thinking, and not just in legal reasoning and analysis. The 
principle of contradiction is a fundamental procedural right in both the 
civil and the common law systems.52 This central role in legal thinking will 
not perhaps surprise the common lawyer, given that the whole approach 
is one of party argumentation (as we saw in the last chapter). Yet in the 

47 Ullmann (1975: 87).
48 Ibid.
49 Ibid.
50 Ibid: 138.
51 Ibid.
52 See generally Cadiet (2003).
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civil law as well, where ‘axiomatic’ codes and deductive reasoning appear 
to  dominate, ‘the science of law is a science of contradiction’.53 As Bergel 
points out, even when one is dealing with an area of law where there are 
seemingly precise positive rules, one soon discovers that there is no prin-
ciple, in any matter whatsoever, that can be proclaimed or accepted without 
at the same time accepting a contrary principle. ‘This dualism’, says Bergel, 
‘is sometimes to be found in history: all individualist regimes conceal within 
them an element of collectivism, and any collectivism carries within it the 
seeds of individualism.’ And so the ‘state of the law is only ever a step in 
the continuing alternating relationship between the individual and society 
and, more generally, one of a mass of possible equilibrium points between 
the different imperatives in cause.’54

In fact the dialectical scheme continues to have a role in the natural 
sciences as well. Just as the medieval jurists and philosophers used the 
dialectical method as a means of inducing out of the contrarietates and 
distinctiones some general propositions (regulae), so the twentieth-century 
philosopher of science Karl Popper used the general proposition or asser-
tion—the hypothesis—as a means of re-introducing the dialectical method. 
A scientific hypothesis (positio) is only scientific if it is capable of being 
contradicted—falsified—by reality (oppositio). It is the very possibility of 
falsification by empirical contradiction that underpins scientific method. 
‘Our method of research’, said Popper, ‘is not to defend [hypotheses]’; it is 
quite the opposite in that ‘we try to overthrow them’. We try to prove that 
our conjectures and hypotheses were false by using ‘all the weapons of our 
logical, mathematical, and technical armoury’.55 The importance of this 
scientific dialectical method is that if observation and experimentation—the 
interrogation of facts—permits one to make hypothesis, these same facts 
do not and cannot prove the truth of these hypotheses. Only the failure to 
falsify a hypothesis will give it a certain credibility and thus the credibility 
is provided as much by the dialectical scheme (the falsification text) as by 
empirical reality itself.

Despite Zweigert and Kötz’s assertion that the basic methodological prin-
ciple of all comparative law is that of functionality,56 the authors do in fact 
bring into play other schematic methods. They assert that after applying the 
functional method, the ‘next step in the process of comparison is to build 
a system’ in which the comparatist ‘must here find a higher concept related 
to the function common to [different claims], or several different higher 
concepts, one for each of the different functions of [different claims]’.57 

53 Ibid: 273.
54 Bergel (2012: 310).
55 Popper (1959: 278–79).
56 Zweigert and Kötz (1998: 34).
57 Ibid: 44.
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In addition to this structural approach,58 the authors then assert that the 
comparatist ‘must proceed to a critical evaluation’ which may enable him 
‘to fashion a new solution, superior to all others, out of the parts of the 
different national solutions.’59 This ‘critical evaluation’ would appear to 
involve a dialectical approach in as much as one comparing and contrasting 
different solutions (positio and oppositio) in order to arrive at ‘model solu-
tions’ (solutio). The dialectical method seems to offer a comparatist who 
adheres to this école de vérité school of thought ‘the opportunity of finding 
the “better solution” for his time and place’.60

Phenomenon
A

Phenomenon
non a

Phenomenon
B

Figure 5.6: Dialectical Scheme

V. METHODS AND KNOWLEDGE

These different schemes of intelligibility are central to the  understanding of 
the social sciences in that they illustrate both the strength and the weakness 
of the conceptualisation of the observation of social reality. The strength 
is to be found in the fact that each scheme is concerned with just a part of 
social reality, and thus the schemes escape the trap of explaining complexity 
through its reduction to some grand global theory.61 In fact the segmentation 
of knowledge, at various levels of operation, is one of the key characteris-
tics of social science methodology, for, as Desjeux points out, ‘social reality 
cannot be reduced to a single equation whether it be genetic, economic, 

58 The authors actually use the expression ‘structural concepts’ (ibid: 45).
59 Ibid: 46–47.
60 Ibid: 15.
61 Giraud (2000: 122). This is the problem of reductionism, which will be investigated in 

more depth in later chapters.
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social, political or cultural’.62 There is the segmentation into disciplines—
economics dealing with quantity, geography with space, history with time, 
politics with power, sociology with social relations, anthropology with 
culture and psychology with the psyche63—and there is segmentation into 
schemes of intelligibility. Each discipline brings with it a set of orientations 
and methods associated with professional institutionalisation whilst each 
scheme focuses on a particular aspect of the reality being studied.

Now the strength of emphasising this segmentation is that it brings out 
not just the discontinuity between the segments, but equally the fact that 
the social scientist cannot reconstruct, in terms of a global epistemological 
model, the whole of reality. There are different dimensions of knowledge, 
and it is not possible to observe two dimensions at the same time.64 As 
Desjeux has written, ‘it is not because someone looks at the mind as an 
anthropologist or psychoanalyst and does not see the rationality described 
by economists that this latter does not exist’. And he continues:

Or again it is not because I work as historian on the long view that there are not 
individual heroes or great men. If I focus on the individual at a micro-individual 
level, from a psychological or sociological viewpoint, it is normal not to see social 
classes or institutions, but I cannot say that they do not exist.65

It is perhaps for this reason that the social sciences are unable to create a 
model which explains social reality—or even social realities—in terms of 
a first cause. There is, in other words, no vertical or hierarchical model.66 
All disciplines and schemes are in essence horizontal in operation, with the 
result that there is no a priori subordination between economics and poli-
tics or between sociology and psychology and thus neither one discipline 
nor one scheme of intelligibility is able to explain the totality of social 
 reality in all its dimensions.67

Yet here of course is the weakness of the plurality of methods and 
schemes of intelligibility. In giving only partial access to reality, the means 
of representation, that is to say the schemes, permit in turn a concrete phe-
nomenon to be understood only partially. The level of conceptualisation is, 
in other words, weak when compared to the mathematical models used in 
the natural sciences.68 One is, according to the epistemologist Gilles-Gaston 
Granger, not really providing a scientific model but a number of schemes 

62 Desjeux (2004: 116).
63 Ibid: 101.
64 Ibid: 92–96.
65 Ibid: 95.
66 Ibid: 96.
67 Ibid.
68 Granger (1995: 87–92).
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that underpin the art of interpretation.69 Mathematics is not, of course, 
irrelevant to the social sciences, but its use, at least in sociology, only con-
firms the point that knowledge is dependent upon the level of observation. 
The number of people who will be killed and injured in road accidents next 
year is perfectly predictable statistically; what cannot be predicted is which 
individuals will be the victims, though risk assessment surveys, again based 
on statistics, can pinpoint classes of persons who are likely to be involved in 
accidents (for example those who drink and drive, young males, and so on). 
At one level, then, road accidents are not really ‘accidents’ at all, but pre-
dictable events that are the product of an activity (structural scheme). At 
another level, that of individual acts, the occurrence of a car accident is a 
matter of chance, that is to say an event that could not have been predicted 
by those who become involved (actional scheme).

Named individuals who
will be killed/injured:
unpredictable

Classes of individuals
who will be killed/injured
(eg drunk drivers, young
drivers etc): partly predictable

Numbers of people who
will be killed/injured on 
the roads: predictable

Figure 5.7: Levels of Knowledge Concerning Road Accidents

This is not to suggest that predictability is the sole means of validating 
a methodological model, for even in the natural sciences some facts are so 
complex that the effectiveness of prediction is confined only to an abstract 
level. For example the climate of particular countries is predictable over the 
long term, whereas accurate weather forecasting is limited to a few days. 

69 Ibid: 89. But cf Zweigert and Kötz who claim to be attempting to forge a ‘science’ of 
comparative law: see Zweigert and Kötz (1998: 15–16, 44–47). One has to ask if such an 
envisaged science would be taken seriously by social science epistemologists: see Samuel 
(2008a) and (2009c).
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Similarly in economics, the accurate prediction of an economic crisis or the 
rise and fall of a named currency is outside the capacity of the most scien-
tific of economic models.70 Granger explains this difference of level in terms 
of actual and virtual facts, the latter being abstractions determined entirely 
by the concepts of the scientific model itself (and see Chapter 8).71 In order 
to improve predictability, he says, the representation of virtual facts will 
have to become far more precise and thus less and less inadequate.72

The relevance of these difficulties for comparatists should be evident. 
First and foremost, it is particularly dangerous to argue that there is just 
one method that is useful to comparative law. A hermeneutical approach is 
not intrinsically ‘better’ than a functional approach; what the former can 
do is to highlight both the knowledge that the latter does not reveal and 
the shortcomings of functionalism. Equally a causal analysis, important as 
it is in the physical sciences, has perhaps a more limited role in those disci-
plines like theology and law where there is a particular emphasis on texts. 
Causality is by no means irrelevant, but hermeneutics and structuralism are 
probably going to be more important tools.

70 Granger (1995: 99–100).
71 Ibid: 49. For further discussion see Samuel (2004a: 43–47).
72 Granger (1995: 100).
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Structural Method

ONE OF THE criticisms of the functional method is that it fails to 
indicate how a legal system is put together in terms of its struc-
ture and (or) classification. In order to appreciate this aspect of a 

national law one must use a structural approach. Such a scheme of intel-
ligibility has been described as a system of oppositions between elements 
consisting of objects, properties or relations which function as a code.1 One 
key notion associated with the structural scheme is that of a ‘system’. The 
purpose of this chapter is to look at the comparative methods associated 
with such structural thinking. However it has to be pointed out at once that 
when reflecting on the structural scheme it is difficult, if not impossible, to 
separate the ‘comparison’ question from the ‘law’ one, for the idea of a sys-
tem is more than just a scheme of intelligibility. It can be seen as an aspect 
of ‘law’ itself, and thus as an object of comparison.

I. LEGAL STRUCTURES

One obvious structural framework is the system which underpins all the 
European civil law codes, and this is a system that first finds its expres-
sion in Roman law. Indeed a comparatist like Alan Watson, a specialist on 
Roman law and civilian legal history, argues that what got transferred to 
modern Europe was less a mass of Roman law rules and more a system 
of thinking. Peter Stein has called this system the ‘institutional system’, 
because it is the system that is to be found in Justinian’s Institutes, a student 
textbook published in AD 533 that was based on an earlier edition writ-
ten by the jurist Gaius during the second century AD.2 As Watson points 
out,3 Justinian’s textbook was the means of conveying the Roman system 
throughout Europe and even further afield. In addition this institutional 
structure became the basis of ‘legal science’ in Europe and it even influenced 

1 Berthelot (1990: 70).
2 Stein (1984: 125–29).
3 Watson (1994).
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the common law via Blackstone’s Commentaries on the Law of England. 
The system thus has an epistemological force that the comparatist cannot 
ignore. It is a fundamental reference point when comparing the classifica-
tion schemes used by legal systems.

The basis of the institutional system was set out by Gaius. ‘All law’, 
said this Roman jurist, ‘relates either to persons [personae], things [res] 
or actions [actiones].’4 What is of importance about these three elements 
is that they can act as the foundation for two different, but interrelated, 
structures. They can act as the basis either for a hierarchy of legal catego-
ries set out in traditional genus and species form, or for a more circular 
systems structure whereby the three elements act institutional focal points 
for a series of relations which interrelate as a system. The first kind of 
structure can be labelled taxonomical in as much as it organises a series 
of categories, subcategories, sub-subcategories, and so on. Thus ‘law’ (ius) 
subdivides into the law of persons, law of things and law of actions, and 
each of these categories further subdivides into a series of subcategories. 
All of these subcategories then subdivide in a similar way and so the law 
of persons subdivides into legal personality and status; and the law of 
things subdivides into the law of property and the law of obligations. In its 
turn, the law of property subdivides into ownership, possession and rights 
in another’s property. As for the law of obligations, it was subdivided by 
Gaius into two parts, namely contracts and delicts. This, however, proved 
inadequate, since it could not account for a number of situations where a 
condictio (debt) remedy was available despite there being neither a contract 
nor a delict. In Justinian’s Institutes, therefore, there is the four-fold clas-
sification into contracts, quasi-contracts, delicts and quasi-delicts. Today 
quasi-delicts have largely disappeared as a category separate from delict, 
and so the law of obligations is usually envisaged now as consisting of 
three subcategories, namely contract, delict and unjust enrichment (or 
quasi-contract). Finally the law of actions subdivides into two basic kinds 
of remedy: real actions (actiones in rem) which are brought for the recov-
ery of property or the assertion of a property right, and personal actions 
(actiones in personam) brought to enforce a personal obligation. When 
fitted together all of these categories form a structure that is hierarchical 
and analytical. The subcategories all gradually reduce and coalesce into the 
single notion of ‘law’.

4 Institutes 1.8.



98 Structural Method

LAW
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Figure 6.1: Institutional Classification (Gaius)

Yet this institutional structure can be seen, as we have said, in a differ-
ent shape or pattern. Perhaps such a pattern was less discernible in Gaius’s 
time because in his scheme one of the three institutional elements was the 
actio. However, during the subsequent history of Roman law in Europe 
this pattern was changed because the later jurists did not really understand, 
given the change of procedure in the third century AD, why actions were so 
important. Jurists such as François Connan (1508–51) and Hugues Doneau 
(1527–91) accordingly recast the institutional scheme by removing actions 
from the plan and elevating obligations to the generic category replace 
them.5 The new scheme was, and remains, that all law consists of persons, 
things (property) and obligations.

The importance of this new structural pattern is that it helps one under-
stand that the Gaian scheme is more than just a classification scheme. It 
is also a system. That is to say, it is a conceptual structure which is not 
just descriptive but actually creative; it can produce of itself new elements. 
For example the institution of a ‘thing’ (res) is founded on the empirical 
reality of physical things; however, as Gaius himself states, in addition to 
these things that can be touched (res corporales), there are also things that 
are intangible, that is to say created by the law itself (res incorporales).6 
Intangible property is thus a creation of the institutional system. The same 
is true of ‘person’: besides humans the system has created non-human 
persons, that is to say corporations.7 These corporations have in part been 
formed as a result of the interrelation between persona and actio, in that 
the moment one grants an action to sue to, say, a town, then the town 
effectively becomes a ‘person’.

It is not just the actual elements, or institutions, that are of importance 
in this institutional system. The relations between the elements are of equal 

5 Stein (1984: 128–29); Stein (1999: 79–82).
6 G.2.14.
7 See eg D.50.16.16.
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relevance and so the relationship between person and thing has stimulated 
the formation of the legal concepts of ownership and possession. In con-
trast, the relation between person and person has generated the notion of 
an obligation which was described by Justinian as a iuris vinculum (legal 
bond).8 Between person and action (legal remedy) there is the relation of 
an interest; in civil law thinking a person must have a legitimate interest 
before they can bring a claim.9 Between res and actio there is a relationship 
that can itself be a form of property, and so a claim for a contractual debt 
is both an obligation (relation between person and person) and a ‘thing in 
action’, that is to say an asset that can be traded and assigned. Moreover 
an actio in rem was a claim originally brought against the thing itself which 
thus had to be in court,10 while an actio in personam was brought against 
another person.11 The institutions and the relations between them still act 
as the foundation of private law in the civil law tradition12 and thus is a 
structure that cannot be ignored by the comparatist.

Person

Action/obligation/personThing

Figure 6.2: Institutional System

II. NORM STRUCTURE

Nevertheless this is not the only system to be found in legal thought. Gaius’s 
‘institutional system’ was essentially a private law structure, but with the 
development of public law during the eighteenth and nineteenth centuries, 
German jurists in particular began to reflect on a theory of public law.13 
Such theorising was ultimately to result in one of the most influential 
theories of public law, namely the pure theory of law propounded by Hans 

  8 J.3.13pr.
  9 CPC art 31.
10 G.4.16.
11 G.4.2.
12 See eg Rochfeld (2011: 160–67).
13 See generally Jouanjan (2005).
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Kelsen (1881–1973). In fact this theory transcended the category of public 
law to become a theory of law itself, but in so doing it resulted in a model 
that in many ways proves incompatible with the institutional structure that 
underpins the private law codes. Kelsen’s structure, which will be discussed 
in a later chapter, has at its object the notion of a norm, that is to say a 
metaphysical ‘ought’ that is more general and abstract than a rule or a 
law.14 All aspects of law associated with human acts—a piece of legislation, 
a court decision, the making of a will or a contract—are norms and thus are 
not just a kind of prescriptive ‘command’, but the basic unit of law.15

Now, as Troper observes, it is not this unit taken in isolation that forms 
the basis of law. It is the relationship between all the legal norms, that is to 
say the collection of norms as a whole, because one norm is only normative 
because it is validated by another norm.16 ‘The norm is not then the atom of 
the legal order and is not defined by the elements it contains’, says Troper. 
The norm is defined by the normative system to which it belongs and so ‘a 
legal norm is the norm which belongs to the legal system, just as a moral 
norm is the norm which belongs to a moral system’.17 Thus if one starts at 
the lowest level, say a ‘no parking’ notice, in order to discover if this is a 
legal norm it is necessary to see if it is validated by a higher norm such as a 
local authority by-law. In turn it is necessary to see if this by-law is validated 
by a higher law such as a legislative provision. One can continue by next 
enquiring whether this legislative provision or the act producing it conforms 
to a norm endowing the body that passed it to legislate. This regression con-
tinues until one comes to the basic constitutional norm (the Grundnorm) 
which validates the whole legal system structure. The resulting system is 
thus shaped as a pyramid of norms, with the Grundnorm as its peak.

Grundnorm

Validating norm

Legal norm

Figure 6.3: Kelsen’s Pyramid

The nature, shape and pattern of this system is significantly different from 
the Gaian institutional structure, in that the Gaian scheme is not as such a 

14 Pfersmann (2003: 1079).
15 Troper (2003: 1077).
16 Ibid: 1077–78.
17 Ibid: 1078.
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validating normative system. It is a model designed to represent the empiri-
cal world of persons, things and physical legal facilities (courts, judges and 
actions) and to describe and define legally these empirical institutions and 
the relations between them. It is not, of course, without a certain norma-
tive force, in as much as terms such as ‘obligation’ and ‘ownership’ imply 
in themselves certain ought relations, but the essence of the model is to 
create a legal image of social reality in such a way that legal rules—legal 
norms—can be meaningfully applied. The Kelsen model is different. It is a 
metaphysical creation designed to provide both an epistemology of law as 
a macro-system and a very clear frontier between legal norms and norms 
belonging to other systems. This is not to say that they are incompatible as 
such, yet according to the Kelsen pyramid, distinctions between say public 
and private law or between real rights (ius in rem) and personal rights (ius 
in personam) are meaningless, because the only element of importance is 
the norm. It matters not, therefore, whether a particular rule or institution 
is public or private; what matters is whether the rule can be validated in a 
‘causal’ systems relation leading ultimately back to the Grundnorm.

Civil law thinking has thus produced two quite different structural pat-
terns. The institutional pattern associated with private law is one that is 
used by civilian lawyers in practice, whereas the Kelsen model is one that 
is really of interest only to constitutional lawyers and legal theorists. These 
two worlds of public and private law can, however, be brought together at 
the level of the institutional system if one treats the ‘state’ as a ‘person’. Of 
course such a person may have a special status, which in turn may generate 
special remedies (actiones) not available in private law, and so one might 
want to modify the Gaius structure so as to incorporate the state. Thus the 
relation between state (res publica) and person (persona) is that of public 
law and constitutional and administrative remedies (actiones), while the 
relation between state and thing (res) is the regime of public property law. 
The other relations between person and person, person and thing and person 
and action form the normal private law structure. Nevertheless the point to 
be stressed is that even if one incorporates public law into the institutional 
scheme, its purpose is to act as a model that links the world of rules or norms 
to social reality. The purpose of the Kelsen model in contrast is to link one 
norm to another in a way that permits law to be grasped only as an abstract 
and purely intellectual object. It is providing an epistemology of legal valid-
ity, whereas the Gaian model is furnishing an epistemology of social real-
ity as viewed through a structure of legal concepts. One can ‘see’ persons, 
things, courts, judges, expressions of property relations (fences for example), 
contracts (written texts) and so on, but one cannot ‘see’ norms. One result is 
that the practice of law via the institutional system is in many ways indepen-
dent of a range of legal theory debates about the sources of law, whereas the 
Kelsen model is not independent of such theory debates. Kelsen is providing 
a particular theory of law that might be completely alien to a jurist who sees 
law as consisting of objects other than norms or even rules. 
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Figure 6.4: Public and Private Law as System

III. RIGHTS AND STRUCTURAL RELATIONS

The Gaian and the Kelsen structures are not the only models to be found in 
legal thought. The American jurist Wesley Hohfeld (1879–1918) was trou-
bled by what he considered to be the indiscriminate use of legal words like 
‘right’ and ‘duty’. ‘One of the greatest hindrances to clear understanding’, 
he wrote, ‘frequently arises from the express or tacit assumption that all 
legal relations may be reduced to “rights” and “duties”, and that these lat-
ter categories are therefore adequate for the purpose of analyzing even the 
most complex legal interests.’18 Accordingly, he proposed a structure that 
has become fundamental, in the common law world, to the understanding 
of a ‘right’ and its linguistic relationships with other legal concepts such as 
‘duty’ and ‘privilege’. Hohfeld’s scheme has been well summarised by the 
comparative lawyer Harry Lawson:

He said that all legal relations could be reduced to eight types which could be 
arranged in two groups of four. In each of these groups each relation has its cor-
relative and its opposite, and it is this arrangement of correlatives and opposites 
which inevitably reduces the number of relations in each group to four.19

Thus the term ‘right’ has as its correlative ‘duty’ and as its opposite the 
expression ‘no right’. The correlative to ‘no right’ is ‘privilege’, and the 
opposite of this last term is ‘duty’. In the second group the term ‘power’ has 
as its correlative ‘liability’ and as its opposite ‘disability’. The correlative 
of ‘disability’ is ‘immunity’, and the opposite of immunity is ‘liability’.20 
A ‘privilege’ is a freedom that exists as an exemption to a more general 

18 Hohfeld (1919: 35).
19 Lawson (1977: 2).
20 Hohfeld (1919: 36, 65).
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 prohibition. For example, violence against others is generally prohibited, 
but there is an exemption—a privilege—in the case of self-defence. The 
point that Hohfeld wanted to make here is that there is not actually a ‘right’ 
of self-defence; there is only this freedom or privilege when one is attacked. 
A ‘disability’ means an absence of power, while an ‘immunity’ is one’s 
freedom from the legal power of another as regards some legal relation, for 
example a tax exemption or a statutory provision exempting say a public 
official from a claim in trespass or nuisance.

The importance of this scheme is that not only does it set out a structural 
model in which expressions such as ‘right’ and ‘duty’ can be understood in 
terms of a system of legal relations, but it equally provides a foundation for 
legal reasoning and analysis. One can analyse for example a case like Carlill 
v Carbolic Smoke Ball Co21 in terms of a correlative; the claimant Mrs Carlill 
has a (contractual) ‘right’ to £100 according to the Court of Appeal, and thus 
the Carbolic Smoke Ball Co is under a ‘duty’ to pay her. This situation can be 
contrasted with Jackson v Horizon Holidays Ltd,22 where the family mem-
bers of the claimant father do not have a strict contractual right to a sum of 
money in damages for the mental distress arising out of a breach of contract 
made between claimant and tour operator (because of the privity rule) but 
which is awarded, anyway, by the court to the father. Here there is ‘liability’ 
and thus the family members must be endowed only with a ‘power’. That is 
to say they have an ability to have their mental interest protected indirectly 
through an action for damages brought by the father. According to Hohfeld, 
it would seem that the family members have a ‘power’ which they can exer-
cise through the father, and this will ultimately result in the tour operator 
being placed under a ‘duty’ to pay a sum of money to the father thus creating 
a ‘right’ on behalf of the father.23 The next question, of course, is the relation 
between the father and the family member. Is the father under a ‘duty’ to 
hand over the mental distress compensation money obtained from the tour 
operator to each family member? If he is under a ‘duty’ then, according to 
Hohfeld, each family member would have a ‘right’ against the father. If there 
is no ‘duty’ as such, there can only be, at best, a ‘power’ on behalf of the fam-
ily members to bring an action in quasi-contract which, if successful, would 
impose a ‘liability’ on the father. Once this liability is formally established, 
the family members would of course have a ‘right’ against the father, since he 
would be under a quasi-contractual ‘duty’ to pass on the money.

It should be evident that this structural model of legal relations flowing 
between concepts can encourage clearer thinking about these concepts and 
relations. The idea that one has a ‘right’ to park a car on a road where there 
are no legal parking restrictions is not the same kind of ‘right’ as, say, the 

21 Carlill v Carbolic Smoke Ball Co [1893] 1 QB 256.
22 Jackson v Horizon Holidays Ltd [1975] 1 WLR 1468.
23 Hohfeld (1919: 58).
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right of an owner to recover his car from a wrongful possessor. Perhaps 
more importantly, Hohfeld’s scheme was designed to avoid the idea that 
rights could conflict. Thus when judges talk of a conflict of two rights in a 
case—a modern example might be the conflict in article 10 of the European 
Convention on Human Rights and Fundamental Liberties between freedom 
of expression (paragraph 1) and protection of reputation (paragraph 2)—
they are using the expression in too loose a way. Given that it would be 
incoherent within Hohfeld’s scheme for two full rights to conflict, one of 
these ‘rights’ must in truth be a privilege.24

Yet there are problems, some of which have been highlighted by Lawson.25 
Can all torts be reduced to ‘duties’ which in turn translate into ‘rights’ on 
the part of potential claimants? Do all public law ‘duties’ result in the 
conferring of ‘rights’? And, if so, upon whom? Nevertheless it is not the 
purpose of this present work to investigate these jurisprudential problems 
as such; what is important for present purposes is to appreciate that one of 
the issues that preoccupied Hohfeld was the distinction between rights, or 
more precisely relations, in personam and in rem.26 This, as we have seen, is 
an inheritance from Roman law and, in the institutional system, represents 
the difference between a relation between person and person (in personam) 
and the relation between person and thing (in rem).27 This distinction, com-
plicated enough in the civil law on occasions, causes particular problems 
when applied to the common law because of institutions such as the trust 
which seem to create ‘rights’ that are neither fully in personam nor fully in 
rem.28 Moreover one has to ask, even within civil law thinking, whether it 
is conceptually possible to talk of rights arising out of the relation between a 
person and a thing. Are not all rights based on relations with other persons? 
To add to the confusion, the medieval Roman lawyers, reacting to some 
extent to the feudal world in which they found themselves, distinguished 
the ius in rem from the ius in re and the ius ad rem.29 In the common law 
these complications took on a further complexity when legal thinking was 
expressed in the English language. Hohfeld thought it ‘most fortunate that 
the pair of terms “real rights” and “personal rights” is not at all common 
in judicial opinions or in legal treatises’. However, he continued, ‘it must 
be recognized that courts not infrequently use a somewhat similar pair of 
terms, viz, the expression “personal rights” or “personal claims” in opposi-
tion to some such expression as “property right”, “title to land”, “interest 
in the thing”, etc.’30

24 Ibid: 43.
25 See Lawson (1977: 2–22).
26 Hohfeld (1919: 68 et seq).
27 Rochfeld (2011: 160–61).
28 See Lawson (1977: 2–22).
29 Zenati and Revet (1997: 245–47).
30 Hohfeld (1919: 91).
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Hohfeld thus attempted to use his scheme to identify ‘rights’ not in relation 
to ‘persons’ or to ‘things’, but in correlation to ‘duty’.31 In other words, he 
tried to shift the emphasis off the person-thing institutional structure and onto 
a person-person model in which analysis had as its primary point of reference 
the correlation between two completely normative concepts, namely ‘right’ 
and ‘duty’. This was not revolutionary in itself, for the medieval Roman 
lawyers had begun to link ‘right’ with ‘duty’ (jus et obligatio sunt correlata). 
However it was still a fundamental shift, in as much as the Gaian model was 
(and remains) one that is anchored within social reality to the extent that its 
main institutions—persons and things—are primarily empirical objects. Its 
point of departure, so to speak, is the real world, and even if the relations 
of contract, possession, ownership and the like are abstract notions, at least 
they are notions that attach, originally, to realities. Indeed, even the norma-
tive dimension to these abstract entities are represented by the empirical idea 
of an actio. Hohfeld’s schematic structure is very different, in that it is set 
within a purely normative world where norms are expressed only through 
normative concepts such as ‘right’ and ‘duty’; it is not then a ‘sociological’ 
model of legal relations, but an ‘idealised’ model of linguistic terms that give 
expression to a structure of normative relations rather than norms per se 
(Kelsen) or perceived social relations (Gaius). In this sense it is tempting to 
say that Hohfeld’s structure lies midway between Gaius and Kelsen.

Right

No-Right

Privilege

Duty

Power

Disability

Immunity

Liability

Figure 6.5: Hohfeldian Model

31 Ibid: 71–72.
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IV. STRUCTURAL COMPARISON

How do these structural models impact on comparative method? One 
common feature shared by the Gaius, Kelsen and the Hohfeld models 
is that they can all be described as systems; that is to say the individual 
elements—person, thing, norm or right—make no sense in isolation from 
the systematic structure in which they are inserted. As Izorche has pointed 
out, a playing card has no meaning in itself; it is just a piece of cardboard 
with some symbols on it. It gains its meaning within the system of a pack of 
playing cards.32 A comparatist applying the structural method might then 
approach the ‘other’ by looking to identify the key elements of the other’s 
legal system and then to see how these elements interrelate. What are the 
‘relations’ between person and thing in the foreign system? What counts 
as a person and a thing? In some systems, for example, an object might be 
treated as a ‘person’ with legal personality; while of course some past legal 
systems have treated persons as ‘things’ (slaves). Even today, certain classes 
of ‘person’ may find that they have what a Western jurist would regard as 
fewer ‘rights’ than other persons even if they are not treated as property.

Catherine Valcke, as we have seen (Chapter 3), argues that systems 
theory is a key methodological tool for the comparatist. What this method 
can offer, she says, is a way of seeing the other as both an insider and an 
outsider once one appreciates the system in operation. In using systems 
theory she draws upon the work of Niklas Luhmann, who developed the 
theory, transposed from the biological sciences, of autopoietic systems, 
that is to say systems which define and regenerate themselves entirely by 
reference to their own elements.33 According to Luhmann, then, the law is 
an autopoietic closed system which determines its own function, and what 
gives such a system its capacity to offer both an inside and external view 
is the difference of viewpoint. Inside the system one sees, as a lawyer, only 
legal norms or rules; outside one sees, as a social scientist, a plurality of sys-
tems.34 The mission of the comparatist, according to Valcke, is to establish 
at the outset the matrix of the ‘law’ systems in distinguishing them from the 
non-law ones; the comparatist will then go on to identify the characteristics 
of this matrix in the foreign system and compare them, for example, with 
the characteristics to be found in the home system.35 This is the view of the 
outsider. However the comparatist must equally become an insider so as to 
appreciate the viewpoint from the position of someone participating within 
the system. One ends up, says Valcke, with a comparative method that is an 
insider view but a ‘nuanced’ one (perspective interne nuancée).36

32 Izorche (2001a).
33 Valcke (2009a: 115).
34 Ibid: 119.
35 Ibid: 120
36 Ibid: 121.
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Figure 6.6: Systems Theory Approach (Valcke)

One danger with this approach is that the other legal tradition that is 
being investigated by the comparatist might not in fact think in terms of the 
system seemingly identified by the comparatist. Indeed, there is the possibil-
ity that the comparatist might unconsciously be applying her own system 
elements and structures to the other. For example, one can certainly find 
within the common law a normative system, but does this normative system 
actually think in terms of norms? Do common lawyers perceive English law 
as a pyramid of norms regressing back to some fundamental constitutional 
norm? Certainly there have been legal theorists who have come close to 
suggesting a Kelsen-like system of commands and Hart produced a theory 
of positivism founded on rules which regress back to a fundamental ‘rule 
of recognition’. But others have been extremely sceptical as to whether the 
common lawyers really do envisage their system as a body of abstract rules. 
The English methodology seems removed from what might be called a top-
down approach—that is, applying a rule in a syllogistic fashion.37

Another difficulty is to determine the nature and structure of the system 
itself. As we have seen, it is possible to construct quite different structural 
patterns with respect to the civil law. There is the institutional structure 
which can be envisaged as a circular pattern, the Hohfeldian model which 
is a two-part circular structure and the Kelsen system which is hierarchi-
cal. Of course the elements in each of these systems are different, and there 
is no reason why one cannot legitimately see three quite different closed 
structures. Yet, as we have suggested, the participants within the system 
will have different perspectives. The constitutional specialist and academic 
lawyer may well take a Kelsen view, while the private law practitioner will 
probably be operating within either the institutional perspective or the 
Hohfeld model. This does not, of course, undermine Valcke’s comparative 
method theory as such; but it may well be that there is no single autopoi-
etic ‘system’ in operation in any one legal tradition. There may be several, 
depending on the epistemological orientation of the lawyer.

37 See eg Gummow J in Roxborough v Rothmans of Pall Mall (Australia) Ltd [2001] HCA 
68, (2001) 208 CLR 516 [72].
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Hermeneutical Method

WE SAW IN the preceding chapters that functionalism and 
 structuralism are just two of a number of schemes of intelligi-
bility. Another of these schemes is hermeneutics, and this is the 

approach advocated by Professor Pierre Legrand. In this section we shall 
examine the work of Legrand and his deep hermeneutical approach to 
comparative law and legal culture. We shall equally examine his criticisms 
of the functional method and of any approach that puts the focus just on 
positive legal rules. Legrand in particular argues that civil lawyers, when 
they view the common law as a set of rules and (or) norms, misunderstand 
the mentalité of the common law. He is thus extremely critical of attempts 
in Europe to produce harmonisation of law through codification projects 
and through so-called legal transplantations.

I. DEEP HERMENEUTIC APPROACH

Legrand argues not just that comparativists should start out from a pre-
sumption of difference—the differential option (see Chapter 3)—but that 
the methodology to be employed in comparative law is un travail hermé-
neutique.1 Rather than comparing rules and categories at the textual level 
the comparativist should regard these as mere signifiers in need of une 
interprétation découvrante through which one strives to discover the cul-
ture and mentality in which these ‘other’ texts, that is to say the legal texts 
of the foreign system, are situated. It is a question not of explanation but 
of entendement.2 Indeed Legrand, referring to the work of Gadamer, asserts 
that this is an exercise that goes beyond method; it is a question of une pen-
sée diagnostique, a continual coming-and-going between the comparativist 
and the text each acting on the other.3 The comparativist confers his or her 
sense of understanding on the text but the latter in turn ‘acts’ on him or her 

1 Legrand (2009a: 50–73).
2 Ibid: 62.
3 Ibid: 63.
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in a transformative way.4 The idea of an objective structuralism as the basis 
of comparative legal studies is comprehensively rejected.5

Legrand notes that the hermeneutical scheme of intelligibility is more than 
just interpretation.6 It is a particular type of interpretation that has roots 
going back to antiquity, and which has been the key method employed in 
biblical studies. It is a method that emphasises the ‘situated character’ of 
the interpreter, on the one hand, and the ‘situated character’ of the text on 
the other. A hermeneutical approach is accordingly founded on the idea that 
objective interpretation is impossible.7 All interpretation is ‘situated’; that 
is to say, it passes through a ‘pre-understanding’ and so, for example, the 
French jurist who turns to English law will see it through the pre-under-
standing of ‘law’ that this jurist will have absorbed in her long training in 
the French law faculty and beyond.8 This is what Legrand means when he 
says that interpretation cannot be objective: the French jurist is ‘situated’ 
in a particular place (France) at a particular time (say 2012). However, 
Legrand goes on to say, this does not mean that all study of foreign law 
by the French jurist is subjective in the sense that she is an autonomous 
free-thinker; she is not, because she is situated within the French language 
which has its own way of organising the world over which the jurist has no 
control.9 She is thrown (jeté) into this language. Moreover language is just 
one ‘prison’; there is a range of others such as religion and morality. And, 
of course, there is law.

The French jurist who studies the common law has already been thrust 
(jeté) into his own situation as ‘jurist-in-French-law’, and thus finds his mar-
gin of manoeuvre limited by for example structures such as the dichotomy 
between public and private law.10 The French jurist will therefore be forced 
to ‘re-present’ the foreign system in a way that will by necessity be differ-
ent from the foreign law ‘in situation’ because she will be ‘re- presenting’ 
it through the prism of her own ‘jurist-in-French law’ structures.11 It is 
because of this difficulty that Legrand insists on the presumption of differ-
ence rather than similarity. Such differential comparison does less ‘violence’ 
when the comparatist ‘intervenes’ in the foreign law.12

Moreover it is equally the reason why this comparatist is highly sceptical 
about the functional method and about legal positivism which the func-
tional method has a tendency to encourage (cf Chapter 4). It pretends to 

  4 Ibid.
  5 Ibid: 63–64.
  6 See Legrand (2009b).
  7 Ibid: 216–17.
  8 Ibid: 213.
  9 Ibid: 217–18.
10 Ibid: 219.
11 Ibid: 220.
12 Ibid: 225.
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be objective in that there is the ‘law’ and its ‘function’, but given this sharp 
distinction between ‘law’ and its social ‘function’, the vision of law tends to 
be positivistic. And as Legrand says, the French jurist cannot be content just 
to analyse English law from a positivistic point of view since the purpose is 
to explain the other, to ‘re-present’ the foreign law.13 What the comparatist 
must do is go beyond the positive rules—the texts (written or unwritten)—
which are mere signifiers of a deeper mentality operating within the com-
plex matrix of the foreign law’s culture. The approach is hermeneutic in 
that the comparatist is searching not for cause but for meaning. A law is 
not ‘caused’ by a culture; a law is ‘fabricated’ by men and women who 
have been institutionalised within the law of the foreign culture.14 Indeed 
one cannot even say that the law ‘reflects’ the culture because the notion of 
culture itself is too complex and cannot be envisaged in some homogeneous 
way.15 Law is one manifestation of a culture alongside art, architecture, 
literature and so on; indeed these other signifiers are there to help the com-
paratist to elucidate the law.16 And so what the hermeneutic scheme entails 
is a going beyond the signifier in order to explain—to ‘re-present’—this sig-
nifier in the context of its cultural matrix in all of its complexity, but aided 
by the other signifiers of this cultural matrix. This is why Legrand insists 
that comparative legal studies must be interdisciplinary in its orientation.

Legrand is not, however, arguing that the comparatist is prohibited from 
adopting a critical approach. He or she is perfectly entitled to be critical. 
But what the comparatist cannot do is to assert that one system is ‘better 
than’ another. The governing principle, says Legrand, is that of ‘charity’ and 
respect. The comparatist has to presume that however strange or scandal-
ous a foreign law might seem to a jurist from the home system there is a 
rationality internal to the foreign system that attaches to that law.17

Legrand gives two classic examples.18 The use of capital punishment in 
California, and the French law regarding secularity in state schools. It may 
well be that the French jurist will be scandalised by the use of capital pun-
ishment, and the American jurist will equally be scandalised by the French 
law on the ground of dignity. But, says Legrand, the job of the comparat-
ist who has as her object of study Californian law is to ‘re-present’ the 
Californian law to the French jurist from the perspective of the mentality 
of the Californian. Equally the job of the comparatist who has as his object 
of study French law is to ‘re-present’ the French law on secularity from the 
position of the French mentality. The comparatist must thus explain to the 

13 Ibid: 229.
14 Ibid: 228–29.
15 Ibid: 229.
16 Ibid: 230.
17 Ibid: 236.
18 Ibid: 237–38.



American jurist that he or she is judging the French law from the position 
of his or her own law. Such a comparatist is un passeur, that is to say a 
ferryman carrying people from one mentality to another and back again.19 
Il va et il vient, d’une rive l’autre (parfois aussi, il mouille).20

Signifier: law,
legal text etc

Principle of
charity

Signified:
cultural matrix

Figure 7.1: Hermeneutical Approach (Legrand)

II. DEEP HERMENEUTICS AND THE PROBLEM
OF STRUCTURALISM

The deep hermeneutical method seems directly opposed to the structural 
method, but the opposition between the two schemes is more complex than 
it might at first appear. Legrand has written that one of the characteristics 
of the civilian mentality is that it sees the world through the Gaian institu-
tional system.21 In other words, a hermeneutical approach will reveal that 
the idea that law as a rational science is part of a cultural legal mental-
ity. From a diachronic perspective—that is to say from the humanists to 
the Pandectists—this idea of law as a science (scientia iuris) resulted in a 
search for ever-greater coherence in legal taxonomy.22 The scientific cred-
ibility of law was to be linked to the idea of ‘natural order’, which then 
metamorphosed into the mathematical order of the mos geometricus.23 

19 Ibid: 238.
20 Ibid.
21 See eg Legrand (1998).
22 Stein (1999: 79); Dubouchet (1990: 39–41).
23 Renoux-Zagamé (2007: 255).
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Epistemologically this emphasis on coherence and system is understandable 
in that law, like theology,24 cannot gain its epistemological status from cor-
respondence with an external object. As Atias has noted, law is the object of 
its own science.25 An assertion or hypothesis cannot therefore be subjected 
to the falsification test, with the consequence either that ‘an assertion is 
true by virtue of a body of assertions already held as being true into which 
it is integrated’ or that ‘truth is … the product of an agreement between 
pairs’.26

This anti-realist epistemology is a serious problem for the differential 
comparison approach associated with the hermeneutical method because it 
so easily leads to confusion between legal science and comparative law. The 
confusion is to be found in the renewed debate on legal taxonomy provoked 
by the work of the late Peter Birks. The former Regius Professor started 
out from the Roman law Institutes, which he rightly said provided a map 
of the (civil) law within which ‘you could locate any matter, however deep 
and dense, in its proper place in the whole law’.27 And he then went on to 
assert that this map ‘still holds the key which gives access to every civilian 
jurisdiction, for every systematic overview of the law and therefore every 
codification of the law has been constructed in dialogue with Justinian’s 
systematic, itself derived from that of the jurist of the second century 
known only as Gaius’.28 This latter jurist, Birks went on to claim, ‘was the 
Darwin of the law’.29

Birks goes on to assume that this institutional system (see Chapter 6) is 
equally applicable to the common law. Using Reinhard Zimmerman’s work 
on the law of obligations as his starting point,30 the late Regius Professor 
of Civil Law asserted that while ‘it will be very important never to minimise 
significant differences between the common law and the civil law, the book 
makes it obvious that in the law of obligations the differences between the 
two are not great, certainly not at the structural level’.31 Thus, he said, a 
modern restatement of the Roman institutional scheme might be as follows: 
‘the whole law is either public or private; private law is about the persons 
who bear rights, the rights which they bear, and the procedures by which 
those rights are realised’.32 Birks went on to subdivide private rights into 
the law of obligations and the law of property; ‘the former is concerned 

24 Puddefoot (2007).
25 Atias (1985: 33).
26 Lenclud (2006: 91).
27 Birks (1997a: 2).
28 Ibid.
29 Ibid.
30 Zimmermann (1996b).
31 Birks (1997a: 3).
32 Ibid: 9. As for the Roman institutional scheme itself, see Samuel (1997) and references 

therein.



with rights in personam, the latter is concerned with rights in rem’.33 Birks 
justified this ‘scientific’ or transcultural approach in arguing that these 
Roman law categories were the result of factual occurrences that he called 
‘causative events’. ‘That is to say’, he stated, ‘no right can be understood 
without understanding the events which bring it into being.’34

Facts Causative event Scientific (legal)
category

Category part of
system

Scientific system
of law

(institutional
system)

Figure 7.2: Legal Categories as Scientific Structure (Birks)

Now, of course, it is evident that the common law does not easily con-
form to this structure.35 There is no formal distinction between public and 
private law,36 and while Birks may be right to say that in English law ‘a lease 
is an incorporial thing, and so is as easement of way or water’ and thus they 
are ‘property rights, rights in rem, not rights in personam’,37 he soon found 
himself in difficulty. As he admitted, English law does not actually have a 
distinct actio in rem, a vindicatio, by which an owner may reclaim his thing 
in the possession of another.38 Most invasions of property rights are pro-
tected, at the level of remedies, by various torts such as trespass, nuisance 
and conversion, and these actions, being torts, logically belong in the law 
of obligations. The result is that in English law the structural dichotomy 
between obligations and property, between personal and real rights, does 
not actually exist as a scientific structure, and many property claims are 
to be found in the law of ‘obligations’.39 One might add that the common 
lawyer has no separate category of non-patrimonial (law of persons) rights, 
and thus privacy and dignity rights—protected in French law by articles to 

33 Birks (1997a: 9).
34 Ibid: 17.
35 Hackney (1997).
36 On which see Allison (1996).
37 Ibid.
38 Ibid: 10.
39 See eg Torts (Interference with Goods) Act 1977.
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be found in the law of persons rather than the law of things40—are just part 
of the law of torts.41 The institutional scheme just does not seem to fit.

Professor Birks tried to get around this problem by looking at a range of 
common law and equitable remedies and finding behind them, by ricochet 
so to speak, a Roman-type structure.42 This allowed him to treat the institu-
tional scheme as some kind of scientific structure divorced from the civilian 
tradition and applicable to other legal systems which have no genealogical 
connection with the Corpus Iuris Civilis. The Institutes of Gaius are not a 
map of Roman law but the law, just as Darwin’s taxonomy is not a model 
for English science but for science in general. Thus, concluded Birks, ‘our 
classification is shared with that which Professor Zimmermann follows in 
his book and … that is the structure from which any discussion of obliga-
tions should begin’.43

Now it must be said at once that although one might take issue with some 
of the epistemological assumptions that underpinned Professor Birks’ tax-
onomy arguments,44 this kind of analysis is not to be dismissed as somehow 
epistemologically fraudulent or meaningless. Quite the opposite is true. The 
problem is one of a conflict between a comparative law methodology which 
emphasises the differential option and a legal science which is founded on 
what might be called the nature paradigm. This, as we shall see (Chapter 9), 
is a paradigm in which social phenomena are considered to be a continuity 
of natural phenomena and consequently such phenomena should be sub-
jected to the same reasoning and schemes of intelligibility mechanisms as 
used in the natural sciences.45 Indeed, one finds Professor Birks doing just 
this. As we have mentioned, he bases his taxonomical structure on a causal 
scheme of intelligibility in which the categories of the law of obligations 
reflect ‘causative events’ in social reality.46

Such a methodological approach does in itself, of course, raise epistemo-
logical problems, in that there has since the nineteenth century been a serious 
debate about methods in the social sciences. This debate is often conducted 
within the dichotomy between explaining a phenomenon and understand-
ing it; the natural sciences explain the phenomena that occur in the natural 
world and do this largely through a causal analysis. In the human sciences 
such a causal approach comes up against a range of difficulties such as the 
sheer complexity of attempting to apply a causal analysis to objects that are 
not inert but have liberty of action and behaviour. Accordingly in the social 

40 Code civil arts 9 and 16.
41 For an interesting case that intermixes status, obligations and property see Stevenson v 

Beverley Bentinck Ltd [1976] 1 WLR 483.
42 See for example Birks (1997a: 10–12), in particular fn 15.
43 Ibid: 21.
44 See Samuel (2000) and (2004b).
45 Berthelot (2001c: 498).
46 Birks (1997a: 17). For a criticism see Webb (2009: 222–32).
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sciences one is always observing objects which cannot be fully separated 
from the observer because it is a matter of phenomena that originate within 
human consciousness itself. As a result one needs a different method and 
this is when the hermeneutical scheme comes into its own; it offers a means 
of comprehending life through psychological and historical processes.47 
In the natural sciences, then, one observes objects that are independent of 
the observer whereas in the social sciences one is always observing objects 
which cannot be fully separated from the observer because it is a matter of 
phenomena that originates within the human mind itself.48

III. STRUCTURALISM AND TRANSPLANTS

This dichotomy of methods is reflected in comparative law in the conflict 
between legal science and the differential option. Thus we have seen that 
Pierre Legrand argues not just that comparativists should start out from 
a presumption of difference—the differential option—but that the meth-
odology to be employed in comparative law is un travail herméneutique. 
Does the Legrand position trump the structuralist scheme? It is tempting, 
given the importance of the presumption of difference, to say that it does. 
However, care must be taken because what is essentially in issue is not 
so much a ‘method’—as indeed Legrand asserts when he argues that the 
hermeneutical approach that he advocates is a philosophy rather than a 
method49—but a paradigm or pole orientation which results in a change of 
knowledge when there is a change in orientation.

Thus Alan Watson has argued that what got transferred from Rome to 
Modern Europe was not a detailed body of rules as such, but a systems 
structure (cf Chapter 6). His claim is ‘that modern legal systems, common 
law and civil law alike, and their spread over many territories in several 
continents, are inconceivable without the input of Nutshells often written 
in far-off times and in far-away places’.50 By ‘Nutshell’, Watson means an 
introductory textbook like the Institutes written for first-year students. ‘It 
was a Nutshell’, Watson argues, ‘that provided the only systematic struc-
ture in classical Roman law’51 and without ‘that Nutshell, the Reception 
of Roman law would have been both a great deal more difficult and would 
have been very different’.52 If Watson is right, then from a diachronic and 

47 Makkreel (2006: 441).
48 Ibid.
49 Legrand (2009a: 59–63).
50 Watson (1994: 2).
51 Ibid: 17.
52 Ibid: 18.
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genealogical point of view it would appear that the institutional system 
used by Peter Birks as the basis of a common legal science has serious 
credibility.

Roman society and
Roman law (culture A)

Gaius and Justinian's
Institutes and its

system (culture moves
from A to B)

Justinian's Institutes
as vehicle of transplant
(Nutshell) (culture B)

Institutional system
adopted in medieval
and early modern
European society

(culture C)

Institutional system as
epistemological basis

of law in modern
Europe (culture D)

Figure 7.3: Transplant of Roman Institutional System (Watson)

This credibility is further supported from a synchronic perspective by 
systems theory. This, as we have noted (Chapter 6), is an aspect of structur-
alism in which the structure is seen to be made up of elements, ‘but these are 
subordinated to the laws characterising the system as such; and these said 
laws of composition are not reducible to cumulative association, but confer 
on the whole as such corpus properties distinct from those of the elements’. 
Thus, observed Piaget, ‘whole numbers do not exist in isolation and they 
were not discovered in just any order to be put together into a whole: they 
appear only as a sequence itself of numbers and this sequence has structural 
properties of “groups”, “corps”, “rings” etc, completely distinct from those 
of each number’.53 What transforms an inert structure into a system is the 
ability of the relational interplay between the elements to create within the 
system itself new elements.

If one examines the elements of the Gaian institutional system—namely 
persona, res and actio—these are not inert institutional concepts, but inter-
act in a creative way so as to produce new elements (see Chapters 6, 8). 
For example once a town or other group is permitted to bring an actio, 
say to recover an item of public property, this procedural development 
has the effect, in itself, of turning the town into a legal person (persona);54 
equally, once an actio in rem is granted in respect of the an intangible asset, 
this transforms the asset into a res.55 New forms of legal persons and new 
forms of property are thus created simply as a result of the institutional 

53 Piaget (1987: 8).
54 Cf D.50.16.16.
55 G.2.14.
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system. It is, then, this systems aspect which gives the Gaian plan its 
 epistemological force and arguably—if one supports the Watson thesis—it 
is this epistemological structure, rather than the string of words that make 
up the Institutes, that got transferred from Rome to Modern Europe via the 
Corpus Iuris Civilis.

Watson’s thesis, or at least the systems theory thesis, is not, then, a mere 
legal transplant in the sense of a bare rule being lifted from one legal system 
and grafted on to another. The epistemological status of the institutional 
plan as a system means that it can certainly be used as an axis of compari-
son but, of course, one immediately encounters a problem with respect to 
the principle of differentiation. Peter Birks used the system as an axis of 
similarity, and thus the difficulty for him was the structure of English law 
with its categories like Equity, which did not conform to the Roman sci-
ence.56 ‘Sooner or later’, he said, ‘our law of civil wrongs must decide how 
it will order itself.’57

Yet there is no reason why the system cannot be employed as a means of 
emphasising difference. For example, within the civilian institutional sys-
tem, money is regarded as a consumable item and thus is incapable of being 
the object of a vindicatio claim; 58 it can only be claimed as a debt in the law 
of obligations, and thus such a debt is just a right in personam.59 In English 
law, in contrast, the Court of Chancery recognised that money in another’s 
possession could be reclaimed on the basis of an in rem right, and such 
a tracing action is still recognised in Equity.60 Moreover the common law 
appears to recognise that a debt can act as an in rem right, giving rise to 
an in personam remedy,61 an intermixing of legal relations that would 
be unacceptable in civilian legal science. This ‘transgression’ of the civil-
ian structure could be seen as one of the distinguishing characteristics of 
English law. It certainly shares with the civil law a basic systems structure, 
but it uses this structure in much more complex ways, operating perhaps 
in a three-dimensional model rather than the civilian two-dimensional 
world. A debt can at one and the same time be founded on an in personam 
structural relation between two persons (one dimension) and on an in rem 
relation between person (creditor) and thing (debt) (another dimension). In 
other words, a structural scheme of intelligibility need not be regarded as a 
method that implies a presumption of similarity.

56 See for example Birks (1997a: 15–16). Although Birks was also critical of the ‘quasi’ 
categories employed by Justinian: see Birks (1997a: 18–19).

57 Ibid: 23. However Birks does say at the end of his chapter that his aim ‘was not to achieve 
a forced assimilation to the civilian structure’ (ibid: 35).

58 See J.2.4.2; G.3.90; D.7.5.5.1, 2.
59 D.12.1.2.1.
60 Lawson (1980: 147–60).
61 Lipkin Gorman v Karpnale Ltd [1991] 2 AC 548.
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Figure 7.4: Common Law and Legal Institutions (Non-Hierarchical Mentality)

IV. LEGAL MENTALITY

Nevertheless, these ideas of a legal transplant, transnational categories and 
legal science have been subjected to a severe critical attack from Pierre 
Legrand. Having noted what he calls the ‘convergence thesis’ pursued by 
many jurists, he goes on to argue that there ‘are serious difficulties with 
an approach which focuses on posited law in order to draw conclusions 
regarding the convergence of legal systems’. In his view, ‘neither rules nor 
concepts reveal as much about a legal system as appears to be assumed’, 
since rules, for example, ‘are largely ephemeral and inevitably contingent’ 
and as a result ‘there is relatively little in law-as-rules that has universal 
merit or that transcends jurisdictional boundaries’.62 Rules and concepts, he 
says, may provide information about what is happening at a surface level, 
‘but they indicate nothing about the deep structures of legal systems’. They 
represent only ‘the surface manifestation of legal cultures’ and as such ‘they 
limit the observer to a “thin description” and foreclose the possibility of 
the “thick description” that the analyst ought to regard as desirable’.63 The 
methodology that the comparatist should be employing, accordingly, is not 
functionalism or structuralism which tends to emphasise law-as-rules, but 
a deep hermeneutical approach, in which rules and concepts are merely the 
signifiers of a much deeper mentalité, a deep set of cognitive structures.64 

62 Legrand (1996a: 55–56). See also Legrand (2006b).
63 Legrand (1996a: 55).
64 Legrand (1999b: 28).
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The law emerges out of the cultural domain just like a piece of architecture 
or a song. So the comparatist can never ignore the social, economic and 
historical aspects of positive law.65 In short, it is ‘elsewhere than in the texts 
that one must go and find the interpretation of the texts’.66

The key element, then, for Legrand is the notion of a legal mentalité. 
This is the object of the deep hermeneutical exercise—the signified—and 
positive rules of law are signifiers of these deep ‘cognitive structures’.67 
These structures support and anchor the positive law, and it is the job of 
the comparatist to expose them. Accordingly the mere juxtaposition of two 
sets of positive rules, a juxtaposition which ignores the social, economic, 
historical and other aspects, cannot in any honesty amount to comparative 
legal studies. This cultural perspective aims ‘to make itself the instrument of 
a new global paradigm capable of registering an epistemological break with 
the old paradigm.’68 The new paradigm will have the effect of turning the 
comparatist away from the simplicities of the law as it is normally under-
stood, away from texts, rules and cases as objects in themselves. Instead, 
laws will be apprehended only within a legal tradition which itself is to be 
regarded as a cultural zone (une aire culturelle).69 Comparative law will be 
of necessity a subject founded upon interdisciplinarity, and the comparatist 
will be able to assert his or her skills only ‘through the articulation between 
the normative proposition and the legal culture’.70

Legal mentality

Normative
proposition

(rule)

Culture

Figure 7.5: Normative Proposition and Culture (Hermeneutical Perception)

65 Ibid.
66 Ibid: 21.
67 Ibid: 28.
68 Ibid: 29.
69 Ibid.
70 Ibid: 32.
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From a practical point of view this alternative paradigm will mean that 
discussion about legal transplants and transnational civil codes cannot be 
conducted in some rarefied zone of legal concepts and (or) systems theory. 
Comparison cannot be conducted simply in the library.71 Moreover, it will 
require the comparatist to think permanently in terms of a dialectic in 
which there is no progression towards some unified or higher state. There 
are only the one and the ‘other’. And thus the comparatist can never be a 
unificateur, just a multiplicateur, and those who promote the unification of 
law are the opposite of comparative lawyers. In short, the comparatist must 
reject the epistemology of scientific reductionism.72

Is a structural approach to be rejected when faced with the hermeneuti-
cal approach? The answer is ambiguous in as much as a structural view 
of law and of legal thought might be the foundation of a legal mentality. 
Thus Legrand is not arguing that one does not study the court structure or 
the institutional system as such; what is to be rejected is the idea that such 
structures can transcend a cultural mentality to become some kind of tran-
scultural science. In short, Legrand completely rejects the Birks and Watson 
epistemological assumption. Yet it also has to be recognised that there is no 
‘right’ answer here, in as much as one method can be externally validated 
so as to become the ‘true’ method. Different schemes of intelligibility pro-
duce different kinds of knowledge. Certainly crude structural comparisons 
leading to reductionist approaches are probably to be  rejected.73 But the 
comparing of structures is not in itself to be rejected, since one might well 
be pursuing a comparison of differing mentalities. The trap for the compar-
atist is to slip from comparing legal structures to a theory of transcultural 
scientific structures, something of course that systems theory has a tendency 
to encourage. In the end, therefore, the problem can be one of paradigm 
orientations (see Chapter 9). The strength of the hermeneutical method 
(or philosophy) is that it can remind one that there remains a difference 
between explanation and understanding. The comparatist’s role, accord-
ing to Legrand, is one of understanding the other, and not one of trying to 
explain different legal systems in reductionist terms.

71 Ibid: 35.
72 Besnier (1996: 102–03).
73 On which see Hackney (1997).
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What is ‘Law’ (1)?

THE SECOND FUNDAMENTAL question that goes to make up 
the subject of comparative law is one that focuses on the object of 
comparison. Comparative law is about comparing laws, but what 

is meant, in this context, by the term ‘law’? Such a question takes one, of 
course, into the field of jurisprudence (legal theory and legal philosophy), 
since this is an area of legal studies that is devoted to the very question 
about the nature of law. Yet the concerns of the comparatist are different. 
The legal theorist is searching for a universal theory of law and while such 
a search will undoubtedly reveal much that is of importance to the com-
paratist there is a fundamental danger. The comparatist must be as aware 
of difference as of similarity, and thus must treat univeralist theories with 
great scepticism. Indeed, if the comparatist does not, there is a real danger 
that a comparative exercise can result in an exercise of distortion, if not 
legal imperialism. This said, the purpose of this chapter is to look briefly 
at the relationship between the models developed by legal theorists and to 
examine their relevance to comparative law.

I. RULE MODEL

The most enduring model of ‘law’ is the one that sees legal knowledge 
as rules and (or) norms.1 Indeed for Susskind, who investigated the law 
question in relation to expert systems, it is necessary to make a fundamen-
tal epistemological assumption, namely ‘that rules do and should play a 
central role in legal science, legal knowledge representation, and in legal 
reasoning’. And, he asserted, overwhelming ‘authority for this proposition 
can be found in legal theory, and even a philosopher such as Dworkin, 
who has questioned the sufficiency of rules for legal decision-making, 
does nevertheless himself seem to presuppose a predominant place for 

1 It is sometimes said that the terms ‘rule’ and ‘norm’ are not synonymous, for the latter 
is regarded as more general in its coverage and more abstract than the former: see Pfersmann 
(2003). However they can also be regarded as synonymous, since regula and norma were 
practically indistinguishable: Robert-Wang (2003).
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them, as MacCormick has shown’.2 In other words, ‘law’ is a matter of 
propositional knowledge expressed in terms of symbols (natural language) 
themselves conforming to a system (linguistic) and thus being capable of 
treatment and manipulation, to a greater or lesser extent depending upon 
the system, by logical operations. It is this logical aspect of propositional 
knowledge that has traditionally inspired jurists since the Humanists to 
construct ever more coherent systems based on an analogy between law and 
mathematics.3 And although the mos geometricus now (probably) belongs 
to the past, the enduring legacy is the (coherent) rule model of law.

This legacy finds expression in comparative law in a number of ways. 
First, and most obvious, is the idea that what is to be compared are the 
rules in one system with those in another. At this level the tendency, at 
least among Western comparatists, is to slip towards similarity rather than 
difference, because rules and norms, once isolated from their factual and 
cultural underpinning, tend seemingly to orientate themselves in a common 
direction. Thus one recent analysis of comparative tort law has concluded 
that ‘the contrast between the principled Continental law of delict and the 
casuistic common law seems to be exaggerated’ in that ‘the two systems 
could easily be merged by simply abandoning the lush variety of intentional 
torts kept alive in England without much practical use’.4 An English tort 
lawyer might well be surprised by this assertion, given that in one tradition 
the starting point appears to be a limited number of abstract principles, 
while in the other tradition it is the alphabet together with an absence of 
any clear distinctions between public and private law and between property 
and tort obligation rights.5 Yet comparison that focuses strictly on linguistic 
propositions (rule and principles) tends towards universalisation because 
one of the main methodological approaches is that of induction. However 
complex the causes of action approach might appear, it could be argued, 
there are abstract propositions waiting to escape for those who wish to see 
them. Not surprisingly, there are a number of codification projects either 
completed or underway in Europe with respect to the law of tort (and of 
course other areas of law).6

Another legacy, so to speak, of the rule model is the functional method 
(cf Chapter 4). This method is often bound up with rules because it is pre-
mised on a distinction between legal rule on the one hand and its function on 
the other.7 As a method, the comparatist is of course being encouraged to go 
beyond the rules in order to seek out the social functions and these  functions 

2 Susskind (1987: 78–79).
3 See further Samuel (2009c).
4 Wagner (2006: 1009–10).
5 Rudden (1991–92); Samuel (1998b).
6 In particular the DCFR Book VI.
7 But cf Gordley (2012).
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certainly form part of the object of comparison. But the assumption of the 
functional method is that there are in any system clear and observable legal 
rules. In other words the functional method implies a rule model of law dis-
coverable in the other system via the social function in the home system.

The rule model legacy also finds expression in the metaphorical notion 
of legal transplants.8 Simply put, the idea of a legal transplant is a situa-
tion where a rule is lifted from one system and ‘transplanted’ into another.9 
However, although there are many examples of such transplantations, the 
movement of rules from one system to another is usually a complex process 
which may involve more than the actual rules themselves. For example Alan 
Watson, as we have seen, has long argued that what got transferred was as 
much a system as a mass of rules.10 ‘To know a legal system’, says Watson, 
‘is not just to have learned its rules but to understand how the rules are put 
together, how the system is structured, how the rules are interpreted.’11 In 
fact, for Watson, Roman law was not just systematised at the general insti-
tutional level—the Gaian system (see Chapter 6)—but also at what he calls 
a ‘block’ level. ‘Roman law’, he says, ‘as it appears in the sources, divides 
naturally into self-contained and self-referential blocks’ and transmission 
‘has often been of individual blocks, not of Roman law itself’.12 For exam-
ple the rules regarding the contract of sale or those concerning possession 
often travelled as individual blocks. Now, according to Alan Watson, the 
rules contained in these systematised blocks ‘can be discussed, argued over, 
and developed quite independently of any original setting of the rules in a 
specific historical, political, social, and economic context’.13

This thesis, again as we have seen, is not uncontroversial, and at first 
sight it does look as if Watson is talking in terms of the transfer of rules. 
However, the importance of Justinian’s Institutes, the ‘Nutshell’ that Watson 
regards with some justification as facilitating the reception of Roman law in 
Europe, is arguably not so much its rules, but the system it used to classify 
those rules. The same can be said of the individual blocks of rules, such as 
sale or possession. The object of comparison in this situation is not, then, 
the rules but the system. But of course what makes the Watson thesis even 
more controversial is his assertion ‘that law texts written in a very different 
place and very different time can be recycled so readily suggests problems 
for views that “Law reflects the intellectual, social, economic, and political 
climate of its time.”’ Thus, he asks, in what sense does Gaius’s Institutes 
reflect the society of pagan Rome and with some modifications, Christian 

  8 See generally Graziadei (2006).
  9 As Graziadei points out, the expression ‘transplant’ was adopted faute de mieux to mean 

the transfer of a written rule or set of rules from one legal system to another: (2006: 443–44).
10 Watson (1994).
11 Watson (1981: 14).
12 Ibid: 15.
13 Ibid: 19.
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Byzantium?14 Rules, according to Watson, exist in systematised blocks 
often independently of any social context.

II. REALIST MODEL

There are a number of difficulties with the rule model, perhaps the most 
pressing being the connection between legal rules and the solutions to litiga-
tion problems. The traditional connection has been the syllogism and the 
deductive method associated with it. As one civilian writer has put it:

The courts are entrusted with the duty of establishing the facts from which flow 
the legal consequences to apply having regard to the legal system in force. Once 
the facts are established, a legal syllogism is enough, whereby the rule of law 
constitutes the major premise, the established facts as envisaged by the condi-
tions of the rule the minor premise and the court decision the conclusion … This 
implies that for each situation submitted to the judge there would be a legal rule 
applicable, that there would be only one and that this rule would be devoid of any 
ambiguity … The legal system is, at the end of the day, assimilated to a deductive 
system constructed on the model of axiomatic systems existing in geometry or 
arithmetic.15

Set of facts

Legal rule applicable

Solution 

Figure 8.1: Formalist View of Law (Deductive Process)

Such a view might have been predominant in the past, but few adhere to 
this mathematical approach in law today. As Atias has observed, ‘the pas-
sage from general rule—or from a previous decision—to the solution of the 
concrete case cannot be analysed in terms of a simple deductive process of 
application; the subsuming of the specific case to a rule brings into play 
multiple circumstances, elements and variables which stop one from claim-
ing to be able to predict with certainty its result’.16

Now this ‘inter-space’ between rule and solution where interpretation comes 
into play suggests a focal point for alternative epistemologies. Interpretation 
requires interpreters, and this opens up a range of new possibilities, some of 

14 Watson (1994: 21). For a critique of Watson, see generally Nelken and Feest (2001).
15 Timsit (1986: 106–07).
16 Atias (1994: 119).
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which might be reduced to ‘realism’.17 Knowledge of law is not to be found 
in the formal rules and principles, but in the state of mind of the interpreters. 
This state of mind might be a matter of social conditioning or psychology, or 
both, but the general point to be stressed is that knowledge of law is to be 
found beyond the linguistic propositions and in, for example, social values,18 
educational and social conditioning, ideology and (or) economics. Law is 
what the officials of law do is one such thesis; law as a reflection of social 
values is another.19 Admittedly this is to push a great many different compar-
ative focal points under the one heading of ‘realism’, but the point to make 
here is that realism is a legal theory that takes one beyond the rule model. It 
opens a legal theory way to the understanding of those comparatists who see 
more to comparative legal studies than the comparing of rules. Consequently 
one key to realism is its interdisciplinary approach to law.

Legal
decision

Judge:
psychological

and ideological
orientations

Social factors:
function of rule,

policy,
consequences
of decision

Legal rule
deemed

applicable

Figure 8.2: Realist View of Law

This realist and interdisciplinary approach can be brought to bear on some 
legal concepts which might be said to be empirical rather than normative in 
their orientation. For example, the notion of an ‘interest’ is in theory simply 
a descriptive concept (an ‘is’) rather than one that expresses an ‘ought’ (for 
example a ‘duty’). It is thus useful for the comparatist, because it is one 
means of linking the world of law with the world of social and (or) economic 
fact. To what extent is a particular ‘interest’ protected in various legal sys-
tems? Other descriptive notions, used by civil and common lawyers at least, 
are ‘damage’, ‘fault’ and ‘cause’, and accordingly these can prove useful focal 

17 Although, as will be seen, there are anti-realist (idealist) possibilities as well.
18 Bell (1995a); Stein and Shand (1974).
19 See generally Twining (1985).
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points for a realist—and indeed formalist—comparison. Care, of course, 
must be taken because the comparatist can so easily impose, no doubt 
unconsciously, the meaning of say ‘interest’ or ‘damage’ in one legal system 
onto another, and thus end up with a distorted exercise. Yet what remains 
useful with respect to these empirical-orientated concepts is that they permit 
the comparatist to start out from facts, rather than rules or norms and, as we 
have mentioned, to import into the analysis an interdisciplinary approach.

III. MENTALITIES

What, then, can act as the object of comparison in the context of a realist 
model? One obvious answer is the social, cultural, economic, psychologi-
cal and (or) political environments in which the law functions. But Pierre 
Legrand, as we have already noted, is more specific: the object of com-
parison should be the legal mentalité of a legal tradition or national legal 
system. By mentality, is meant the cognitive structure that characterises 
the legal culture under investigation. ‘The aim’, he says, ‘must be to try to 
define the frame of perception and understanding of a legal community so 
as to explicate how a community thinks about the law and why it thinks 
about the law in the way it does.’ And so the comparative lawyer should 
‘focus on the cognitive structure of a given legal culture and, more specifi-
cally, on the epistemological foundations of that cognitive structure’. It is 
this epistemological foundation ‘which best epitomises … mentalité (the 
collective mental programme), or the interiorised legal culture, within a 
given legal culture’.20

Although Legrand is one of the first comparatists to emphasise formally 
the importance of legal epistemology in comparative legal studies, a range 
of other comparative lawyers and legal theorists had been laying some 
foundations for moving the object of comparison beyond the rule model. 
One such comparative lawyer is Rudolfo Sacco, who developed the notion 
of a legal formant. As he says:

In order to talk about comparison, again there must be something—something 
properly defined—to compare. If the question is ‘What is to be compared in the 
legal domain?’ the first and most simple answer would seem to be ‘legal norms 
of the different systems’. But the problem is precisely to establish what is this 
‘norm’… Where is the legal norm to be found? At the level of the written consti-
tution? At the level of the ordinary law? At the level of what the courts do? We 
are speaking as if we must find, once again, the Italian rule (in the singular) on 
this point.

20 Legrand (1996a: 60).
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This way of seeing things, he says, corresponds to the viewpoint of any law-
yer without experience or who is somewhat incompetent. This lawyer ‘will 
think that it is right that the first step in comparison consists of identifying 
the legal rule of the country in question’.21

In fact what the comparatist must do, at least when looking at the way 
legal problems are handled, is to find the right data which in turn requires 
him or her to isolate the influences to which the judge is subjected. And so 
for Sacco:

These influences can come from many sources: for example, from an abrogated 
law (Roman law in France after codification), from a law that is not yet in force, 
from an academic theory attracting much consensual approval. To know what 
is the impact of a suggestion on the judge, we must moreover know the judge: 
the judge who has received his education at university, for example, will be more 
sensitive to academic writing than a judge who has had contact with the law only 
in the courtrooms.

He added that it ‘has to be realised also that the precedent that is in open 
opposition to the letter of a statutory provision is less reliable, for at any 
moment there might be a return to the letter of the law’.22

Historical formants
Social, political and
economic formants

Judicial formants
Intellectual
formants

Rule

Figure 8.3: Legal Formant as Law (Sacco)

A similar approach has been developed by Christian Atias with respect, 
not to comparative law as such, but to the formulation of a legal epistemol-
ogy capable of taking theorists beyond the sterile rule model. As he says, 
the ‘primary, indeed exclusive, mission that jurists give themselves is the 
analysis of constitutional, legislative, administrative or case law texts; their 
ideal is fidelity to the will expressed via the “sources of law”’.23 Later he 
argues:

The adoption of the positivist paradigm has freed lawyers from asking themselves 
questions about the contents of natural law and about the connection of positivist 

21 Sacco (1991a: 33).
22 Ibid: 36. Note on this point a section in an English draft statute: (Draft) Restitution 

(Mistakes of Law) Bill s 3 (Law Com No 227).
23 Atias (1985: 36).
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law with natural law. The same paradigm which stresses the process of subsuming 
the concrete case to the rule has been able to contribute to dissuading lawyers 
from utilising the lessons of sociology or those of anthropology.24

The important point here of course is that comparative law has the capac-
ity to make its own contribution to legal theory—notably in respect of 
legal epistemology—and in doing this might possibly provide a means 
of bringing realist legal theory and comparative law into a much closer 
alignment. This would be healthy in as much as the legal science orienta-
tion that has attached itself to the rule model can in many ways act as an 
obstacle to meaningful comparison because of its universalising tenden-
cies (see Chapter 3). The comparatist, in other words, by the nature of 
her enterprise in isolating an object for comparison, is in a better posi-
tion to ask what is meant by legal knowledge in the context of different 
cultures.

IV. CONCEPTS

Yet even if one has a good understanding of the social and cultural context, 
one of the great difficulties with legal theory has been the linking of the rule 
model with social values and social fact, and this perhaps is the reason why 
there has been a sharp divide between what might be termed rational and 
realist approaches. Yet one traditional way of linking rules and facts has 
been through the use of concepts, of which there are broadly two classes.

First there are, as we have mentioned, descriptive concepts whose roots 
are more in the social rather than the legal world, and perhaps the leading 
concept here is the notion of an ‘interest’.25 Law is a matter of regulating 
conflicting social interests. This concept has a history going back to Roman 
law, and it is of particular value to lawyers since it can act as a bridge 
between the descriptive and the normative. That is to say an ‘interest’ can 
act as a descriptive focal point for a rule or set of rules.26 Secondly there 
are the normative concepts of ‘right’ (droit subjectif) and ‘duty’ (devoir, 
obligatio) whose foundation is in the rational world of norms rather than 
the realist world of social fact. According to these conceptual models har-
monisation of the law of obligations will be a matter either of formulating 
common interests to be protected (for example the consumer interest) or of 
fashioning an abstract structure of rights and duties, in turn, perhaps, using 
interests as the descriptive basis for such normative concepts (for example 
a code of European constitutional rights).

24 Ibid: 164.
25 Ost (1990); Samuel (2004d).
26 See further Samuel (2004d).
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One particular concept model needs further development. Many of the 
concepts used by modern lawyers have come directly or indirectly (through 
the Post-Glossators and Humanists) from Roman law.27 This is true of 
the term ‘right’ (le droit subjectif) which was fashioned, during the second 
life of Roman law (post-eleventh century) out of the notions of ius and 
dominium; a ‘right’ (ius) became a means by which one could express a 
normative entitlement to a ‘thing’ (res)—construed ever more widely—as if 
it was something ‘owned’ (dominium).28 Indeed, even although the Romans 
did not think in terms of rights as a political and epistemological concept 
as such, the Roman model of law based on persona, res and actio was indi-
vidualistic in nature. It was the individual who was the paradigm owner, 
contractor and actor. This individualistic model was given even greater 
expression after the so-called nominalist revolution associated (possibly 
wrongly) with the fourteenth-century philosopher William of Ockham.29 
Only individual entities were real and all group (generic) terms (men, for-
ests and so on) were mere names (nomina) giving expression to abstract 
ideas that existed uniquely in the mind. Thus for law to have any theo-
retical basis in social reality, it must be attached to, and viewed from, the 
individual human; only the individual could be the ultimate source of law.30 
The language of law becomes the language of property: all rights—social, 
obligational, and constitutional—are there to be vindicated by a claimant.

This nominalist view of law remains powerful at the theoretical level. 
Rights theorists such as Ronald Dworkin (1931–2013) and others are 
extremely influential, and one reason for the strength of such theories is 
that the notion of a ‘right’ acts as a bridge between law and philosophy. 
Rights can become a vehicle for injecting, for example, ideas about behav-
iour and morality into the law of obligations. Notions such as promise and 
fault straddle the worlds of law and philosophy, and thus act as knowledge 
models through which contractual and extra-contractual liability is under-
stood, and this liability is projected back onto victims through the idea 
of the violation of a right. If one recalls the Hohfeld system (Chapter 6), 
the defendant is under a duty to carry out his promises and not to be, say, 
negligent in his activities, and if he is in breach of one of these duties any 
damage resulting to another will be regarded as an infraction of this other’s 
right. Duty and right become conceptual correlatives.31

However the danger of taking rights (or duties) as the object of com-
parison is, once again, that such concepts can amount to imperialism if 
imposed as a grille de lecture on a culture which may not traditionally 

27 See generally Jones (1940).
28 See generally Villey (2006); cf Tierney (1997).
29 Cf Teirney (1997).
30 Carbasse (1998: 281–90).
31 Hohfeld (1919).
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have thought in terms of ‘rights’ and (or) individualism. Take the following 
example. One English tort specialist has asserted that although the ancient 
Greeks ‘literally didn’t have a name for “rights”, all of us at all times and 
places have them’.32 No doubt such a statement is a good piece of rhetori-
cal flourish for an academic lawyer advocating a rights theory of tort, but 
it has to be asked whether such an assertion would be acceptable coming 
from a comparative lawyer. Is this not a form of academic colonialism with 
regard to the past? Indeed one might ask whether imposing a rights thesis 
on the common law would be a helpful way for a civil lawyer to understand 
the English mentality. Might such an approach present a distorted image of 
the cases? For in ‘the pragmatic way in which English law has developed, 
a man’s legal rights are in fact those which are protected by a cause of 
action’ and it ‘is not in accordance, as I understand it, with the principles of 
English law to analyse rights as being something separate from the remedy 
given to the individual.’33 

Rights, duties and interests are not of course the only concepts capable 
of acting as objects of comparison. More specific, domain area, concepts 
such as causa and consideration in contract, the reasonable man and the 
bon père de famille in delictual (tort) liability and proportionality and 
reasonableness in administrative law are, or could be, taken as focal 
points by the comparatist. Yet what can be attractive about rights, duties 
and interests is that they seem to transgress the frontiers not just of sub-
ject areas, but of national systems of law. They are a tempting universal 
language, so to speak.34 This, perhaps, is where legal theory (or philoso-
phy) and comparative law need to part company. If for example the right 
and duty structure is used in itself as a means of analysis of the ‘other’, 
or foreign, law the result might be that one is injecting into this other a 
political and social model that is not actually there. Rights, as we have 
seen, can so easily be vehicles for a political philosophy. This is not to 
condemn the language of for example universal human rights; but it is 
to sound the warning that those who advocate such universal rights are 
not engaged in a comparative law exercise. They are not comparing but 
universalising.

32 Stevens (2009: 164).
33 Kingdom of Spain v Christie, Manson and Woods Ltd [1986] 1 WLR 1120, 1129 (Sir 

Nicolas Browne-Wilkinson).
34 See eg Stevens (2009).
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Figure 8.4 Law as Rights

V. SYSTEMS

No doubt rights and duties need not be regarded as things in themselves. They 
could equally be seen as relations between the individual elements—persons 
and things—that go to make up society. As a French comparatist has argued, 
comparison ‘cannot restrict itself to the listing of similarities and differences 
between isolated objects: it can facilitate the understanding of a system only 
if it also attaches itself to the relations between objects; indeed a system 
comprehends not only its “element” objects but also the relations between 
these objects’.35 As we have already seen, the author illustrates this point by 
reference to playing cards: if one such card is to be usefully compared with 
another, this can only be at the level of relations between the cards, and not 
with respect to the cards as objects in themselves.36

The nominalist debate is also of importance when one puts the emphasis 
on the relations between elements (see Chapter 10). Is knowledge a mat-
ter of understanding a phenomenon in its (ever more detailed) individual 
parts, or of appreciating the functions of a phenomenon only as a whole? 
Since Descartes (or perhaps Ockham), the dominant paradigm has been 
that of the individual parts: knowledge is a matter of reducing a phenom-
enon to its ever more detailed components. In the field of law, one result of 

35 Izorche (2001a: 304).
36 Ibid: 295–98.
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the Cartesian approach has been the increasing specialisation within law. 
Knowledge of law consists of the detailed knowledge of certain individual 
areas of law, a single jurist being incapable of mastering all the rules of a 
given legal system. However an important epistemological revolution is now 
taking place with the developing sophistication of systems theory which, 
in its latest form, is offering an alternative to the nominalist- universalist 
dichotomy. Knowledge is neither exclusively the whole nor exclusively the 
individual parts. The object of knowledge is the linking as a system (or 
more accurately a mass of systems and subsystems) of the parts (the ele-
ments) with the whole (relations between elements). Knowledge of law is 
thus a question of appreciating the functioning and interrelating of a mass 
of systems and the way the system itself produces knowledge.37

What actually is meant by a system? Here one needs to bring together 
both method and substance, since the idea of a system is, as we have seen, 
founded in part on the scheme of intelligibility of structuralism (Chapter 6). 
It is both a grille de lecture and a sort of object in itself. Thus, according to 
two Belgian jurists:

The notion of system … appears to imply the existence of specific relations 
between … elements and not their simple juxtaposition; it supposes, in other 
words, the existence of an ordered or organized totality: that is, the existence of 
bonds of interdependence, interaction, and solidarity among the system’s compo-
nents. Thus, at this level the central idea is that of order or organization.38

And they continue:

Finally, the notion of system appears to imply a certain unity, and not merely a 
play of interactions among different elements. This unity of a system involves 
both a negative aspect of differentiation from the exterior and a positive aspect 
of identity, which makes it possible to determine both the elements that belong 
and those that do not belong to the system. This unity, sometimes presented in 
the form of a cohesion, is based in particular on one or more principles govern-
ing the relations among the various constitutive elements and determining the 
system’s structure.39

As they emphasise, the ‘essential idea to add here is therefore that of 
structure’.40

The question of course is whether this ‘structure’ has a real ontological 
existence or is simply a scheme of intelligibility. Is it a method by which one 
perceives law (intellectus) or is it a legal object (res) in itself? Alan Watson, 
as we have seen, appears to suggest that it does have its own ‘existence’ and 
this is what permitted Roman law to transcend cultural contexts resulting 

37 Timsit (2003).
38 Van de Kerchove and Ost (1994: 5–6).
39 Ibid: 6.
40 Ibid.
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in its successful transplantation into later, and often very different, societies. 
Pierre Legrand takes a very different view; there is nothing that transcends 
culture, since everything is a product of culture including the notion of a 
system. Extra culturam nihil datur.41 There is no right or wrong answer as 
such with regard to these radically opposed views since, in the end, it is a 
matter of paradigm orientation (Chapter 10). Is one functioning within the 
nature, or the cultural paradigm? There is no compromise. For the cultural 
paradigm would find it difficult to see the world in the way that Gunther 
Teubner suggests; that is, to see the system as a model in which ‘“legal real-
ity” is to be understood in a strictly system-relative way as the construction 
of an internal model of the external world’.42 Consequently culture and 
systems-theory are probably incompatible in that, for Legrand, the moment 
one starts to construct the ‘system’ as the object of comparison one is no 
longer comparing laws.43 One is, at best, just comparing ‘systems’.

Law as self-
referencing

system

Politics as
system

Economics
as system

Social
customs as

system

Morality
as system

Figure 8.5: Law as Autopoetic System

VI. OBJECT OF COMPARISON: RÉSUMÉ

What is one comparing, then, when one is comparing law? It should be evi-
dent that this is by no means a straightforward question, in that a response 
that one is comparing ‘rules’ or ‘concepts’ raises as many questions as it 
answers. Moreover, despite the assumption that the comparison and the 

41 Legrand (2009a: 84).
42 Teubner (1993: 70).
43 Legrand (2009a: 89).



134 What is ‘Law’ (1)?

law question can be analysed independently, the intellectual reality is that 
the two questions are intimately related. Schemes of intelligibility such as 
structuralism go far in constructing the very object that they are ‘reading’. 
This can be just as true of the hermeneutical scheme; if one is approach-
ing law through the deep (cultural) hermeneutical approach advocated by 
Legrand, the scheme itself is one that dictates that legal texts are simply the 
manifestations of a culture. Thus the erection of frontiers between ‘law’ and 
‘culture’ by definition become incomprehensible if genuine understanding 
of the other is to be achieved. Any universalisation of law results in the 
destruction of the object of comparison.44 Yet even if one does not subscribe 
to the Legrand deep hermeneutical approach, a jurist like Rodolfo Sacco 
indicates that merely taking legal texts or rules as the object of comparison 
is meaningless. For there is always the question of what is the rule.

For example Gunther Teubner has shown how a rule such as the one 
on good faith expressed in transnational contract codes like the Principles 
of European Contract Law and, now, the proposed European Sales Law 
Regulation, has completely different meanings within different national 
systems.45 Simply comparing the text of article 2 of the European Sales 
Law with, say, the text of article 1134 of the Code civil would thus be a 
largely empty exercise. Both texts are, of course, law and they are concrete 
manifestations of law. Yet they would surely not constitute in themselves 
an adequate object for the serious comparatist. Of course one can study 
the words of a text. If the European Sales Law becomes a Regulation, no 
doubt English lawyers will study with great care article 38 which states 
that a ‘reply which gives a definite assent to an offer is an acceptance even 
if it states or implies additional or different contract terms, provided that 
these do not materially alter the terms of the offer’. One of the professional 
activities of any Western lawyer is to study with care the language of a 
legislative, or proposed, legislative text. And English lawyers might well 
feel that article 38 would contradict their own English law understand-
ing of the rule of acceptance. Yet a serious comparatist would have to go 
beyond the rules and the case law, and ask questions about commercial 
practice. In actual commercial practice in England, are there not hundreds 
of situations every day where commercial organisations or even individu-
als enter into transactions which, if they were to be examined closely by 
lawyers, would probably turn out to be void contracts for lack of matching 
offers and acceptances? A comparatist who simply operated at the level of 
the regulation text and the existing English case law would be, in Sacco’s 
words, incompetent.

44 Ibid.
45 Teubner (1998).
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What is ‘Law’ (2)?

RULES, CONCEPTS AND systems do not exhaust the list of possible 
objects of comparison. Indeed, we have already mentioned how 
realism opens up a range of other possibilities, one of which is the 

figure of the judge. Given the central role of this legal actor it is obvious 
that the judge could form the object of a comparative exercise. Some of the 
American Realists even defined law in terms of what officials do, and this 
led to an emphasis on the training and mindset of the judiciary. Yet it is not 
only Realists who have looked to the judge for their ideas about the nature 
of law. Idealists have equally fashioned theories about judges and reason-
ing. Another possible focal point for comparison concerns the facts of cases. 
Do different legal systems, or legal cultures, ‘see’ facts in the same way? It 
is the purpose of this second chapter on ‘law’ as the object of comparison 
to investigate these further possibilities.

I. POSITIVISM AND CAUSALITY

In the previous chapter the idea of law as an autopoetic system was inves-
tigated as a possible object of comparison. Are systems actual objects 
(ontological ‘realities’), or are they merely a structural scheme of intelligibil-
ity? Even if systems thinking (or theory) is only a scheme of intelligibility, 
the nature and structure of the system can be shaped by its combination 
with other schemes of intelligibility. For example a simple system might 
be founded on nothing more than a binary opposition, say a traffic light 
consisting of red for stop and green for go. A more complex system might 
be one that is combined with a hermeneutical scheme. Between film-mak-
ers and cinema audience there is an unspoken system of understanding, 
whereby certain signs in whatever film are taken to represent certain psy-
chological states. Stormy nights or certain types of clothes (even the colour 
of the landscape) are often signs informing the viewer of the mental state 
or attitude of the character on the screen.1

1 Durgnat (1967: 33).
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In the field of law one of the most important legal theories founded on 
the notion of a system (structuralism) has, as we saw in a previous chapter, 
been fashioned by Hans Kelsen.2 This system gains its normative force from 
its combination with a causal scheme of intelligibility. In order to determine 
if a particular rule or norm is a legal norm it has been proposed by Hans 
Kelsen that it depends upon whether the norm has been validated by a 
higher legal norm; in turn this higher norm must itself be validated by an 
even higher norm thus giving rise to a ‘causal’ chain that regresses all the 
way back to a fundamental norm.3 Cause, here, is not of course factual, 
but one can still talk in terms of a causal analysis in that one is asking the 
following question. Why is this rule or norm a valid legal norm? It is valid 
because it is dependent upon the higher norm.

Again, of course, this scheme can apply only if knowledge of law is 
regarded as knowledge of norms or rules and that these norms themselves 
are divisible into independent phenomena (norm A dependent upon norm 
B itself dependent upon norm C and so on). And perhaps one of the most 
difficult aspects of this causal hierarchy is the location of the ultimate cause 
in the ‘basic norm’ or Grundnorm. This is what guarantees the indepen-
dence of law as a system and protects it from causation in the real and in 
the ethical world.4 Kelsen ‘assumes the existence, at the summit of every 
legal system, of a rule providing that the final legislative organ, in the form 
which it takes from time to time, is to have the power of determining the 
process by which all other rules are to come to birth’.5 Thus the basic norm, 
observe Van de Kerchove and Ost, ‘guarantees both the norm’s membership 
in a system and its validity within that system’.6

The difficulty of course is that the whole causal pyramid is founded upon 
what appears to be a metaphysical creation—indeed a kind of secular idea of 
God.7 Herbert Hart (1907–92) tried to avoid this difficulty by moving from 
the normative to the empirical and to replace norms and the Grundnorm with 
rules and what he called the ‘rule of recognition’.8 In other words his causal 
event was rooted in social fact (what people do). This ‘rule of recognition is 
not a valid rule of the system, because there is no higher rule from which it can 
derive its authority: we have to say, simply, that the rule inheres in the prac-
tices of officials’.9 But, as Nicola Lacey goes on to point out, ‘this fundamental 
difference should not disguise the structural similarity between Herbert’s and 

2 The literature on Kelsen is of course enormous and he usually warrants a chapter or more 
in any textbook on jurisprudence. From a systems point of view, see Van de Kerchove and Ost 
(1994: 12–16). From a history of legal thought point of view, see Jones (1940: 222–34).

3 Kelsen (1967).
4 Jones (1940: 226).
5 Ibid: 226–27.
6 Van de Kerchove and Ost (1994: 14).
7 Timsit (2003: 1464).
8 See Hart (1961).
9 Lacey (2004: 250).
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Kelsen’s theories’. However Hart’s structure was different from Kelsen’s, in 
that he saw the system as consisting of two kinds of rules, namely primary 
and secondary. Under primary rules, ‘humans are required to do or abstain 
from certain actions’, while secondary rules ‘are in a sense parasitic upon 
or secondary to the first; for they provide that human beings may by doing 
or saying certain things introduce new rules of the primary type, extinguish or 
modify old ones, or in various ways determine their incidence or control their 
operations’.10 Hart, then, distinguished rules of, for example, criminal law 
(primary) from the rules concerning, say, the making of a will (secondary).

Nevertheless both positivists were in effect trying ‘to specify the limits of 
law’ in a ‘causal’ or dependence sense, ‘rather than to pretend that there is 
a legal or constitutional solution to every problem’.11 Positivism, in other 
words, is to an extent a theory that sees law in terms of rules or norms 
governed by schemes of intelligibility that are, in emphasising dependence 
within the system all the way back to a valid source, both structural and 
(essentially) causal.

RULE OF
RECOGNITION

LEGAL RULES
(PRIMARY)

VALIDATION
AS LAW

LEGAL RULES
(SECONDARY)

Figure 9.1: Positivism as Hierarchical System (Hart)

II. SYSTEM AND INTERPRETATION

However, one important element to be found in Hart’s view of law is that 
he recognises that the judge has in the last resort a certain interpretative 
discretion.12 The ‘rule of recognition’ in other words is more a matter of 

10 Hart (1961: 81).
11 Ibid.
12 Hart (1961: 124–54).
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realism, and thus does not have the same metaphysical causal (in terms of 
dependency) force as the Grundnorm. This raises an interesting question 
about a view of law that combines three schemes of intelligibility, namely 
the structural (law as system), causal (event which triggers a legal decision) 
and hermeneutical (interpretation of rule). How might the comparatist 
characterise such a notion of law?

One possibility is not to take the sciences as one’s model, but to turn to 
literature. Ronald Dworkin (1931–2013) has asserted that lawyers would 
do well to study literary and art criticism, because the relationship between 
artist and critic is one that itself has generated much debate in these dis-
ciplines. Law, in contrast, has been enfeebled by the absence of theories 
‘that challenge the flat distinction between description and evaluation’.13 
What is valuable about the art critic is this. He ‘creates as he interprets; 
for though he is bound by the fact of the work, defined in the more formal 
and academic parts of his theory of art, his more practical artistic sense 
is engaged by his responsibility to decide which way of seeing or reading 
or understanding that work shows it as better art’.14 Dworkin goes on to 
underpin this interpretation model by the use of a striking analogy at the 
level of method. He says that one ‘can find an even more fruitful com-
parison between literature and law … by constructing an artificial genre of 
literature that we might call the chain novel’. And he continues:

In this enterprise a group of novelists writes a novel seriatim; each novelist in the 
chain interprets the chapters he has been given in order to write a new chapter, 
which is then added to what the next novelist receives, and so on. Each has the 
job of writing his chapter so as to make the novel being constructed the best it 
can be, and the complexity of this task models the complexity of deciding a hard 
case under law.15

Dworkin chooses this analogy in order to illustrate how each novelist in 
the chain, save the first, is involved in the dual responsibilities of interpret-
ing and creating. Each must read all the chapters that have been written 
by those lower down the line in order to discover what has been created; 
what, for example, the characters are like and what themes have been 
developed. In addition there is, as we have already mentioned, the integrity 
of the office. Translated into literary terms this means that the novelists are 
charged with the duty of taking their responsibilities seriously.16 They must, 
as far as is possible, create a unified novel. ‘Deciding hard cases at law’, says 
Dworkin, ‘is rather like this strange literary exercise’.17

13 Dworkin (1985: 148).
14 Ibid: 158.
15 Dworkin (1986: 229).
16 Dworkin (1985: 159).
17 Ibid: 159.
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This is a striking analogy and represents, for the comparatist, an  interesting 
theory of what law is. It is a thesis by a common law jurist that stands in 
opposition to the traditional Kelsen model. Dworkin himself asserts that 
law, as a discipline, is nothing more or less than interpretation.18 Law 
and hermeneutics are thus one and the same. This philosopher has, then, 
shifted—or at least seemingly shifted—the emphasis off the rule model and 
onto the judge. According to this model the act of interpretation—that is to 
say the hermeneutical scheme—is more than just a method; it is at the very 
heart of the definition of law. In taking as the object of his theory the judge, 
Dworkin both incorporates a particular schematic method into legal knowl-
edge itself, and elevates it to the level of theory so that hermeneutics becomes 
the means by which law is defined. Like the film-maker, the lawmaker is the 
communicator of ‘something deeper than the surface of life’, in the case of 
law the surface being a legislative text or the report of a case.

However Dworkin’s theory also involves the construction of a system. In 
addition to the thesis that law is in essence an interpretative (hermeneutical) 
exercise, he has also argued that judges do not have discretion in hard cases; 
there is always a right answer to every problem.19 He admits that this is an 
idealist position and thus creates a mythical judge, Hercules, to illustrate 
how the search for the right answer ought to be conducted. Hercules, he 
says, ‘must construct a scheme of abstract and concrete principles that pro-
vides a coherent justification for all common law precedents and, so far as 
these are to be justified on principle, constitutional and statutory  provisions 
as well’.20

Legal rules Legal principles

Moral
principles

Constitutional
principles

JUDGE

Figure 9.2: Interpretation as Law (Dworkin)

Is this system, in the end, any different from Kelsen’s? The answer is surely 
that it is, to the extent that it incorporates hermeneutics. But it goes further. 
The Dworkin judge can be seen as an ‘actor’; and so just as the focal point 
in literature is the author the focal point in law is the judge. Both disciplines 
can be considered as the work of individuals, as the work of ‘actors’. In one 

18 Dworkin (1986: 87 et seq).
19 Dworkin (1977: 81–130).
20 Ibid: 116–17.
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way this emphasis on the legal actor brings Dworkin close to those Realists 
who asserted that law is what the officials of law—the ‘actors’—do.21 
However while the Realists combined this actional scheme with function-
alism, Dworkin, in contrast, specifically rejects this approach; the judicial 
task is to determine rights not policy.22 Dworkin, in other words, combines 
not just the structural and causal scheme with the hermeneutical; he even 
adds an element of the actional and the dialectical schemes. Law is about 
individual judges making decisions about individual rights; and they do 
this in part by opposing one legal argument with another with the object of 
determining which emerges as the best and thus the right argument.23 What 
he rejects, of course, is the functional scheme.

Argument B
(wrong answer)

Argument A
(right answer)

Narrow 
interpretation of 

rule

Interpretation 
conforms to moral 

principle

Interpretation fits
words of rule

Interpretation 
conforms to legal

principle
No appeal to

principle

Figure 9.3: Right Answer (Dworkin)

Yet before concluding that Dworkin’s ‘literary’ theory stands in  opposition 
to the civilian view that law is a normative science, the comparatist should 
note that there is a strand to Dworkin’s thinking that places it squarely 
within the civilian historical culture. His distinction between policy and 
principles, and the use of the latter to found his rights thesis, places him 
within a tradition that goes back to the Roman law collection of de regu-
lae iuris.24 These were maxims of law collected together in the last title of 

21 Llewellyn (1951: 12).
22 Dworkin (1977: 82–90).
23 Dworkin (1995).
24 Stein and Shand (1974: 101).
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Justinian’s Digest.25 In the later civil law these maxims were elevated, in 
particular by the French jurist Jean Domat (1625–96), into axioms inhabit-
ing a space that was not just legal but also moral in the Christian sense of 
the term. What was important for Domat was that these maxims would 
serve as the foundation from which the solution to any problem could be 
inferred through deduction.26 Dworkin does not go this far since he claims 
that he ‘has not devised an algorithm for the courtroom’. Unlike, perhaps, 
the constructions of some civilians, Dworkin’s constructed system is ‘not 
like a computer programme that would supply a verdict everyone would 
accept once the facts of the case and the text of all past statutes and judicial 
decisions were put at the computer’s disposal’.27 It is a system designed for 
a hermeneutical, rather than a causal, scheme of intelligibility. However 
Dworkin, like Domat, can be described as a ‘natural lawyer’ in that he sees 
the principles that inform law existing in a space higher than the rules of 
positive law.

Positive legal
rule (positivism)

Moral principles
(natural law)

Social, economic
and political
factors (realism)

Figure 9.4: Law as Object: Overview of Theories

III. MONISM, DUALISM AND PLURALISM

In fact this idea of a ‘law of nature’ is of itself important in the understanding 
of the term ‘law’. The expression natural law (ius naturale) comes from the 
Roman texts where Ulpian distinguished between the ius civile, ius gentium 
and the ius naturale.28 In Roman times the category of ius naturale, if Ulpian 

25 D.50.17.
26 Stein (1966: 176–78); Renoux-Zagamé (2007).
27 Dworkin (1986: 412).
28 D.1.1.1.
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is right, simply expressed the idea that there is order in nature—animals 
 conforming to ‘laws’29—and thus it follows that human laws (ius civile) 
should equally follow this order. In other words, natural law gave expression 
to the realities of the world.30 In the seventeenth and eighteenth centuries 
natural law had been somewhat refined, and was considered to be a body of 
axiomatic principles that transcended national laws; positive law (ius civile, 
ius proprium) was of course supposed to be in harmony with this transcen-
dental order. In the Middle Ages the source of natural law had been God, 
but from the seventeenth century onwards, the source was located in human 
reason (which of course had been provided by God). It was this human rea-
son aspect that was to permit the civilian jurists increasingly to see the law 
of nature as being about rationality and thus logical coherence, although 
equally the category could act as a source of moral principles and equity.31 
Consequently the category acquired a mathematical (mos geometricus) orien-
tation that was to find expression in codification. However, as Jones points 
out, the ‘fundamental assumption on which the idea of a law of Nature rested 
was that there was a dualism in the realm of law’.32 And it was this idea of 
dualism that was ultimately to undermine the whole rationale of a law of 
nature. For the notion that a rule must conform both to the requirements 
of state constitutional processes and to some idealised transcendental regime 
was considered, in the nineteenth century, to be unsound as a theory. ‘A rule 
either is or is not law’, writes Jones; ‘it cannot at the same time be both.’33 
Thus arose positivism which envisaged law as a monistic structure; law was 
to be theorised as a ‘consistent harmonious whole’ whose rules are the only 
ones that can bear the name ‘law’.34

Nevertheless a theorist like Dworkin, particularly with his distinction 
between rules and principles, seems to be easing thinking back towards a 
dualistic structure, although this is masked by the emphasis on the judge, 
rather than on the objective existence system of rules. It is the judge—the 
interpreter—who must construct the legal reasoning model through a 
hermeneutical dialogue with existing legal texts and where necessary with 
moral and political principle. Yet the Dworkin thesis is not the only one 
that is moving thinking away from monism. Comparative lawyers them-
selves are part of a movement that is pushing thinking once again towards 
dualistic ideas. Thus the harmonisation movement within the European 
Union is refurbishing the old dualistic notion—one that preceded the natu-
ral law movement of the seventeenth century—of a ius commune in relation 

29 D.1.1.1.3.
30 Jones (1940: 99).
31 Ibid: 106–07.
32 Ibid: 205.
33 Ibid: 206.
34 Ibid: 205.
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to the iura propria of the national systems.35 And indeed the very existence 
of EU law as an independent system among the member states helps foster 
the idea that a country might just be subject to more than one set of laws.

Indeed comparatists with a more global vision are going further. ‘The 
new jurisprudence of difference’, writes Roger Cotterrell, ‘emphasizes the 
significance of different understandings of law among law’s various profes-
sional interpretive communities in so far as these are linked to different 
social constituencies’. And this ‘prioritizing of difference in comparative 
law is potentially allied with this jurisprudence of difference in legal theory 
in so far as both of these aim to highlight the diversity of the social—that 
is, the social environment in which law exists and from which it receives its 
meaning and moral force’.36 This legal pluralism is radically opposed to the 
monistic and positivistic philosophy: it sees law as consisting of a diversity 
of official and unofficial regimes which negotiate their coexistence within 
a single social environment.37 As Cotterrell points out, this view of law is 
of importance to comparatists in that the object of comparative law—the 
‘law’—may not be a matter of some single mentality and culture.38 There 
may be a variety of legal cultures within a single state and indeed over 
and above the national systems.39 This, of course, has implications for 
Legrand’s thesis, which stresses a rather monistic view of legal cultures.40 It 
has implications, equally, for the Watson view that law is a matter of (pri-
marily Romanised) professional technique largely divorced from the social, 
economic and political environment.41

In terms of a structural scheme of intelligibility perhaps only complex 
systems theory could cope with these competing understandings of law.42 
But this is no doubt to miss the point. As Annelise Riles notes, comparative 
lawyers probably need to rethink what comparison itself entails. Instead, 
then, of comparing for example French law with English law (or more micro 
comparisons within these two systems), one should be comparing legal 
orders attached to, say, different economic sectors.43 Indeed even within the 
state legal processes the growing emphasis on alternative dispute resolution 
(ADR) will surely encourage a new comparative outlook.44 The main point 
that she stresses, however, is that comparatists must question the whole 
scope of what is meant by ‘law’. Yet, as she equally recognises, this might 

35 See eg Zimmermann (2006: 547). More generally, see Hartkamp et al (2004).
36 Cotterrell (2006: 727) (emphasis in the original).
37 Ibid: 728.
38 Ibid.
39 This is a point also asserted by John Bell with respect to French law: Bell (2001).
40 Cotterrell (2006: 730).
41 Ibid.
42 Teubner (1993).
43 Riles (2006: 794).
44 See eg Roberts and Palmer (2005).
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actually push methodology back towards a functionalist approach.45 How 
one views ‘law’ cannot, therefore, be disassociated from the scheme of intel-
ligibility that one brings into play.

Ius naturale
(order in nature)

Ius gentium
(human reason)

Ius civile
(positive law)

Figure 9.5: Roman Pluralism (D.1.1.1)

Internal legal
cultural
regimes

State legal
cultural
regimes

Transnational
legal cultural
regimes

Figure 9.6: Modern Pluralism

IV. SYSTEM AND LANGUAGE

If one returns to the notion of a system, one of the great systems is, of course, 
language itself. And if law primarily, even exclusively, manifests itself only 
through language, it is evident that language can form the primary object of 
comparison. In other words, language is an important object of comparison 
in itself not just at an academic level but at a practical level as well, for the 
translation of laws from one language to another is a major world activity 
and is usually regarded as one of the functions of a comparative lawyer.

45 Ibid: 794–95.
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In focusing just on language one does not, however, escape the 
 methodological and epistemological problems that have been highlighted in 
this and previous chapters. In comparing and translating words and strings 
of words, is one indulging in a scientific pursuit in which the translation of 
a word or concept is a matter of logical reasoning? Or is one undertaking 
a hermeneutical exercise in which the translator must go beyond the signi-
fier (word) in order to discover its mentalité and psychological significance 
in each culture? In other words, is translation a kind of ‘Kelsen’ exercise, 
that is, one founded on a structural and causal model, or is it more of a 
‘Dworkinian’ pursuit, employing hermeneutics in the place of causality? As 
has been seen, between these poles there are many kinds of schematic com-
binations that can be brought into play. Is a word to be defined in terms of 
its function, or through a kind of dialectical comparison with other words? 
A ‘lake’ is not a lake if it is a ‘pond’. In one English case46 the courts had 
to decide in the context of an insurance policy if the word ‘road’ included a 
‘car park’; a functionalist approach might give one result, while a dialecti-
cal scheme another.47 How might a hermeneutical approach have solved 
the matter?

Now with regard to translation a frequent temptation among comparat-
ists, as Vigour observes, lies in the hope of a dictionary of lexical equiva-
lents.48 However this is a vain hope, once one appreciates that legal words 
belong not just to the system of language in which they are expressed, but 
also to the system of legal thought which is being given expression in the 
language. There does not actually exist, as Vigour goes on to point, out 
equivalence between family benefits, Kindergeld and allocations familiales, 
any more than between childminders, Tagesmutter and assistantes mater-
nelles. For these categories remain incomprehensible and thus impossible 
to compare if they are separated from the system in which they operate.49 
Louise Rayer, an experienced legal translator, makes a similar point. 
‘Without comparing legal systems’, she says, ‘we would have no idea of the 
conceptual differences between systems and could not assess the usefulness 
of foreign terms as translations’ because ‘comparison involves the structure 
and organization of a particular legal area’. Or, as she succinctly puts it, one 
cannot learn about foreign law by studying its legal vocabulary.50

46 Cutter v Eagle Star Insurance [1998] 4 All ER 417.
47 Twining and Miers (2010: 256–57).
48 Vigour (2005: 141).
49 Ibid.
50 Rayer (1993: 5).
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Legal expression in foreign
system

Scheme of intelligibility:
structural (system),
functional, causal

(dictionary), hermeneutic
(cultural)...?

Legal expression in home
system

Figure 9.7: Law as Language

There is also the cultural and psychological dimension.51 Legrand has 
argued how difficult it is for a French lawyer effectively to translate the 
expression ‘home’ employed in an English Court of Appeal case.52 Yet the 
psychological and cultural force behind this word is, arguably, a key factor 
leading to the decision in the case.53 If one was translating the principal 
judgment into another language, what word would one use for ‘home’? The 
problem is often no different with words or concepts that seem at first sight 

51 See further Glanert (2006).
52 Legrand (2009a: 7 fn 1). And see Glanert (2006: 1243–44). This argument has not 

remained unchallenged however: one might argue that the French expression comme chez soi 
conveys the same meaning. But Vigour indicates that two expressions like ‘home’ and ‘comme 
chez soi’ belong to two quite different systems: Vigour (2005: 141).

53 Attia v British Gas Plc [1988] QB 304.
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easily translatable. For example the French word contrat seems matched by 
the English word ‘contract’. Yet is a ‘contract’ formed by estoppel—that is 
a situation where a defendant is estopped in equity from denying that there 
is a contract with the claimant54—truly a ‘contract’ in the French sense of 
the term contrat? Moreover, how does one translate (if at all) ‘equity’ in this 
context? Certainly not by the word equité.55 ‘Each legal language’, writes 
Simone Glanert, ‘while being part of a legal culture, is rooted in current 
language’ and ‘each language structure interacts with a particular cultural, 
historical and social reality to such an extent that there does not exist two 
languages sufficiently similar to express in an identical manner a given 
idea’.56 Focusing on words and dictionaries is not comparative law.

V. LAW AND FACT

Another object of comparison is the institutional system (see Chapter 6). 
Instead of focusing on rules, one can focus on the system of relations between 
persons, things and actions—the system established by the Romans—and 
use this as a means of furnishing an ‘ontological’ structure capable of acting 
as a reference point for comparison.57 The great advantage of this approach 
is that the system developed around the three institutions of persona, res 
and actio operates at one and the same time within the world of law and 
of social fact. In short the institutional system systematises not only the law 
but equally the facts. Persons and things, in particular, are elements that 
interest both lawyers and sociologists, and thus they provide the bridges 
over which one can move from the world of social reality to the world of 
law, and vice versa. Certainly this overarching system is not sufficient in 
itself and contains within it a mass of subsystems focusing on empirical 
concepts such as interest, fault, damage, promise, agreement and so on. 
Yet the institutional system provides an epistemological and an ontological 
basis for understanding law in all its aspects, most particularly in the way 
that it ‘constructs’ factual situations in relation to a set of legal rules.58

Now of course there are great dangers in using this model as the object 
of comparison, not the least of which is the possibility of legal, or episte-
mological, imperialism. However this danger can hopefully be avoided if 
the comparatist accepts that the system seemingly created by Gaius might, 
in other traditions or national laws, be transgressed, distorted or simply 
ignored. The great strength of the model is that it starts out not from rules 

54 See eg Entores Ltd v Miles Far East Corporation [1955] 2 QB 327: 333.
55 Legrand and Samuel (2008: 18–20).
56 Glanert (2006: 1237–38).
57 Bell (2001: 77).
58 See generally Samuel (2003).
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as such, but from the physical realities of people, things and machinery for 
settling disputes. As two of these realities are to be found in all other cul-
tural traditions, and it is likely that some kind of dispute settling mechanism 
will also often be identified, the comparatist has relatively neutral elements 
with which she can begin to construct legal mentalities.

Take for example the common law tradition. This tradition does not as 
such conform to the institutional system as developed by the civilians (see 
Chapter 7). Thus it does not always rigidly distinguish property relations 
from obligation relations, money from other moveable property, public 
from private law, status from ownership, ownership from possession (at the 
level of remedies at least), tangible from intangible property, and so on and 
so forth. Yet it is these ‘transgressions’ that help the comparatist understand 
the fundamental differences between civil and common law mentalities. In 
addition, starting out from questions about how ‘persons’ and ‘things’ (and 
dispute control mechanisms) are conceptualised in a foreign legal system 
permits the comparatist to start from the real and work towards the formal, 
rather than vice versa.

One might note that such starting points can reveal not just how a legal 
system conceptualises the ‘person’, but how it can do it at one and the same 
time in quite different ways, depending on the area of law in question. As 
Atias has somewhat cynically observed, the ‘major paradigm on which legal 
science rests is certainly a conception of man; but it is very complex and, 
perhaps, paradoxical’, in that much ‘of contemporary doctrine assumes, for 
example, that every individual christened consumer is poorly armed to resist 
the numerous temptations and incitements, reinforced by the most effective 
means of advertising, to buy’. This he goes on to say justifies a system of 
consumer protection law. Yet this ‘same individual is, in contrast, said to be 
capable of taking in hand his or her marriage destiny’.59 There is, in other 
words, not a single conception of the human individual within one legal 
system, but several, and much the same might be said, by way of analogy, of 
things. A debt might be a form of property for some purposes in English law 
but not for other purposes.60 The institutional system—people and things 
and the relations between them—is not just a system that lies ‘behind’ or 
‘beneath’ the rules and concepts; it is, at least in one form or another, embed-
ded in every aspect of legal thinking. It is one key to the mentality structure.

VI. VIRTUAL FACTS

The institutional system is, then, a model through which social facts can be 
organised as an object. But objects of science are always abstract objects 

59 Atias (1985: 164–65).
60 See eg Beswick v Beswick [1966] Ch 538, CA, [1968] AC 58.
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which are more or less indirectly connected to empirical phenomena. 
Science is about the construction of schemes and models and empirical real-
ity is understood not so much by imposing the model onto this reality but 
by schematising an empirical phenomenon and inserting it into a system of 
concepts where it gains its scientific and referential sense.61 The emphasis 
is therefore on systems of concepts and advances in scientific knowledge 
often depend upon the invention new concepts, or at least the extension of 
existing ones.

The French epistemologist Gilles-Gaston Granger has developed out of 
this modellisation the notion of virtual facts. By this, he means that science 
does not take as its object actual facts, but facts which have been schema-
tised, that is to say, completely determined within a system or network of 
concepts.62 These virtual facts are different from actual facts because they 
are idealised; that is to say that their connection with actual reality is not 
complete because they are deliberately ‘simplified’ by the process of sche-
matisation itself. Thus the object of science cannot ever retain the full rich-
ness of the empirical object as conceived directly by the mind.

Granger gives as an example the theory that objects of different weights 
nevertheless fall at the same speed. This, he says, is true only at the level 
of virtual facts, since the theory leaves out of account the factual reality of 
say wind speed and air resistance. In terms of method, this is not to sug-
gest that actual facts have no role; they might, for example, be relevant in 
the falsification of a theory. Yet even here, in the realm of falsification, the 
science is not as such responding to actual facts; it is a question of how 
accurate are the concepts in relation to what they are trying to represent.63 
Actual facts are being modelled once again, but this time by a theory of 
verification. Weak concepts that cannot be proved or falsified are not true 
scientific concepts, but the falsification process is one that is achieved only 
through a modified model.

At a very general level one might refer to article 1384 of the Code civil 
which states that a person ‘is liable not only for the damage that one causes 
by one’s own act, but also for that which is caused … by things which one 
has in one’s keeping’. The factual structure in this proposition is centred on 
‘damage’, ‘cause’, ‘thing’ and ‘keeping’ (sous sa garde) and while these are 
seemingly descriptive terms—that is to say, they describe aspects of social 
reality—they are equally abstracted from particular circumstances so as to 
transcend any single set of actual facts. For example, this text was drafted 
at the end of the eighteenth century, evidently well before the advent of 
motor vehicles; but in the early twentieth century the article was held to 

61 Granger (1995: 110–15).
62 Ibid: 49.
63 Ibid: 80.
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apply to damage arising out of traffic accidents.64 No doubt an argument 
could have been advanced that the article should have no relevance to 
motor vehicles, since the legislature could not possibly have envisaged this 
particular ‘thing’. Yet the comparatist knows that one key to the success 
of the great codes is that they have been flexible enough to be adapted to 
changing conditions. Indeed one of the drafters of the Code civil actually 
wrote that the long-term success of a code depended on its being able to 
escape from what might be called the tyranny of detailed fact.65

Thus when viewed from the position of descriptive terms within the legal 
propositions which make up a code—terms such as ‘person’, ‘thing’, ‘fault’, 
‘damage’ and so on—it is possible to see such factual realities as ‘virtual’, in 
the sense that they are factual models which transcend actual factual reali-
ty.66 Some kinds of damage may not amount to ‘damage’, while some types 
of things may not amount to a ‘thing’.67 Indeed, commercial law is now 
dependent upon what might be termed the ‘virtual’ person (or la personne 
morale, as the French jurists would express it), whereas slavery in Roman 
law was founded upon the non-actuality of the real person. In Roman law 
a slave was of course a ‘thing’, and it was the décalage between this ‘virtual’ 
fact and the ‘actual’ reality itself that went far in stimulating new develop-
ments within the law. For example, principles dealing with the assessment 
of damages with regard to a slave gradually got transposed to the assess-
ment of damages with respect to injuries caused to free persons.68

Actual facts: eg car accident: every detail of cars
involved (colour etc); every detail of persons involved
(clothes etc); every detail of contextual circumstances
(eg weather, time of day, location etc etc)

Institutional model: person, thing, fault, control,
damage

Virtual facts: car-persons-fault/control-damage

Figure 9.8: Law and Fact

64 Jand’heur cass.civ. 13.2.1930; DP.1930.1.57.
65 Portalis (1799).
66 However one must not forget Blanché’s observation that even the concrete is just the 

abstract rendered familiar through usage: Blanché (1973a: 54; Blanché (1983: 83. There is 
then a certain artificiality in distinguishing between actual and virtual facts. Are not all facts 
‘virtual’?

67 For some interesting English cases, see Lazenby Garages Ltd v Wright [1976] 1 WLR 
459; Ex p Island Records [1978] Ch 122; Re Campbell (A Bankrupt) [1997] Ch 14.

68 Lawson (1950: 21–22).
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VII. COMPARISON AND LAW: REFLECTIONS

It should be evident that any attempt to make a clear distinction between 
‘comparison’ and ‘law’ is impossible. Does one for example locate the 
notion of a system (systems theory) in the intellectus (methods of compari-
son) or the res (object: law), or indeed between the two? Nevertheless in 
trying to isolate the object (law) from the methodology (comparison), it is 
possible to see that simply assuming that law is a set of rules is untenable 
for the comparatist. Thus to translate ‘what is law?’ as ‘Quelle est la règle 
de droit?’ is to impose a French view of what law is on a common law 
view. It is a form of juridical imperialism. Anyone undertaking comparative 
research must, therefore, think seriously and sensitively about the notion 
of ‘law’ in the other (foreign) system. What does the notion embrace? Such 
sensitivity is vital when one is attempting to understand a system beyond 
the Western conception of law.

Yet even between the two European traditions it would be misleading, to 
say the least, to assume that the common law has the same vision of ‘law’ as 
the civilian. Certainly before the sixteenth century the English common law 
could not be reduced to a set of rules or norms. As a leading legal historian 
points out, the ‘role of the late-medieval judges could be characterized as 
having as much in common with that of sports referees as with the proac-
tive role of the modern English judiciary’.69 And so, just as ‘there is still 
no great body of referee-jurisprudence for chess enthusiasts’70 so nobody 
‘looked to litigation [before the sixteenth century] as a means of creating 
of refining legal doctrine’.71 Questions of substantive law ‘were largely left 
to the good sense of juries whose decisions were final and inscrutable’.72 
These observations about the early common law should serve as a warning 
to comparatists. Law in England and on the Continent did not have quite 
the same meaning.

69 Baker (2003: 49).
70 Ibid.
71 Ibid: 50.
72 Ibid: 48.
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Paradigm Orientations

UNDERSTANDING SCHEMES OF intelligibility (see Chapter 5) is 
not sufficient to give a comparatist a full comprehension of compara-
tive methodology. The comparatist needs also to have an understand-

ing of the importance of the paradigm contexts in which the various schemes 
of intelligibility function. For example structuralism tends to emphasise a 
holistic view of law and society—the emphasis being put on law as a whole 
structure—while an actional scheme tends to emphasise methodological 
individualism, that is to say it puts the emphasis on the individual agent or 
actor. Thus the comparative lawyer must have an understanding of the differ-
ence between a holistic paradigm and an individualistic paradigm. The same 
is true for the causal scheme and the hermeneutical scheme. The first tends to 
be associated with the natural sciences (nature paradigm), while the latter is 
the tool of the social sciences (culture paradigm). Accordingly one difference 
between Watson and Legrand is that Watson is suggesting that the institu-
tional system transcends society (nature paradigm), while Legrand asserts 
that everything is culturally determined and that there is no aspect of law 
that is somehow divorced from cultures to exist ‘out there’ in nature (so to 
speak). Legrand, in other words, works entirely within a cultural paradigm.

Another important paradigm dichotomy is the one between enquiry and 
authority. The first considers that true knowledge is a matter of rational 
enquiry with regard to empirical reality using scientific methods (observation, 
induction, hypothesis and falsification), while the second considers that knowl-
edge is a matter of authority (authoritative texts like the Bible, legislative texts 
and the assertions of authoritative figures like judges or indeed the authority of 
strict scientific ‘coherence’ often justified by the need for legal ‘certainty’). One 
fundamental question that arises out of this last dichotomy is whether com-
parison in law can be conducted from within the authority paradigm. Does the 
comparatist not have to escape from the authority of his or her legal texts in 
order to pursue knowledge that is of use to other social scientists?

I. INTRODUCTORY REMARKS

The idea of virtual facts, discussed in the previous chapter, is of fundamen-
tal epistemological importance. But there is a problem, in that the construc-
tion of actual social facts is bedevilled by the difficulty of isolating objective 



 Holism versus Individualism 153

phenomena that can be used to validate the methodological models from 
the science itself. In other words, the schemes of intelligibility run the risk 
of merging virtual and actual fact in such a way that it becomes impossible 
to think in terms of an analogy between the two. This is dangerous, because 
facts can become contaminated by the scheme itself, with the result that 
one can slip from epistemology towards ideology. Take for example the 
causes of crime. A causal scheme combined with a structural and, perhaps, 
a hermeneutical scheme might tend towards locating this cause in social 
conditioning and social labelling. Where there is society there is crime. An 
actional scheme, in contrast, might put the emphasis on the individual; 
crime is the result of individual decision and free will, that is to say indi-
vidual behaviour.

Yet another danger is that one can overlook the assumptions operating 
at a higher level than the schemes of intelligibility. Having recourse to one 
methodological scheme rather than to another can result in a different 
conception of the actor (virtual fact), and thus of the individual in society 
(actual fact).1 A structural or a functional view of a society will suggest 
more easily that society itself is a social reality, whereas a causal or an 
actional scheme will, as has just been noted, emphasise only the individual 
as existing (‘there is no such thing as society’). A hermeneutical approach, 
unlike a dialectical approach, can suggest relativism, because all signifiers 
are deemed of equal importance.2 If films or novels are mirrors (signifiers) 
of deeper mentalities (signified) within the society which produces them, 
why distinguish between films or books in terms of quality?

It might, therefore, be valuable to describe these different conceptions 
as ‘paradigms’.3 At the level of definition, ‘paradigm’ simply means ‘a 
particular view of the world’ which comes to govern research activity and 
thinking.4 At a more substantive level it is employed to give expression to 
a number of fundamental dichotomies. 

II. HOLISM VERSUS INDIVIDUALISM

The first paradigm dichotomy is that between holism and individualism.5 
The debate focuses on the distinction between a whole and its parts and 
it has its roots in ‘the nominalist revolution’ of the late Middle Ages, pro-
voked by the ontological debate about the real existence of things. Were 
expressions such as ‘society’, ‘town’ and ‘forest’ verbal entities only, just 

1 See Berthelot (1990: 100).
2 Delas and Milly (2005: 234).
3 The term was developed by Thomas Kuhn, see Kuhn (1970).
4 Pheby (1988: 37). See also Berthelot (2001c: 457).
5 See generally Valade (2001: 357 et seq).
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names (nomina) referring to entities that had no physical existence in the 
real world? According to the nominalist philosophers, what existed were 
individual people and individual trees, not collectives. As a result of this 
thinking ‘the individualist paradigm began to take shape in the epistemo-
logical, then in the “sociological” and ethical, fields, in opposing the realist 
and holistic philosophy of Saint Thomas Aquinas’.6 In turn, philosophical 
method changed, the origins of such new thinking often being attributed to 
the late medieval philosopher William of Ockham (1285–1347). Ockham 
is regarded as having taken a ‘razor’ to the multiplication of these entities: 
pluralitas non est ponenda sine neccesitate.7 A way had to be cut through 
the mere names and signs in order to arrive at the true ontological founda-
tions of society.8 In truth, the dichotomy between a whole and its parts is 
much older and, as Yan Thomas reminds us, has its roots in the Roman 
law texts.9

Today, the dichotomy between a holistic and an atomistic approach to 
facts remains fundamental in social science. According to Raymond Boudon, 
it has given rise to a method which has guided sociologists towards not just 
a means of criticising existing theories, but also a way of elaborating new 
ones.10 He has asserted that a strictly causal analysis can often explain a 
certain phenomenon only descriptively. An example given by Boudon is the 
statistical correlation between academic achievement and social origin. It is 
known that middle class children are more likely to go to university than 
working class children, but this causal correlation does not scientifically 
give any insights into the relationship between the two facts; it can only 
assert ‘if A, then B’. What is needed therefore is an individualistic paradigm 
to explain the situation in terms of the choices and preferences made by the 
actors.11 For ‘the explanation of the macro by the micro is preferable to 
that of the macro by the macro’.12 In focusing on the individual actor, one 
is not necessarily asserting that all individuals are isolated one from another 
and that there is no social collective. There is certainly an interrelation-
ship between the individuals within an institutional framework. But this 
collective is not a cause, just a restraint. Here one is slipping from episte-
mology towards ideology—exemplified in Margaret Thatcher’s (in)famous 

  6 Laurent (1993: 23).
  7 ‘A plurality should not be posed without necessity’: William of Ockham, Quodlibet V, 

Quaestio 5. This later became entia non sunt multiplicanda praeter necessitatem (entities should 
not be multiplied more than necessary), but this expression is not to be found in any of 
Ockham’s surviving writings and is seemingly a more modern expression, the exact origin of 
which is difficult to determine.

  8 Jeauneau (1975: 117–18).
  9 Thomas (2005: 55). See in particular D.5.1.76.
10 Boudon and Fillieule (2002: 5).
11 Ibid: 42–53.
12 Laurent (1994: 37) quoting Jon Elster.
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sentiment, ‘there is no such thing as society’13—and this is what makes 
methodological individualism controversial Yet the paradigm dichotomy is 
fundamental to social science because, as Desjeux notes, social reality can-
not be reduced to one scheme or paradigm. When the ‘level of observation 
changes, the social reality changes and thus the equation changes’.14

One of the main schemes of intelligibility associated with the individu-
alist paradigm is the actional scheme. Perhaps the most obvious actional 
construction in law is the ‘reasonable man’ in common law thinking and 
the bon père de famille in French law, of whom there are various sub-
manifestations, such as the ‘reasonable businessman’15 or the ‘reasonable 
bystander’.16 They are hypothetical ‘individuals’ constructed by the court 
in order to test a proposition or make sense of fact. The importance of the 
actional scheme is particularly well illustrated in the area of causation. Here 
one immediately thinks of the causal scheme when analysing a set of facts 
to determine whether or not a defendant is to be liable for damage. Indeed, 
in the English law on remoteness of damage, the emphasis was once on the 
causal relationship between wrongful act and subsequent damage, using a 
scheme of intelligibility which focused just on the causal link between one 
phenomenon (A) and another (B).17 However, in 1961 the Privy Council 
changed the test. A wrongdoer would only be liable for damage that was 
reasonably foreseeable from the position of the defendant.18 In other words, 
the Privy Council introduced a scheme which put the emphasis on the actor, 
on what was in the actor’s mind. The importance of the methodological 
change can be seen in the change in practical consequences. On the level 
of an individual case, a wrongdoer might no longer be liable for damage 
directly caused if that damage is deemed unforeseeable.19

On a much broader level, the use of the actional scheme might be said 
to have profound results, in that it produces an undue emphasis on the 
actor, so activities such as driving are never seen for what they are, namely 
a communitarian activity which produces a statistically predictable number 
of accident victims every year. It should come as no surprise, therefore, that 
the ‘reasonable man’ has been described as having in law a role analogous 
to that of the homo œconomicus in economics.20 He is the rational starting 
point for thinking about law. Thus this paradigm dichotomy is important 
for the comparatist because it can explain certain differences between 
legal approaches to social problems. In France for example the problem 

13 ‘Aids, Education and the Year 2000’, Woman’s Own (3 October 1987), 8.
14 Desjeux (2004: 116).
15 Darbishire v Warran [1963] 1 WLR 1067.
16 Samuel (2003: 204).
17 Re Polemis [1921] 3 KB 560.
18 The Wagon Mound (No 1) [1961] AC 388.
19 See eg Tremain v Pike [1969] 3 All ER 1303.
20 Herbert (1935: 1, 2–3).
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of motor vehicle accidents is seen in holistic terms; the deaths and injuries 
are regarded as arising from a societal activity.21 In the United Kingdom, in 
contrast, motor vehicle accidents are seen in individualist terms. They are 
caused by individual acts of negligence.22

Individual thing:
plank, brick etc

Thing consisting of
a coalesence of
other things: eg,
ship, house

Thing consisting of
a loose assocation
of other things: eg
flock of sheep

Figure 10.1: Whole and its Parts (after D.41.3.30 And D.5.1.76)

III. ORDER VERSUS DISORDER

A second paradigm dichotomy is that between order and disorder, or order 
and chaos. It too is subject to the level of intelligibility noted by Desjeux. 
Therefore the question as to whether the object under investigation displays 
properties of stability, regularity and harmony, or is of uncertainty, discor-
dance and unforeseeability,23 often depends upon the level of observation. 
As has been mentioned, a car accident can display both qualities, depending 
upon the level of operation. One knows how many are likely to die on the 
road in any given year (statistical order), but the actual individuals who 
will be affected cannot be predicted (factual disorder). Are traffic accidents, 
therefore, a matter of order or of disorder?

One conclusion is to say that reality is disorder, while science is order, 
and that the role of science is to make sense out of this chaos.24 A scientific 
theory, or at least model, should both explain and predict, and it does this 
through the construction of a model whose system of relations can be used 
or manipulated to produce knowledge. The problem is that in the social 

21 Loi du 5 juillet 1985.
22 Mansfield v Weetabix Ltd [1998] 1 WLR 1263.
23 Berthelot (1990: 162).
24 The idea of chaos has perhaps largely given way to the notion of complexity.
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sciences, prediction in anything more than the most general terms is often 
impossible. Is this because social facts are inherently chaotic, or because 
social scientists have not as yet developed a sufficiently sophisticated math-
ematical model? It is difficult to envisage the mathematical modelling of 
social values or historical events,25 but game theory would suggest that if 
mathematics is to have a role, it will need to develop its own original mod-
els. To this extent the ‘disorder’ of the social sciences presents something of 
a challenge.26 In other words, the order and disorder are not given states; as 
with the schemes of intelligibility, everything depends upon the relationship 
between the intellectus and the res. Thus one way of approaching the order 
and disorder dichotomy is to abandon attempts to simplify fact and to 
embrace complexity through the use of complex systems theory.27 In short, 
one is propelled by this paradigm conflict towards a scheme of intelligibility 
such as structuralism.28

Indeed structuralism is inherent in the idea of system theory itself.29 The 
notion of a system, according to Michel van de Kerchove and François Ost, 
involves, as we have suggested in earlier chapters, at least three general 
features. These are the uniting of a set of elements; the existence of specific 
relations between these elements which creates an ordered or organised 
totality; and a unity or interaction between these elements and relations.30 
What gives the system its identity, as the authors stress, is structure.31 This 
structural approach may at first sight appear to be a means of reducing 
complexity to a single system of elements or relations; that is to say, to a 
simplified ‘order’. However modern social science systems theory is more 
sophisticated, in that it regards disorder as being as much a part of the sys-
tems structure as order. Thus the system is not regarded as ‘reality’ itself. It 
is ‘constructed knowledge’ in which the knowledge emerges from the model 
(system) and not from the complex empirical phenomenon forming the 
object of the analysis, for this phenomenon is too complex.32

In terms of the dichotomy between order and chaos, what is important 
about systems theory as a ‘method’ is that it permits a coming and going 
between a whole (system) and its parts (individual elements).33 The structure 
or system embraces at one and the same time the order of the totality—a 
game of football for example systemised as a totality—and the chaotic 
interactions of all the individual elements within this totality, the multiple 

25 But cf Turchin (2005).
26 Granger (1995: 97).
27 Durand (2004: 44–47).
28 Ibid: 44.
29 Ibid: 32.
30 Van de Kerchove and Ost (1994: 5–6).
31 Ibid: 6.
32 See Morin (2005).
33 Van de Kerchove and Ost (1994: 6).
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and unforeseeable actions of each individual football player.34 Structuralism 
is, then, a scheme of intelligibility in that it is a methodological approach, 
capable of course of embracing a range of different types of structures from 
the most simple to the most complex. But systems theory is a paradigm in the 
way that its starting point is the dichotomy—dialectic?—between order and 
disorder. And as a paradigm, it tends to privilege certain reasoning methods—
for example analogy (modellisation) over scientific reductionism35—and 
certain schemes of intelligibility such as structuralism and dialectics over, 
say, hermeneutics and causality. The whole aim of systems theory is not to 
destroy the complexity of the phenomenon to be understood by reducing it to 
a simple structure: the structure (system, or network of interrelating systems) 
itself must be complex.36

Is this paradigm dichotomy of importance in itself to the comparatist? 
Perhaps it can be used to reflect differences of attitude at the macro level 
of comparison. Lord Macmillan once suggested that it is not the role of 
the House of Lords to rationalise the law of England.37 What he seemed to 
be suggesting was that facts are so chaotic that the whole idea of trying to 
set up a logical reasoning model should be regarded with great suspicion. 
Whether this submission is correct or not, there is little doubt that common 
law judges are much more prepared to abandon syllogistic reasoning, and 
even consistent interpretation of the same statutory words, than are civil-
ian jurists.38 This may well be due to a difference of paradigm. Most com-
mon lawyers (notably judges and other practitioners) do not subscribe to a 
rationally ordered world, at least where facts are concerned. Civilians (and 
some common law academics), tend to think more in terms of a science of 
law that will make as much sense of fact as Darwin’s taxonomy makes of 
the natural world.39

Location of order Mind (intellectus)

Reality? Mind?

Fact

Fact

Fact

Order
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Figure 10.2: Situating Order

34 Lugan (1993: 88–89).
35 Ibid: 111.
36 Ibid: 86. See also Morin (2005).
37 Read v J Lyons & Co [1947] AC 156, 175.
38 Legrand and Samuel (2005).
39 On this point see Samuel (2000, 2004b).
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IV. NATURE VERSUS CULTURE

A third paradigm dichotomy is that between nature and culture. In the 
naturalist paradigm, social phenomena are considered to be a continuity of 
natural phenomena, and accordingly should be subjected to the same mech-
anisms. The schemes of intelligibility which tend to be associated with this 
paradigm are the causal and functional approaches, although structuralism 
(systems theory, for example) may equally have a role.40 Thus, drawing on 
scientific thinking, sociologists in the nineteenth century tended to think in 
terms of natural or general ‘laws’ that applied to all societies anywhere in 
the world. One result of this paradigm was a Darwinian theory of evolu-
tion that became the basis of an influential school of sociology: society was 
a matter of evolution from savages (simple) to scientists (complex), such 
evolution being dependent upon a form of ‘social Darwinism’ whereby the 
strong ought not to help the weak.41

In the cultural paradigm, social phenomena are regarded as being a 
matter of cultural norms and values, formed within particular groups or 
societies which, through the mediation of socialisation, enculturation or 
inculcation, define the sense of the behaviour patterns or social practices.42 
A hermeneutical scheme is central here, because the social scientist work-
ing within this paradigm sees these patterns and practices as signifiers, or 
manifestations, of a deeper cultural phenomenon, and tries to understand 
them in terms of what they signify. Structural and actional schemes may 
well also be used to help understand the mentalité of the actors making up 
the group or the society. Indeed, it may be that a scheme of intelligibility 
beyond the six mentioned by Berthelot is necessary here, one that puts the 
emphasis on the importance of objects, for they may well have immense 
cultural relevance vis-à-vis the actors in society.43

This notion of ‘mentality’ (see Chapter 8) is one of the most important 
concepts to emerge from the culture paradigm, in that it provides not just a 
focal point for explaining and interpreting cultures but also a counterpoint 
to the naturalist paradigm. A mentality has been defined as constituting a 
‘spiritual state (état d’esprit), a way of seeing things that is associated 
automatically with the habits observed in behaviour’.44 It carries within 
it a ‘vision of the world and generates attitudes (that is to say ways of 
being towards something) in the face of the elements of the environment’ 
which express themselves ‘through acts of behaviour’.45 In other words, it 

40 Berthelot (2001c: 498).
41 Delas and Milly (2005: 43–44).
42 Berthelot (2001b: 247).
43 There is not enough space to develop this thesis here. See Samuel (2011a).
44 Mucchielli (1985: 16).
45 Ibid: 17.



160 Paradigm Orientations

is ‘a  collection of psychological predispositions linked to a kind of system 
of beliefs themselves constituting a vision of the world giving a sense to 
things’.46 In terms of a methodological paradigm, it is, according to Gaston 
Bouthoul, a way of viewing society as essentially a group of persons with 
an analogous mentality.47

A mentality approach, then, does not just orientate but demands a 
hermeneutical scheme of intelligibility in that the researcher is starting from 
the ‘surface of things’—a signifier—such as acts of behaviour, customs, 
written texts, artistic objects and performances and so on. What acts as the 
signified is the mentality or mentalities within the group. This is not to say 
that each mentality is completely trapped within a group or subgroup, but 
the appropriate reasoning method is not induction, for this suggests a uni-
versality that contradicts the very notion of a mentality and its formation 
within a culture. The concept of globalisation is, accordingly, not an idea 
that emerges from this cultural paradigm. What is said to emerge, instead, 
is glocalisation.48 That is to say, that all attempts at universalisation, even 
if they remain singular at the level of form, tend, in the end, to descend, at 
least to a certain extent, into fragmentation (that is to say into the local).

Perhaps a more appropriate way of reasoning is by analogy: certain men-
tality traits in one culture may be analogous to those in another. The danger 
of course is the temptation to move from analogy to induction, and thus 
towards a globalisation that is improperly grounded. On the other hand the 
cultural-mentality paradigm is anti-individualist, in that the idea of an actor 
existing isolated in terms of formation from the group is a contradiction in 
terms.49 Thus one possible thesis for a limited internationalisation, if not 
globalisation, is to assert the idea of say a ‘European culture’. Now within 
the group, as Mucchielli observes, there may be sub-mentalities formed 
within subgroups, with the result that conflict within a culture might itself 
be a social mentality.50 Might one talk, then, of a culture of science whose 
‘vision of the world’ is universalist and naturalist? In other words, is the 
whole paradigm debate simply one of conflicting mentalities—this conflict 
itself being a social mentality—or do paradigms, as an epistemological con-
cept, transcend cultures? 

When applied to legal studies the paradigm conflict is most striking in two 
contexts. The first is historical, where the actual term ‘nature’ once had an 
important implication. The phenomenon of law, as we have seen (Chapter 9), 
used to be regarded as an extension of nature,51 and it was thought that 

46 Ibid: 18.
47 Bouthoul (1952: 31).
48 Legrand (2009a: 89).
49 Delas and Milly (2005: 237).
50 Mucchielli (1985: 121).
51 D.1.1.1.3.
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there was a ius naturale which (in early thinking) took its inspiration from 
the behaviour of animals in general, or (in much later thinking), repre-
sented a set of eternal principles which transcended national systems. This 
viewpoint is largely discredited, and the word is not used in this sense.52 
Yet the idea that there exists a transnational scientia iuris (science of law), 
ius commune (common law) and (or) lex mercatoria (law merchant) has 
by no means disappeared.53 Indeed, even positivist legal philosophy (law 
as rules or norms emanating from a single source) can be invoked under 
the title of legal science to assert that, since all legal systems can be reduced 
to a set of linguistic propositions, harmonisation or unification of law is a 
relatively simple process. It is just a matter of bringing these propositions 
into line.54 The same kind of paradigm can be applied to legal categories 
and to the structure and organisation of legal systems. Thus Peter Birks, 
as has been mentioned in an earlier chapter, has asserted that Gaius had 
provided all lawyers not just with a ‘map’ but also with their ‘software’.55 
Here of course Birks is simply echoing an older view ‘that some concepts 
and principles found in Roman law are so fundamental as to be of universal 
application and to form in a very real sense part of the nature of things.’56

This more modern vision of a natural (scientific) legal knowledge takes 
one to the second context, namely comparative legal studies. The struc-
tural idea asserted by Birks has been developed, in some ways in a more 
sophisticated manner, by Alan Watson. As we have seen, he argues that 
one fundamental importance of Roman law influence has been the way it 
has shaped modern civilian systems in terms of their systematisation and 
legal attitudes.57 This meant that the rules, concepts and institutions could 
be discussed and debated ‘quite independently of any original setting … in 
a specific historical, political, social, and economic context’.58 The conse-
quence was that Roman law has been at the basis of the ius commune, the 
ius naturale and the scientia iuris.59 So the legal phenomenon in Europe, at 
one level at least, is independent of any particular culture. 

The paradigm which underpins the idea that laws can be transplanted 
from one society to another can, then, be put under the heading of ‘nature’. 
Law itself is regarded, at one level (say as a set of norms, a science or, fol-
lowing Watson, as a structure or system), as being independent from any 
particular society. The importance of this paradigm in comparative legal 
thinking must never be underestimated, for it implies that any national 

52 For an overview see Jones (1940: 98–138, 206).
53 See eg Berger (2004).
54 See eg Mincke (1992).
55 Birks (2000b: xliv-xlv).
56 Jones (1940: 65) (emphasis added).
57 Watson (1981: 15).
58 Ibid: 19.
59 See generally Stein (1999). Note also Stein (1980: 123).
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legal system as a class is, to a greater or lesser extent, embedded within 
a higher class (scientific reductionism). This higher class—which might 
attract any number of different labels such as ius commune, ius naturale, 
scientia iuris, legal family, legal tradition or even legal theory—may have 
as its describer a range of ideas.60 More importantly, from a practical and 
political angle, such a higher category, concept or structure can play a vital 
role in underpinning the expansion of a legal system or set of legal systems 
(family, tradition) from the local to the more universal. The works of many 
of the great European jurists from the sixteenth century onwards were not 
just descriptive of the law; they often had as their objective the unification 
of disparate customary laws and, indeed, such works were to be the founda-
tion for codification, itself one of the cementing bonds that turned a mass 
of different regions into a national state.61

This tendency has by no means evaporated. As one of the editors to a col-
lection of essays first published in 1994, entitled Towards a European Civil 
Code, remarks: a ‘common language—Latin—and a common heritage—
Roman law—did of course exist in Europe’ and although ‘the present situ-
ation bears little resemblance to pre-XIXth century Europe, and therefore 
a “return” to that period is highly unlikely, the present interest in a new 
European civil law is still a fascinating challenge’.62 Another contributor 
to the same collection talks of a common European legal culture centred 
on legal scholarship and legal practice, and founded upon the tradition of 
Roman law in Europe. He argues that, with the decline of legal positivism, 
Europe is moving towards a new ius commune which will be ‘built around 
shared values and generally recognised legal methods as well as common 
principles and guiding maxims, and it will have to be shaped by judges, 
legislators, and professors, acting in cooperation with each other’.63 Roman 
law, he concludes, thus remains indispensable to modern Europe. Yet 
another contributor talks, instead, of a new lex mercatoria based on a ‘new 
pragmatism’ in legal thinking. This pragmatism has ‘redirected the views 
of scholars, practitioners and policy makers from the theoretical basis of 
the new lex mercatoria to the content of its constituent rules and principles 
and to the way in which this content may be “codified”’.64 Globalisation, 
it seems, ‘has fostered the transnationalisation of commercial law’65 and, 
pragmatically, such law has become as natural as market forces.

60 See Glenn (2006). And see also Mattei (1997).
61 See generally Bellomo (1995: 83–85).
62 Hondius (2004: 5).
63 Zimmermann (2004: 41).
64 Berger (2004: 43).
65 Ibid: 44.
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Figure 10.3: Legal Science: Cultural or Transcultural?

V. COMPARATIVE LAW AND THE CULTURAL PARADIGM

These ideas of legal transplants, transnational categories and European 
civil codes have been subjected to a severe critical attack from the posi-
tion of the cultural paradigm. Pierre Legrand, having noted what he calls 
the ‘convergence thesis’ pursued by many jurists in works like Towards 
a European Civil Code, goes on to argue, as noted in a previous chapter 
(chapter 7), that there are serious difficulties with regard to a convergence 
thesis that focuses just on posited law. The rule model of law—that is to say 
law-as-rules—is merely a signifier which can provide information only at a 
surface level and thus will result in a thin description.66  What the compar-
atist should be seeking is a thick description which requires a deep herme-
neutical approach in order to discover the cognitive structures which make 
up the deeper mentalité. A functional or a structural approach will not 
provide such a ‘thick description’. The comparative lawyer who relies upon 
a functional approach may well end up confirming the law-as-rules model 
in that in asking what is the function of a rule or concept one is implying 
that there is a clear separation between the two. There is the rule (or con-
cept) and there is the function. A structural or systems scheme is no better. 
According to Legrand, law emerges out of culture just like any work of 
music or art which means that the comparatist can never ignore the social, 
economic and historical aspects of positive law.67  As he says, it is “else-
where than in the texts that one must go and find the  interpretation of the 

66 Legrand (1996), at 55–56. See also Legrand (2006a).
67 Ibid.
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texts”.68  It follows from this paradigm orientation that the idea that there 
is a structure or system of rules or concepts that transcends  jurisdictional 
boundaries is but a myth; there is nothing out there so to speak.

From a practical point of view, the cultural paradigm asserts that the 
attempt to fashion a transnational civil code or to indulge in legal transplan-
tation cannot be conducted at the rarefied level of conceptual legal struc-
tures and (or) systems theory. Comparative law, as we have noted, cannot 
for Legrand be just a library exercise.69  The comparatist cannot think in 
terms of some kind of progression towards a unified higher state; she has to 
think in terms of a dialectic in which there are only the one and the ‘other’. 
In addition the cultural paradigm has as one of its basic methodological 
approaches a presumption of difference. Here Legrand once again takes 
issue with the ‘nature paradigm’ when he attacks the methodological posi-
tion adopted by Zweigert and Kötz, namely the presumption of similarity. 
As we have seen in earlier chapters, Legrand is uncompromising in his rejec-
tion of this approach. He insists that comparison is inherently about the 
pursuit of difference and not the pursuit of sameness or harmonisation.

Moreover, relying on the ‘cultural’ paradigm, the approach views the dif-
ferences as irreducible. The ‘nature’ paradigm would see such a dialectical 
opposition in terms of a progression towards an epistemological resolution 
on a higher plane, a new state of harmonisation or axiomatisation, such as 
the fashioning of ‘a new solution, superior to all others, out of parts of the 
different national solutions’.70 The ‘cultural’ paradigm, in contrast, would 
consider such a progression as epistemologically negative. The goal is to 
resist ‘the imperialism of the Same’.71 In short, the comparatist’s task is not 
to resolve, or even to rationalise, internal contradictions arising out of dif-
ferences between cultural mentalities within ‘law’ as a global phenomenon 
at the level of, say, systems theory or normative propositions.72 It is to use 
those contradictions as a means to understand legal knowledge. The dia-
lectical method is, accordingly, employed by the culturalist not as a means 
of resolving difference but of accentuating it. The comparatist, implies 
Legrand, is not there to facilitate the suppression of difference through the 
fashioning of common principles or transnational codes; the comparatist is 
there to understand difference as a form of knowledge in itself.

68 Ibid, at 21.
69 Ibid, at 35.
70 Zweigert and Kötz (1998: 47).
71 Legrand (1999b: 37).
72 Note the important difference here between Legrand and Teubner: see Cotterrell (2007: 

141–42).
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VI. CULTURAL PARADIGM AND LEGAL THEORY

Indeed, theory itself can be examined in the light of the dichotomy between 
the nature and the cultural paradigms. Theory can easily be viewed as a 
higher, therefore ‘natural’, category. This viewpoint has prompted Legrand 
to assert that a cultural trait of the civil law tradition is the very idea 
of ‘universalisation’. The ‘values of rationalisation, systematisation and 
generalisation—the building blocks of mental processes whose aim is to 
banish particularised perceptions by ordering them into an exhaustive and 
categorical regulative framework—have seemingly’, he says, ‘always distin-
guished the civilian approach to the fashioning of the legal’.73 But can one 
ever escape from the method of generalisation and universalisation (that 
is to say from scientific reductionism)? The cultural paradigm seemingly 
allows one to stand outside of the rationalising process and to criticise it for 
its apparent imperialism. Yet the story of nineteenth-century legal history 
demonstrates that there are dangers in this approach too.

The comparative legal historians concluded from their studies ‘that the 
more widely the legal historian extends his field, the more convinced he 
will become of the impossibility and even absurdity of all attempts to for-
mulate any concept of law’. However, the result of this conclusion was that 
the historical school ‘made little positive contribution to the philosophy of 
law’.74 Its contribution was, instead, negative, because it made ‘impossible 
any doctrine which might, however mistakenly, be branded with the stigma 
of natural law’.75 The cultural paradigm might be said to run the same risk. 
Its basic scheme of intelligibility (hermeneutics) has the advantage of per-
mitting the comparatist to descend from the surface of a legal system (rules 
and concepts) to its deep cognitive structures. But it actively discourages 
any horizontal movement between different national laws which might lay 
the foundation for a synthesis, for such a synthesis will always run the risk 
of intellectual imperialism.

Legrand attempts to counter this methodological negativity by develop-
ing a modified form of the dialectical scheme called ‘alterity’, consisting of 
a ‘genuine intercultural dialogue’ between lawyers from different systems. 
‘The aim of this conversation must be to show the participants in one legal 
tradition how the other takes a different view of the value of the ideal of 
formal-reason-as-impartiality and privileges a different type of engagement 
with the particular parties in a given situation.’76 In other words, there 
must not be an epistemological imposition by one tradition onto another. 
Internal coherence as a means of assessing the validity of legal knowledge 

73 Legrand (1998: 216–17).
74 Jones (1940: 204).
75 Ibid: 205.
76 Legrand (1998: 228).
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by civilians must not, for example, be forced onto common lawyers. Yet 
conversations are also about learning. It is thus necessary to reflect upon 
the extent to which this diacritical approach can avoid acculturation, the 
changes in cultural models resulting from contact. Another difficulty is that 
the Legrand thesis appears to assume that the civilian tradition and the 
common law tradition are two monolithic legal cultures, whereas in fact 
each has its own subcultures and counter-cultures.77 So to say that there 
is a ‘common law mentality’ and a ‘civil law mentality’ is too much of a 
generalisation. There is, it might be said, only a mass of subcultures and 
counter-cultures attaching to individuals (cf Chapter 9). If one applies the 
Legrand thesis at this level, one is prohibited from imposing a more general 
synthesis. One can only have a dialogue of difference between these sepa-
rate local cultures.

Legal
cultures

Legal
models

Legal theory
Theory of

legal norms

Rule model

System A System B

Rule model

System C

Figure 10.4: Universalising Theory

VII. INTERACTION OF PARADIGMS

Whatever the criticisms with respect to the Legrand thesis, there is no deny-
ing that he has put methodology back at the heart of the comparative law 
debate. Nevertheless problems remain, and one is the interaction of the 
paradigm dichotomies and their relative truth (methodological relativism). 
This difficulty comes from the fact that the various paradigm dichotomies 
can interact in ways that undermine, or at least render more complex, those 
very, seemingly clear-cut, dichotomies. This interaction of paradigms is a 
cause of real complexity in the social sciences, because no one paradigm is 
open to testing through correspondence with an object in the real world. 
Take holism versus individualism. A close examination of forests will not 
in itself reveal whether they exist or not. It all depends on the viewpoint of 

77 Bell (2001: 19).
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the observer. From an aeroplane one sees only forests, while the explorer on 
the ground will encounter just trees. So when we apply our methodology to 
comparative law, we cannot prove that Watson is correct in his scepticism 
with respect to the relationship between law textbooks and the nature of 
society, or that Legrand is right in his cultural view of legal knowledge. We 
can only evaluate their positions according to such factors as the coher-
ence of their arguments and the consensus they receive amongst the law 
 community.

In addition, the validity of paradigm dichotomies is largely dependent 
upon the level of their operation. They are all true in their own ways (or at 
their own levels). Take the example of maps, used by Desjeux. They are an 
excellent illustration of how different kinds of information can be obtained 
by moving from one level to another.78 If one wishes to travel from Paris 
to a particular address in Perpignan, one first chooses a small-scale map, 
in order to locate the main roads between the two towns. On arrival at the 
outskirts of Perpignan one moves to a larger-scale map so as to be able to 
arrive in the right part of the town; to locate the exact street one has to 
change maps once again, this time to an even larger-scale street or town 
plan. With each change of map, one is both losing and gaining information. 
Yet at no point is it useful for the traveller to put in a single chart all the 
information contained in all the different maps. Each level of operation, 
each map, provides information which is useful on that level.79

One might respond by saying that social reality is different because all the 
information is contained in a single object of study. However, as Desjeux 
points out, the information is one thing; the observation of it is another. The 
information contained in society as a reality is indeed continuous, but the 
observation of it is discontinuous. An observation of the whole is impos-
sible to perceive and thus needs to be broken down into sections or levels.80 
Moreover this découpage, or sectionalisation, is in itself neither true nor false. 
Everything depends upon the problem to be resolved and the level of preci-
sion required when it comes to observing a particular aspect of the object. 
The macro is not to be confused with some kind of global understanding of 
the object, since ‘the micro is itself also global at its own level’.81

Methodological relativism is not, then, some kind of unfortunate side-
 effect arising out of the pursuit of knowledge. The pursuit of knowledge itself 
is possible only because of the sectionalisation of reality. This découpage 
is dependent upon differing techniques of observation. As Desjeux says, 
there is no global approach, and the pursuit of exhaustivity is an illusion.82 

78 Desjeux (2004: 12–14).
79 Ibid: 13.
80 Ibid: 14.
81 Ibid: 48.
82 Ibid: 92.
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Thus all the various paradigm conflicts can be seen as a product of this 
‘discontinuity between central principles and local principles which applies 
as between two different levels of action’.83

If one adds to this the various different possibilities at the level of schemes 
of intelligibility and the découpage of the social sciences into different disci-
plines, one soon sees that the generalisation of knowledge will always be lim-
ited. So much will depend upon the social phenomena as object, the schemes 
of intelligibility and the paradigms. All of these act as an a priori means of 
orientating the observer towards a particular point of view. And from any 
one particular point of view one can never reconstruct everything.84

Focus on individuals
(eg Napoleon, Hitler,
Stalin)

Focus on country,
broad movements etc
(eg Crusades, France
during specific
century)

Focus on grand
movements etc (eg
Roman Empire,
Ottoman Empire)

Figure 10.5: Levels of Observation (History)

VIII. ENQUIRY VERSUS AUTHORITY

A further paradigm dichotomy is one that might be expressed as that 
between the spirit of inquiry and the spirit of authority. It is concerned at 
one and the same time with the source of the knowledge in question, and 
with the spirit in which the object of knowledge is to be approached and 
understood. A spirit of inquiry is an orientation in which the motivating 
objective is to understand a phenomenon through a rigorous examination 
of all available physical evidence. This is the orientation which motivates 
research in the natural sciences, where it has resulted in the Popper test. Any 

83 Ibid: 103.
84 Ibid: 101–03.
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hypotheses emerging from research must be open to the test of  falsification 
(see Chapter 5).

In the social sciences, however, a hypothesis which does not meet this 
test may nonetheless be motivated by a spirit of inquiry. Indeed, in such 
disciplines as sociology, ethnology, demography and social psychology85 the 
sense of curiosity is surely the driving force.86 There is no epistemological 
free-for-all here. In both the natural and the social sciences the emphasis has 
been on methodology, that is to say on formalisation, quantification, con-
trol procedures and demonstration.87 At this level, then, one can certainly 
talk in terms of normative restraint. But what is important is that these nor-
mative restraints, functioning at the methodological level, are themselves 
always open to debate and analysis. Nothing is out of bounds88 (so Popper, 
for example, has not been without his critics).89

An approach motivated by a spirit of authority is one where the primary 
scheme of intelligibility is hermeneutics (see Chapter 7). The object of 
research is usually a text. The main motivating question is thus: what does 
the text mean? Perhaps the central discipline subject to this orientation 
is theology, in which the emphasis is largely on sacred texts. Thus, at its 
extreme, it has been noted that:

Human beings, in nearly all cultures, have long engaged in a rather strange activ-
ity. They have taken a literary text, given it special status and attempted to live 
according to its precepts. These texts are usually of considerable antiquity yet 
they are expected to throw light on situations that their authors could not have 
imagined. In times of crisis, people turn to their scriptures with renewed zest and, 
with much creative ingenuity, compel them to speak to their current predicament. 
We are seeing a great deal of scriptural activity at the moment.90

Now theology as taught in many Western faculties is clearly not trapped 
within such a narrow authority orientation. Standard historical, literary 
and philosophical interpretative methods are as likely to be found as any 
approach based on a ‘closed’, non-independent, form of reasoning.91 Yet 
theology is arguably restrained in several ways by the spirit of authority. 
It is unlikely that its texts will be subject to the open-ended and critical 
methods adopted by those in literature or film studies departments, since 
the texts forming the object of study are taken to be divinely inspired. One 

85 Berthelot (2001b: 203).
86 Ibid: 205.
87 Ibid: 207.
88 Ibid.
89 See generally Pheby (1988: 34–36).
90 Armstrong (2005). See more generally Armstrong (2004).
91 Cf Armstrong (2004: 34–36 and 95).
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is seeking ‘to explain the factors which determine a normative universe and 
to understand the reasons of the actors for adhering to it’.92

The fundamental gap between the inquiry and the authority approaches 
becomes particularly evident when attempts are made to mix them. For 
example, in the nineteenth century, certain theologians tried to read the 
Bible in a scientific way. It was ‘assumed that such narratives as the Book 
of Revelation were accurate predictions of imminent events, which could 
be worked out with scientific and mathematical precision’.93 Using such 
methods it was ‘proved’ that the Second Coming of Christ would occur in 
1843.94

The problem of intermixing has resurfaced recently in the debate about the 
teaching of evolution in schools. Ought Intelligent Design (ID) to be taught 
alongside Darwin’s theory of evolution? The scientist Richard Dawkins 
(together with Jerry Coyne) is very much against such an approach, since:

Intelligent design is not an argument of the same character as [scientific] contro-
versies. It is not a scientific argument at all, but a religious one. It might be worth 
discussing in a class on the history of ideas, in a philosophy class on popular 
logical fallacies, or in a comparative religion class on origin myths from around 
the world. But it no more belongs in a biology class than alchemy belongs in a 
chemistry class, phlogiston in a physics class or the stork theory in a sex educa-
tion class. In those cases, the demand for equal time for ‘both theories’ would 
be ludicrous. Similarly, in a class on 20th-century European history, who would 
demand equal time for the theory that the Holocaust never happened?95

And the authors continued:

If ID really were a scientific theory, positive evidence for it, gathered through 
research, would fill peer-reviewed scientific journals. This doesn’t happen. It isn’t 
that editors refuse to publish ID research. There simply isn’t any ID research to 
publish. Its advocates bypass normal scientific due process by appealing directly 
to the non-scientific public and—with great shrewdness—to the government 
officials they elect.96

The methodology employed by the ID advocates, say the scientists opposed 
to it, thus has to be a negative one. They try to employ a kind of Popper 
falsification test by pointing to the deficiencies in evolution theory. Thus 
one ‘side is required to produce evidence, every step of the way’ while 
the ‘other side is never required to produce one iota of evidence, but is 
deemed to have won automatically, the moment the first side encounters a 
difficulty—the sort of difficulty that all sciences encounter every day, and 

92 Berthelot (2001a: 12).
93 Armstrong (2004: 91).
94 Ibid: 90–91.
95 Dawkins and Coyne (2005).
96 Ibid.
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go to work to solve, with relish’.97 Why, say the two authors opposed to 
ID, is it that the ID side is not required to produce evidence? The answer 
is to be found in the source of the religious theory: the evidence is the text 
itself, which has its own divine authority. In contrast, Darwin’s texts—or 
more generally scientific texts published in peer-reviewed journals—do not 
have such an authority attaching to them as texts. Their authority is rooted 
in the evidence arising out of the methods of inquiry.

Text:
legal/theological

Interpretation of
text (hermeneutical
scheme/structural

scheme)

Legal/theological
scholarship

Figure 10.6: Law and Theology Scholarship (Authority Paradigm)

The authority paradigm is of course not just confined to theology. It is 
the fundamental paradigm in operation in law. Much of the work of law-
yers and jurists is interpreting authoritative texts, and while these lawyers 
are permitted to be critical in respect of certain aspects of these texts—
the drafting style of a piece of legislation or the reasoning employed by 
a judge—the text itself can never be questioned in terms of its authority. 
A law is a law. However, for comparative law the authority paradigm is 
inadequate, because comparatists need to reflect on broader matters, such 
as the meaning of ‘comparison’ and the meaning of ‘law’. We have already 
seen the example of the value of social science methodology in the Watson 
and Legrand debate. What is required, therefore, is a paradigm orientated 
towards enquiry, a paradigm which requires a knowledge and use of meth-
odology.98 This is not, of course, to fall into the trap of asserting that com-
parative law is ‘merely a method’; there is nothing ‘mere’ about method. 
One need only reflect upon Dworkin’s chain novel analogy (hermeneutic 
scheme; casuistic reasoning) and its seeming irrelevance to civilian legal rea-
soning (structural and causal schemes; axiomatic reasoning) to appreciate 
that the comparatist needs to think very seriously about the methods used 
by lawyers to construct social reality, and the way in which they envisage 
law as knowledge.99

Many comparatists have asserted that the problem with compara-
tive law is that it has been too obsessed with comparing texts and rules. 

97 Ibid.
98 But cf Glanert (2012).
99 And thus see generally Desjeux (2004).
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Comparative lawyers, or some of them at any rate, have often been trapped 
at the superficial level of the authoritative text itself. They have ended up 
looking at two (or more) normative propositions without perhaps realising 
that these authoritative texts are limited in what they can reveal about the 
methods required when it comes, for example, to the way lawyers from 
different systems (as well as from the same system) perceive and indeed 
construct social facts. Indeed the whole aim of this present introductory 
book has been to indicate that approaching comparative law through the 
authority paradigm is inadequate. The two questions concerning compara-
tive law—what is ‘comparison’ and what is ‘law’?—are to be understood 
only through intensive enquiry and however critical one might be of some 
of some of the contemporary comparative law literature it is mostly moti-
vated by a genuine spirit of enquiry. The fashioning of international and 
harmonising codes, in contrast, is an exercise dictated largely by a desire to 
produce authoritative texts.
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Range of
schemes applied

Testing
hypothesis

(where possible)

Hypothesis

Science and
social science
research and
scholarship

Figure 10.7: Science and Social Science Research and Scholarship 
(Enquiry Paradigm)



Concluding Remarks: A 
Methodological Road Map?

A QUESTION WAS posed in the Introduction to this book: can 
comparative law method be presented in a systematic and (or) 
schematic way? The question was described as daunting, and it has 

to be admitted that the preceding chapters do not immediately reveal any 
coherent and schematic model of comparative law methodology. Yet what 
can perhaps be gleaned from the chapters is the outline of a framework 
consisting of a number of what might be termed schematic dichotomies 
which, when taken as a whole, might provide a methodological guide for 
the research student, especially at the vital research question and literature 
review stage (Chapter 2). What remains, therefore, by way of conclusion is, 
first, to set out a résumé of these dichotomies and, secondly, to try to group 
them all within a framework.

1. Comparison and law. The first and quite general dichotomy that the 
comparative law researcher might make is one that is admittedly somewhat 
artificial, but nevertheless helpful. Comparative law as a subject can be 
reduced to two fundamental questions: what is meant by ‘comparison’, and 
what is meant by ‘law’? The distinction is artificial, in as much as the meth-
odological questions contained in the ‘comparison’ aspect only make sense 
when linked to the object of comparison, namely ‘law’. Yet what is valu-
able about the separation is that it permits one to reflect separately upon 
the comparison as a methodological process in itself and law as a category 
containing a range of possible comparables. The schematic dichotomies 
that follow largely flow from this fundamental distinction.

2. Macro and micro comparison. At the next level, so to speak, the old 
and well-established dichotomy between macro and micro comparison is 
still, arguably, worth making, since the two aspects have given rise to rather 
different orientations in comparative law studies. At the macro level the 
idea that national legal systems can be grouped into categories has resulted 
in an important body of literature about legal families, legal traditions, legal 
styles and so on, and while these have equally attracted criticism, it remains 
important that relations between various national systems be the object 
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of reflection.1 For example there is undoubtedly a genealogical  relation 
(see below) between the national systems that make up the civil law family 
or tradition and some would certainly argue that it is the absence of such 
a genealogical connection that helps give the common law tradition its 
distinctiveness. 

3. Similarity and difference. Having considered the macro-micro ques-
tion, the next dichotomy facing the comparatist is the debate concerning 
the presumption to be adopted. Should the comparatist assume similarity 
or difference? As we have seen (Chapter 3), work from disciplines outside 
law has highlighted the dangers of adopting what has been described as a 
universalist approach, and this point has been developed within the disci-
pline of law by Pierre Legrand. He argues that comparison is by its nature 
founded on difference. Others have argued that the position is more com-
plex and that similarity and difference depend, at least to an extent, on the 
level at which the comparatist is operating.2 The presumption is important 
not just because of the dangers that have been associated with universalist 
approaches but also because the dichotomy can inform actual reasoning 
methods. Inductive approaches associated with transnational harmonisa-
tion projects, and indeed with the idea of law as a transnational science, 
tend to be motivated by the idea of ironing out difference. Consequently the 
more general debates concerning harmonisation and legal transplants will 
have their roots in this dichotomy.

4. Genealogical and analogical comparison. Associated with the similarity 
or difference dichotomy, and with debates about legal families or traditions,3 
is the distinction between comparison based upon two objects that have a 
common ancestor and objects that do not. This may at first sight seem a 
more relevant distinction with respect to macro comparative projects, but it 
is in fact important for micro projects as well. To what extent, for example, 
does the English law of contract, or aspects of it, share a genealogical rela-
tionship with the civilian law of contract?4 Does the remedy of discovery of 
documents, said to be one of the distinctive elements of common law pro-
cedure, share a genealogical relationship with what appears to be a similar 
remedy in Roman law?5 Clearly many of the remedies offered by Roman 
law do not share much of a genealogical relationship with the personal 
actions of the old common law. Yet several comparatists have noted an 
analogical relationship between the remedial approach of Roman law and 

1 See Glenn (2006); and see eg some of the contributions in Riles (2001).
2 See also Cotterrell (2007).
3 Glenn (2006).
4 See eg Simpson (1975).
5 Cf D.2.13.
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that of the common law.6 And such a relationship can in turn impact upon 
the ‘comparables’ question.

5. Internal and external perspectives. Remaining at a relatively general 
level, another comparison dichotomy upon which the comparatist should 
reflect is whether she should adopt the inner perspective of a jurist belong-
ing to the foreign legal system, or whether she should remain an outsider. 
In fairness, for many researchers, there may not be much choice in that the 
mentality of a foreign jurist may take many years—a lifetime almost?—to 
absorb. Consequently many comparatists will remain, even if unconsciously, 
outsiders. However the dichotomy remains an important one at the method-
ological and theory levels because if the comparatist is at least conscious of 
being an outsider, she will be in a better position to appreciate not just the 
importance of understanding the other from the other’s mentality (even if 
she cannot absorb the whole mentality itself).7 She will, equally, appreciate 
the dangers of imposing on the other system her own epistemological men-
tality. In other words if one is conscious of being an outsider, one may be 
more attuned in respect both of understanding the other in a non-imperialist 
manner and of seeing in the other aspects of its law that the internal mental-
ity of the other will obscure.

6. Functional method and its alternatives. Moving to an even lower level 
of operation one is then faced with, perhaps, one of the most contentious 
questions. What scheme of intelligibility should be adopted by the compar-
atist? During the later twentieth century the scheme that came to dominate 
was the functional method, and this method clearly has many strengths and 
many defenders (see Chapter 4). However with the close of the century, the 
method has come under much criticism and other methodological schemes 
have been asserted (see Chapter 5). Now one major difficulty in present-
ing this debate under the guise of a dichotomy between functionalism and 
its alternatives is that it appears to endow a reduced status to, say, a deep 
hermeneutical approach. This latter approach is ‘merely’ one of the ‘alter-
natives’. In fact this is not an implication that is intended, and the reduc-
tion of this scheme of intelligibility debate to one of a dichotomy between 
functionalism and the alternatives simply reflects the dominant position 
that the functional method has in comparative law. The functional method 
is relatively easy to apply, and challenges few traditional formalist notions 
of law as a set of rules and (or) norms.8 Indeed superficial functionalism 
is easily reconcilable with a conceptual structuralist approach to law, since 
the comparatist can be tempted to use the functional method as a means 

6 See Zweigert and Kötz (1998: 186–87).
7 See Cotterrell (2007).
8 Nevertheless this is not to suggest that there are not major difficulties in defining the 

functional method: see Michaels (2006).
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of orientating himself towards a set of rules or norms in the other system 
that can then be subject to standard positivistic legal reasoning techniques 
(induction, deduction and so on) and even the imperialistic ‘better solution’ 
assertion.

7. Rule-model and its alternatives. When one moves from the ‘comparison’ 
to the ‘law’ question, the first and perhaps dominant dichotomy facing the 
comparatist is epistemological in its foundation. Is knowledge of ‘law’ a 
matter, and only a matter, of having knowledge of rules and (or) norms? 
We have seen that some have asserted this to be the case, but the compa-
ratist must treat this with considerable scepticism for several reasons. First, 
there is the obvious danger of epistemological imperialism: the civilian 
lawyer who asserts that English law can be reduced to a set of norms, or 
the English lawyer who insists on seeing Continental law as nothing but a 
series of leading cases, risks reducing the other to an image that conforms to 
the comparatist’s own mentality. Secondly, it could severely limit the choice 
and field of possible comparables. Is comparative law just about comparing 
rules, or is it not also about the possibility of comparing institutions, con-
cepts, factual situations, methods, attitudes, mentalities, values and so on 
and so forth? Thirdly, there is the danger of excluding important elements 
from the other’s notion of ‘law’ with the result that one does not even begin 
to appreciate the mentality basis. What a German lawyer may regard as an 
informal or non-law practice may, in the other tradition, be regarded as a 
fully legal practice.

8. Nature (or science) and culture (including order and chaos, rationalism 
and relativism). Another epistemological issue that arises within the law 
question is the internal coherence, if any, that a comparatist brings to bear 
both on her own system and on the other. Indeed the whole notion of 
‘system’ suggests that this is a defining characteristic of law. What can lie 
behind this issue is what might be described as a paradigm or programme 
orientation: is there order in nature (res), or just chaos, order being located 
only in the mind of the observer (intellectus)? If one subscribes to the view 
that within the object itself of comparison (the comparable) there is an 
inherent order, it is possible to conclude that this order is something that 
can be identified and used as a comparable in itself. Thus we have seen how 
the institutional system of Roman law can seemingly be transplanted from 
one legal system to another. This is perfectly respectable, but—and this is 
what is so important—it is open to challenge (see Chapter 7).

It is open to question not just because of the issue of order itself as being 
inherent in the res, but often because such order is associated with the idea 
of science in turn embedded in what has been termed the ‘nature’ paradigm. 
Law, it might be said, like any natural phenomenon, is capable of being 
the object of a science, and such a scientific framework is by definition 
universal and amenable, like mathematics, of transfer from one culture 
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to another. Those who challenge such views often work within a cultural 
paradigm which sees all knowledge—or at least all legal knowledge—as 
being rooted and defined only by the culture in which it operates. There 
is nothing that rises above culture. Some go further, and attack the tradi-
tion of European rationalism itself; all knowledge is only relative.9 Such 
oppositions often manifest themselves, at the level of schemes of intelligibi-
lity, in the methodological confrontation between the causal (explanation, 
demonstration)—or sometimes the structural scheme (models, systematised 
axioms)10—and hermeneutical (textual) schemes.

9. Holism and individualism. Another fundamental paradigm dichotomy 
that can be important in the understanding of legal mentalities—and in the 
analysis of facts—is the one between a holistic and individualistic analysis. 
The first is based on an ontological idea that collectivities of persons and 
(or) things can have an existence in themselves (forests exist as entities) 
while the second asserts that it is just the individual parts which have a ‘real’ 
existence (only trees exist; or ‘there is no such thing as society, there are 
only individual men and women’). This paradigm orientation has emerged 
as important in the discussions concerning methodology and facts. At what 
level are facts to be viewed? It is, then, a dichotomy that is of importance to 
the researcher who is, for example, investigating the way facts are envisaged 
in different legal traditions and the techniques of legal reasoning.11 Equally 
the dichotomy has a role at the level of culture and mentality. When, say, 
comparing the law of obligations, or some aspect of it, in France and in 
England is one mentality—or ‘philosophy’—more focused on the individual 
act, or is it focused on activities?

10. Actual and virtual facts. In particular the holism versus individua-
lism paradigm informs the debate between ‘actual’ and ‘virtual’ facts (see 
Chapter 9). This last dichotomy continues to be located more in the law 
question than the comparison one, in as much as one is looking at the way 
law incorporates fact into its domain. However because the mind (intel-
lectus) is connecting with fact (res), the epistemological schemes through 
which this connection is taking place are equally important. C is injured 
on an escalator in D’s department store: does the legal system envisage this 
event as an abstract person injured by an abstract thing under the control 
of another person? Or does one examine the actual person (age, sex, inten-
tions and the like) injured on this particular escalator operating in this par-
ticular way and at this particular speed on premises under the possession of 
this particular corporate person whose business is such and such and who 

  9 But cf Berthelot (2008).
10 Gardin (2001: 408–12).
11 For a more detailed look at this paradigm dichotomy see Valade (2001, 2006); Berthelot 

(2001b: 246–48).
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employs such and such number of employees skilled in such and such skills 
whose intentions at the time of the accident were this and that? In other 
words the way facts are envisaged is both an issue of method and law: do 
civil law jurists, when faced with problems arising out of actual facts, cre-
ate sets of ‘virtual facts’ that are different from the ‘virtual facts’ created by 
common lawyers if they were handling the same actual facts? Comparison 
and law become intimately intertwined.

Ten dichotomies seem, then, to have emerged from this examination of 
comparative law methodology. The figure itself is of little importance, save 
that it has erred for convenience (of the researcher undertaking compara-
tive law studies) on the side of economy, and so there is no claim being 
made that the number is not to be expanded or perhaps even retracted. The 
question of course is how these ten dichotomies are, if at all, to be further 
schematised.

Now the point should be stressed at once that in presenting these meth-
odological issues as dichotomies, one is already schematising them under a 
dialectical scheme of intelligibility. Yet can—or, more pertinently, should—
they be re-ordered into some kind of hierarchy? Clearly there is some rank-
ing in terms of levels of operation, and thus the researcher should start with 
dichotomy number 1 and could usefully progress from here to number 7, 
although there is no strict reason why one might not consider number 4 
before number 3. After number 7 the dichotomies do seem to become more 
abstract in respect to their methodological level, in that they are paradigm 
or programme orientations rather than actual methods such as functiona-
lism. But the point here is that these orientations lend themselves more to 
the ‘law’ rather than the ‘comparison’ aspect and as a result should perhaps 
be reflected upon by the researcher at this later stage.

However even if there is some loose hierarchical organisation which 
can be used further to schematise these ten methodological dichotomies, 
this organisation is not where the answer to the research question posed 
at the beginning of this book lies. The suggested answer lies in the use of 
the dialectical scheme itself. Method is being presented as a list of oppo-
sitions and it is in the very notion of opposition that perhaps the key to 
social science method is to be found. In the social sciences in general the 
‘explanation of social phenomena arises, in effect, from a methodological 
pluralism which finds its source in the various ways in which the phenom-
ena are interrogated’.12 Indeed there is, as Berthelot has put it, ‘la logique 
même de l’affrontement’.13 There is no unique paradigm which governs 
in the social sciences; one can jump from one approach to another, each 
approach  revealing a different kind of knowledge.14 Une voie  naturaliste 

12 Valade (2001: 400).
13 Berthelot (2001b: 260).
14 Ibid: 262.
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et  évolutionnaire will reveal one type of knowledge, while une voie her-
méneutique another.15 One is not talking here of methodological or epis-
temological relativism, but of pluralism, which is not the same thing; for 
each voie has its own premises but these premises remain in themselves 
legitimate.16 There is no single theory, no single paradigm or programme, 
no single scheme of intelligibility and no single reasoning method in the 
social sciences. As this book has attempted to show, the same is equally 
true of comparative law studies. And that is why a pluralistic dialectical 
scheme of methodological (and paradigm) ‘confrontations’ is probably the 
most satisfactory answer to the question of whether or not methodology in 
comparative law can be schematised.

15 Berthelot (2006a: 382).
16 Ibid: 381.
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