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Preface
James Crawford SC, FBA

From: Brownlie's Principles of Public International Law (9th Edition)
James Crawford

Previous Edition (8 ed.)

It is difficult to overestimate the importance of successive editions of Ian Brownlie’s 
Principles for the teaching of international law over the past half century. It is not too much 
to say that several generations of Anglophone international lawyers have absorbed their 
sense of the structure of their subject from Principles. It was both an honour and 
responsibility to undertake an eighth edition following Ian Brownlie’s tragic death in 
January 2010.1 This ninth edition follows some seven years later and captures the plethora 
of developments in international law which have occurred in the intervening period.

Ian was used to describing Principles as a ‘legal handbook’, but it was always much more 
than that, seeking to cover the broad subject matter of international law in 13 Parts and 32 
chapters. In the eighth edition, these were somewhat simplified into 11 Parts and 33 
chapters (with the introduction of an Introduction). Although there was some 
reorganization of Parts and chapters, the structure and the approach of this edition was 
recognizably that of earlier editions and has remained so.

As to structure, an initial review of general topics (history, sources, and the relations of 
international to municipal law) is followed by Parts on statehood and legal personality (into 
which the law of international organizations has been fitted); territorial sovereignty; law of 
the sea; the environment and natural resources; international transactions (including 
unilateral acts and succession); jurisdiction; nationality; responsibility; protection of 
individuals and groups; and disputes (including use of force). The result is coverage of all 
the major topics of classical and modern international law (with the exception of 
international trade law) in a form hopefully accessible to advanced undergraduates, 
graduate students, and legal professionals alike. A feature of the present edition, suggested 
by one of the readers, is a summary conclusion added to most chapters.

As to approach, this is unabashedly that of the international lawyer, historically informed 
but aware of the climate of changes, real and attempted, which seems to threaten the 

1

https://opil.ouplaw.com/
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445
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fragile international order.2 Due note has been taken of these changes and threats of 
change, but without any attempt to predict an uncertain future.

Footnotes:
 1  A biographical memoir of Brownlie is in British Academy, XI Biographical Memoirs 55–77. 

See also Owada (2010) 81 BYIL 1; Lowe, ibid, 9.

 2  As to this ‘seems’ cf Hamlet, Act 1, sc 2, l 77.

2

1

2
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New in this edition
James Crawford SC, FBA

From: Brownlie's Principles of Public International Law (9th Edition)
James Crawford

Previous Edition (8 ed.)

A full revision of the text with updated references, including treatment of the following:

Decisions of the International Court (e.g. Whaling in the Antarctic, the Marshall Islands 
cases, Peru v Chile; Somalia v Kenya; Costa Rica v Nicaragua; Bolivia v Chile).

Recent decisions on the law of the sea and the status of islands (Arctic Sunrise; Croatia/ 
Slovenia; South China Sea; Bangladesh/India; Ghana/Ivory Coast; Timor Leste/Australia 
(Conciliation)).

Decisions of senior national courts in the US (e.g. Bank Markazi v Peterson; Daimler AG v 
Bauman; Jesner v Arab Bank; Kiobel v Royal Dutch Petroleum), the UK (e.g. Al-Saadoon v 
SSD; Belhaj v Straw; Freedom and Justice Party; Rahmatullah; Miller v Secretary of State 
for Exiting the European Union; Benkharbouche v Sudan), the Netherlands (Mothers of 
Srebrenica; Urgenda Foundation), the Russian Federation (Anchukov & Gladkov v Russia) 
and elsewhere.

Recent ILC work (including Conclusions on Identification of Customary International Law, 
and Subsequent Practice in relation to the Interpretation of Treaties).

Plus discussion of developments in the fields of climate change, diplomatic asylum (the 
Assange stand-off), international criminal law and the ICC, immunities of senior state 
officials, investment arbitration, corporate social responsibility, and the use of force by and 
against non-state actors.

A particular feature is the introduction of punchy conclusions to chapters.
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outside National Territories 1965 297

European Convention for the Pacific Settlement of Disputes 1957 30

European Convention on Extradition 1957 71, 465

Art 2 465

Art 3 465

European Convention on Human Rights and Fundamental Freedoms 1950 (ECHR) 29, 
60, 62, 69, 90, 91, 187, 366, 612, 616, 619, 623, 634, 643, 644

Art 1 625, 626, 627, 635

Art 1(1), (2) 479

Art 2 486, 627, 639, 641

Art 3 486, 639, 641

Art 4(1) 639

Art 5 69, 481, 641

Art 6 54, 475, 482, 490

Art 6(1) 165, 187, 361

Art 7 639

Art 7(1) 480

Art 7(2) 32
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Art 9 482
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Art 11 482

Art 13 641, 686–7
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Protocol 1, Art 1 640

Protocol 4, Article 4 635

Protocol 14 634
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European Convention on Nationality 1997, Art 3 497(p. xxii)

European Convention on State Immunity 1972 472, 473
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Friendly Relations Declaration 1970 182, 229

General Act for the Pacific Settlement of Disputes 1928
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Art 3 164
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Art XXIII 711

General Convention on the Privileges and Immunities of the United Nations 1946 162

Art II, s 2 164

Art II, s 6 166

Art II, s 7 166

Art III, s 9 166

Art III, s 10 166

Art IV, s 11 167

Art V, s 19 167

Art VII, s 18 166
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Art XIII, s 11 168

General Treaty for the Renunciation of War 1928 29

Geneva Convention 1922 556

Geneva Conventions 1949 29, 376, 452, 454, 650

I Amelioration of the Condition of the Wounded and Sick in Armed Forces in the 
Field

Art 3 628, 651

Art 49 648

Art 50 648

II Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of 
Armed Forces at Sea
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III Relative to the Treatment of Prisoners of War
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IV Relative to the Protection of Civilian Persons in Time of War

Art 3 628, 651

Art 49 584

Art 146 648

Art 147 648

Additional Protocol I (1977)

Art 1(4) 113

Art 91 529

Art 96(3) 113

Additional Protocol II 651

Geneva Convention on the Continental Shelf 1958 (GCCS) 24, 29, 256

Arts 1–3 256

Art 1 258

Art 2(4) 257
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Art 5(3) 258

Art 5(4) 258
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Art 6 25, 30, 42, 272

Art 7 258

Geneva Convention on the High Seas 1958 (GCHS) 280

Art 1 280
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Art 3 328–9
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Art 22(1) 291

Art 23 294, 295

Arts 26–29 295

Geneva Convention on the Territorial Sea and Contiguous Zone (GCTS) 241

Art 2 241, 242

Art 3 243

Art 4 245

Art 4(3) 249

Art 7 245

Art 7(2) 246

Art 7(4) 247

Art 10 237, 247, 249

Art 11 249

Art 12(1) 247, 271(p. xxiii)

Art 13 245

Art 14 250, 300

Art 15 300

Art 21 241

Art 24 251, 252, 253

Art 24(1) 253

Geneva Convention Relating to the Status of Refugees 1951 617

Art 16(3) 511

Geneva Protocol 1925 29

Genocide Convention 1948 (Convention on the Prevention and Punishment of the 
Crime of Genocide) 29, 136, 361, 411, 616

Art III(e) 537

Art VI 653

Art IX 669

Hague Convention Concerning the Laws and Customs of War on Land 1907 452

Preamble 43

Art 3 529
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Hague Convention for the Pacific Settlement of International Disputes 1899 29, 693, 
707

Hague Convention IV for the Pacific Settlement of International Disputes 1907 29, 
693

Hague Convention on the Taking of Evidence Abroad in Civil or Commercial Matters 
1970 60

Hague Regulations 1907

Art 43 193

Art 45 193

Havana Convention on Asylum 1928 389

Headquarters Agreement between the Organization of American States and the 
United States 1992

Art VIII(1) 180

Helsingfors Convention for the Suppression of Contraband Traffic in Alcoholic Liquors 
1925 252

Helsinki Final Act 1975 612, 613, 618

Arts 3, 4 228

ICSID Convention see Convention on the Settlement of Investment Disputes between 
States and Nationals of Other States 1965

ILC Articles on Diplomatic Protection 2006 495, 502, 523, 591–2, 675, 687

Art 5 676–7

Art 6 683

Art 7 683

Art 9 680

Art 10 677

Art 11 682

Art 12 681

Art 14(2) 686

Art 14(3) 686

Art 17 689

ILC Articles on Responsibility of States for Internationally Wrongful Acts 2001 
(ARSIWA) 523, 550, 552, 553, 559, 579, 599, 732

Art 2 526
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Kyoto Protocol 1997 see UN Framework Convention on Climate Change

Lateran Pacts, Treaty of Conciliation 1929 114

Maastricht Treaty see Treaty on European Union

Marrakesh Agreement see Agreement establishing the World Trade Organization 
1994

Migrant Smuggling Protocol

Art 3 298

Art 6 298

Art 7 298

Art 8(2) 298

Art 8(5) 298

Art 8(7) 298

Migrant Trafficking Protocol

Art 8 299

Minorities Treaty 1919, Art 4 419

Montevideo Convention on Rights and Duties of States 1933

Art 1 118

Art 3 135

Art 6 135

Montreal Protocol on Substances that Deplete the Ozone Layer 1987 17, 346

Niue Treaty on Cooperation in Fisheries Surveillance and Law Enforcement in the 
South Pacific Region 1992 295

North American Free Trade Agreement 1992 (NAFTA) 513, 547, 559, 601, 678, 713

Art 201 514

Art 1105 592(p. xxvi)

Art 1105(1) 598, 600

Art 1117(1) 514

Art 1121(1)(b) 688

Art 1131(2) 56

Operating Agreement relating to the International Telecommunications Satellite 
Organization (INTEL-SAT) 1971 334
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Organization of American States Charter 1948 (OAS) 31

Arts 41–43 635

Art 44 635

Art 45 635

Oslo Accords 1993 (Declaration of Principles on Interim Self-Government 
Arrangements) 126

Art I 128

Panama Canal Treaty 1977 196, 326

Partial Test Ban Treaty 1963 319

Preservation of Fauna and Flora in their Natural Habitat Convention 1936 339

Protection of Migratory Birds and Game Mammals Convention 1937 (USA-Mexico) 
339

Provisional Understanding Regarding Deep Seabed Matters 1984 312

Revised General Act for the Pacific Settlement of International Disputes 1949 20

Rio Declaration on Environment and Development 1992 39, 339, 341, 342, 343

Rio Treaty 1947 (Inter-American Treaty of Reciprocal Assistance)

Art 3 742

Art 6 742

Art 8 742

Roosevelt–Litvinov Agreements 1933 142, 151

Santiago Declaration on the Maritime Zone 1952 270, 284

State Treaty 1955

Art 4 199

Statute of the International Atomic Energy Agency 1956 318

Art XV 162

Statute of the International Criminal Tribunal for former Yugoslavia 2009 (ICTY 
Statute) 649, 650

Statute of the International Criminal Tribunal for Rwanda 1994 (ICTR Statute) 650, 
651

Statute of the Permanent Court of International Justice 1920 695

Art 34 125

Statute of the River Uruguay 1975 327
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Stockholm Conference, Declaration on the Human Environment 1972 318

Stockholm Convention on Persistent Organic Pollutants 2001 330, 347

Stockholm Declaration 1972 343

Straddling Stocks Agreement 1995 307, 710

Arts 8–13 307

Art 8(1) 307

Art 8(4) 307

Art 21(1) 308

Art 21(5) 308

Art 21(6) 308

Art 21(7) 308

Art 21(12) 308

Art 23 449

Supplementary Convention on the Abolition of Slavery, the Slave Trade, and 
Institutions and Practices Similar to Slavery 1956 295, 611

Torture Convention 1984 (Convention against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment) 452, 616–17, 632, 663

Art 5(1)(c) 446

Treaty concerning Pacific Salmon 1985 (Canada-USA) 306

Treaty establishing the European Economic Community 1957 (EEC Treaty) 87

Treaty of Fez 1912 121–2

Treaty of Friendship 1918 (France-Monaco), Art 3 195

Treaty of Guarantee 1960 (Cyprus), Art IV 581

Treaty of Lausanne 1923 216, 412

Art 16 232

Arts 30–36 419

Treaty of Limits 1858 (Costa Rica-Nicaragua), Art VI 322

Treaty of London 1841 (London Straits Convention) 295

Treaty of Paris 1856 4

Treaty of Paris 1947 419
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Treaty of Peace with Italy 1947 410, 420

Art 83 693

Treaty of Peace with Japan 1951

Art 2 216

Art 2(b) 236

Art 3 195

Treaty of Peace, St Germain-en-Laye 1919 410, 419

Art 88 199

Treaty of Peace, Trianon 1920 (Hungary) 419

Art 250 515

Treaty of Peace, Versailles 1919 (Germany) 13, 125, 233, 326, 434

Arts 100–108 108

Arts 228–229 646

Treaty of Trade and Navigation 1958 (USSR–PRC) 489

Treaty on European Union 1992 (Treaty of Maastricht) 81, 86, 364(p. xxvii)

Art 4 160

Art 5 160

Art 8(1) 509

Treaty on Principles Governing the Activities of States in the Exploration and Use of 
Outer Space, including the Moon and other Celestial Bodies 1967 (Outer Space 
Treaty) 332

Art 1 332, 334

Art 2 334

Art 3 333

Art 4 333

Art 6 334, 519

Art 7 333

Art 8 333, 444, 518

Art 9 333

Art 13 334

Treaty on the Basis of Intra-German Relations 1972 127

Art 9 126
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Taking of Hostages Act 1982
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Territorial Waters Jurisdiction Act 1878 246

Tokyo Convention Act 1967
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Treason Act 1351
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Human Rights Act 2004 (ACT) 55

International Organizations (Privileges and Immunities) Act 1963 162

Belgium
Act Concerning the Punishment of Grave Breaches of International Humanitarian Law 
1999 661

Canada
State Immunity Act 1985

s 2.2.1 483

s 3 473

s 5 480

s 6 483

s 12(1)(a) 488

s 18 484

China
Constitution, Additional Articles

Art 11 115

Law of the People’s Republic of China on the Immunity of the Property of Foreign 
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EU
Council Regulation 692/2014 147

Council Regulation 1351/2014 147

EC Directive 85/337/EEC 343
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Art 22(1) 458

Art 23 457

Art 27 457

Art 28 457

Art 36 467

Art 39 467

Regulation (EC) 2271/96 447

Regulation (EU) 2018/1100 447

Schengen Convention

Art 39(1) 464

Art 40(1), (2) 464

Art 41 464

France
Civil Code

Art 14 458

Art 15 458

Constitution of the Fourth Republic 1946 81

Constitution of the Fifth Republic 1958 81

Art 52 86

Art 53 86

Art 54 86

Art 55 85, 86, 87

Customs Code 87

Penal Code

Arts 113-117 444, 445
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Abortion Law 1975 96

Basic Law (Grundgesetz) 1949
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Art 2(2) 97
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Art 19(4) 95

Art 25 52, 82, 97

Art 59(2) 88(p. xxxiv)

Arts 92–94 95

Art 93(1)(1) 95

Art 93(1)(2) 96

Art 100 95

Art 100(2) 82

Israel
Foreign States Immunity Law 2008

s 2 473

Italy
Constitution of 1948

Art 2 98

Art 10(1) 82, 83

Art 24 98

Art 24(1) 83

Art 78 98

Art 87 98

Constitutional Law of 18 October 2003

Art 117(1) 90

Law No 5/2013, Art 3 83

Japan
Civil Jurisdiction of Japan with respect to a Foreign State Act 2009

Art 4 473

Mexico
Civil Code, Art 1912 544

Netherlands
Constitution 85

Art 90 92
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Art 91 53

Art 91(1) 93

Art 91(3) 93

Art 93 92

Art 94 53, 93

Art 120 100

General Provisions Kingdom Legislation Act 1829

Art 13(a) 85

Law on the Approval and Promulgation of Treaties 1994

Art 1 92

Art 7 93

Pakistan
State Immunity Ordinance 1981 489

s 3 473

s 5 480

s 6 481

s 17(2)(b) 484

Russian Federation
Constitution 1993

Art 15(3) 53

Art 15(4) 84, 85, 90, 92

Art 32(3) 92

Art 46(2) 98

Art 125(2) 99

Art 125(2)(d) 90

Federal Law No 101-фз of 15 July 1995 91

Federal Law No 54-фз of 30 March 1998 91

Federal Law No 7-фкз of 14 December 2015 91

Law on the Constitutional Court 1994

Art 3 99
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European Convention on Extradition

ECHR

European Convention for the Protection of Human Rights and Fundamental Freedoms

ECLI

European Case Law Identifier

ECLR

European Constitutional Law Review

ECOWAS

Economic Community of West African States

ECR

European Court Reports

ECtHR

European Court of Human Rights

EEC

European Economic Community

EECC

Eritrea–Ethiopia Claims Commission

EEZ

Exclusive Economic Zone

EHRLR

European Human Rights Law Review

EIA

environmental impact statement

EJIL

European Journal of International Law

El & El

Ellis & Ellis’ Queen’s Bench Reports

ELJ

European Law Journal

ELR

European Law Review

Emory ILR

Emory International Law Review
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Env LR

Environmental Law Review

ER

English Reports

Ethics and Int Affairs

Ethics and International Affairs

ETS

European Treaty Series

Eu Comp J

European Competition Journal

EWCA

England and Wales Court of Appeal

EWHC

England and Wales High Court

Ex D

Law Reports, Exchequer Division

F

Federal Reporter (US)

F (JC)

Fraser, Session Cases, Scottish High Court of Justiciary(p. lxxi)

F2d

Federal Reporter, Second Series (US)

F3d

Federal Reporter, Third Series (US)

F Supp

Federal Supplement (US)

F Supp 2d

Federal Supplement, Second Series (US)

FAO

United Nations Food and Agriculture Organization

FCR

Federal Court Reports (Australia)

Fed Appx
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Federal Appendix

FET

fair and equitable treatment

Fin YIL

Finnish Yearbook of International Law

Florida JIL

Florida Journal of International Law

FLR

Family Law Reports

Fordham ILJ

Fordham International Law Journal

Fordham LR

Fordham Law Review

FR

Federal Register (US)

FRG

Federal Republic of Germany

FSIA

Foreign Sovereign Immunities Act (US)

G Wash ILR

George Washington International Law Review

GA

General Assembly

Ga JICL

Georgia Journal of International and Comparative Law

Gall

Gallison’s US 1st Circuit Court Reports (US)

GAOR

General Assembly Official Records

GATT

General Agreement on Tariffs and Trade

GC

Grand Chamber
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GCCS

Geneva Convention on the Continental Shelf

GCHS

Geneva Convention on the High Seas

GCPS

Global Change, Peace & Security

GCTS

Geneva Convention on the Territorial Sea and Contiguous Zone

GDR

German Democratic Republic

Geneva Convention I

Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in 
Armed Forces in the Field

Geneva Convention II

Geneva Convention for the Amelioration of the Condition of the Wounded, Sick and 
Shipwrecked Members of the Armed Forces at Sea

Geneva Convention III

Geneva Convention Relative to the Treatment of Prisoners of War(p. lxxii)

Geneva Convention IV

Geneva Convention Relative to the Protection of Civilian Persons in Time of War

Genocide Convention

Convention on the Prevention and Punishment of the Crime of Genocide

Geo JIL

Georgetown Journal of International Law

Geo Rev

Geographical Review

GG

Global Governance

GLJ

German Law Journal

Goettingen JIL

Goettingen Journal of International Law

GST

Transactions of the Grotius Society
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Guggenheim

Guggenheim, Traité de droit international public (2 vols, 2nd edn, 1967)

GYIL

German Yearbook of International Law

Hackworth

Hackworth, Digest of International Law (1940–4)

Hague JJ

Hague Justice Journal

Hague Recueil

Recueil des cours de l’Académie de droit international

Harv HRJ

Harvard Human Rights Journal

Harv ILJ

Harvard International Law Journal

Harv LR

Harvard Law Review

Harv NLR

Harvard Negotiation Law Review

Harv NSJ

Harvard National Security Journal

HCA

High Court of Australia

HCR

Scott (ed), Hague Court Reports

Higgins, Development (1963)

Higgins, The Development of International Law through the Political Organs of the 
United Nations (1963)

HLC

Clark’s House of Lords Cases

Hofstra LR

Hofstra Law Review

Hous JIL

Houston Journal of International Law
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HRC

Human Rights Committee

HRLR

Human Rights Law Review

HRQ

Human Rights Quarterly

Hyde

Hyde, International Law Chiefly as Interpreted and Applied by the United States (3 
vols, 2nd edn, 1947)

IACHR

Inter-American Commission on Human Rights

IACtHR

Inter-American Court of Human Rights

IBRD

International Bank for Reconstruction and Development

ICC

International Criminal Court

ICC Statute

Rome Statute of the International Criminal Court(p. lxxiii)

ICCPR

International Covenant on Civil and Political Rights

ICERD

International Convention on the Elimination of all Forms of Racial Discrimination

ICESCR

International Covenant on Economic, Social and Cultural Rights

ICJ

International Court of Justice

ICJ Pleadings

International Court of Justice: Pleadings, Oral Arguments, Documents

ICJ Reports

Reports of Judgments, Advisory Opinions and Orders of the International Court of 
Justice

ICLQ

International and Comparative Law Quarterly
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ICLR

International Criminal Law Review

ICR

Industrial Cases Reports

ICRC

International Committee of the Red Cross

ICSID

International Centre for the Settlement of Investment Disputes

ICSID Rev-FILJ

ICSID Review—Foreign Investment Law Journal

ICTR

International Criminal Tribunal for Rwanda

ICTY

International Criminal Tribunal for the Former Yugoslavia

ICTY Statute

Statute of the International Tribunal for the Prosecution of Persons Responsible for 
Serious Violations of International Humanitarian Law Committed in the Territory of 
the Former Yugoslavia since 1991

IDI

Institut de Droit International

IELR

International Environmental Law Reports

IHRR

International Human Rights Reports

IIC

International Investment Claims

IJMCL

International Journal of Marine and Coastal Law

IJTJ

International Journal of Transitional Justice

IL & Man R

International Law & Management Review

IL Studies

International Law Studies
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ILA

International Law Association

ILC

International Law Commission

ILC Ybk

Yearbook of the International Law Commission

ILDC

Oxford Reports on International Law, International Law in Domestic Courts

ILM

International Legal Materials

ILO

International Labour Organization(p. lxxiv)

ILQ

International Law Quarterly

ILR

International Law Reports (continuation of the Annual Digest)

Irish Law Reports

ILS

International Law Studies

IMF

International Monetary Fund

Imm AR

Immigration Appeal Reports

IMO

International Maritime Organization

Indian JIL

Indian Journal of International Law

Indiana ICLR

Indiana International Comparative Law Review

Indiana JGLS

Indiana Journal of Global Legal Studies

Indiana LJ

Indiana Law Journal
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INGO

international non-governmental organization

Int Comm LR

International Community Law Review

Int Crim LR

International Criminal Law Review

Int Org LR

International Organizations Law Review

Int Org

International Organization

IR

Irish Reports

IRRC

International Review of the Red Cross

Is LR

Israel Law Review

Is YBHR

Israeli Yearbook of Human Rights

It YIL

Italian Yearbook of International Law

ITBL

International Tax and Business Lawyer

ITLOS

International Tribunal for the Law of the Sea

IUU

illegal, unreported, and unregulated

J Hist IL

Journal of the History of International Law

J Marshall LR

John Marshall Law Review

J Trans LP

Journal of Transnational Law and Policy

J Use of Force & IL
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Journal on the Use of Force and International Law

JAIL

Japanese Annual of International Law

JCCP

Journal of Commonwealth and Comparative Politics

JCE

joint criminal enterprise

JCP

Juris-Classeur Périodique

JCSL

Journal of Conflict & Security Law

JDI

Journal du droit international

JEL

Journal of Environmental Law

JENRL

Journal of Energy & Natural Resources Law(p. lxxv)

JIANL

Journal of Immigration Asylum and Nationality Law

JIBL

Journal of International Business and Law

JICJ

Journal of International Criminal Justice

JIDS

Journal of International Dispute Settlement

JIEL

Journal of International Economic Law

JIL & Int Rel

Journal of International Law and International Relations

JMLC

Journal of Maritime Law and Commerce

JORF

Journal officiel de la République française
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JPIL

Journal of Private International Law

JUFIL

Journal on the Use of Force and International Law

JWIT

Journal of World Investment and Trade

JWT

Journal of World Trade

JYIL

Japanese Yearbook of International Law (continuation of JAIL)

KB

Law Reports, King’s Bench

L & Hist R

Law and History Review

Lauterpacht,

H Lauterpacht, The Development of International Law

Development (1958)

by the International Court (1958)

LCP

Law and Contemporary Problems

LIEI

Legal Issues of Economic Integration

LJ Ch

Law Journal Reports, Chancery

LJIL

Leiden Journal of International Law

Lloyd’s Rep

Lloyd’s List Law Reports

LNOJ

League of Nations, Official Journal

LNTS

League of Nations Treaty Series

Lowe & Fitzmaurice (eds),
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Lowe & Fitzmaurice (eds), Fifty Years of the International

Jennings Essays (1996)

Court of Justice: Essays in Honour of Sir Robert Jennings (1996)

Loyola UCLJ

Loyola University of Chicago Law Journal

LPIB

Law and Policy in International Business

LPICT

Law & Practice of International Courts and Tribunals

LQR

Law Quarterly Review

LR PC

Law Reports, Privy Council

Maine LR

Maine Law Review

Manchester JIEL

Manchester Journal of International Economic Law

Mar Policy

Maritime Policy and Management

McGill LJ

McGill Law Journal(p. lxxvi)

McNair, Opinions

McNair, International Law Opinions (3 vols, 1956)

McNair, Treaties (1961)

McNair, The Law of Treaties (1961)

Md JIL

Maryland Journal of International Law

Md LR

Maryland Law Review

Melb JIL

Melbourne Journal of International Law

Melb ULR

Melbourne University Law Review
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Mich JIL

Michigan Journal of International Law

Mich LR

Michigan Law Review

Mich St ILR

Michigan State International Law Review

Minn

Minnesota Reports (US)

Minn JIL

Minnesota Journal of International Law

Minshu

Saikou Saibansho Minji Hanreishu (Japan)

MLR

Modern Law Review

Moore, Digest

Moore, A Digest of International Law (8 vols, 1906)

Moore, Int Arb

Moore, History and Digest of the International Arbitrations to which the United States 
Has Been a Party (6 vols, 1898)

MoU

Memorandum of Understanding

MPEPIL

Max Planck Encyclopedia of Public International Law, online edition

MPUNYB

Max Planck Yearbook of United Nations Law

NAFTA

North American Free Trade Agreement

NATO

North Atlantic Treaty Organization

NCJILCR

North Carolina Journal of International Law and Commercial Regulation

NE

North Eastern Reporter (US)
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NGO

non-governmental organization

NILR

Netherlands International Law Review

NJ

Nederlandse Jurisprudentie (Netherlands)

NJW

Neue Juristische Wochenschrift

nm

nautical mile

Nordic JIL

Nordic Journal of International Law

Notre Dame JICL

Notre Dame Journal of International and Comparative Law

Notre Dame LR

Notre Dame Law Review

NQHR

Netherlands Quarterly of Human Rights

NRG 2nd Ser/3rd Ser

Nouveau Recueil Général de traités et autres actes relatifs aux rapports de droit 
international, Second Series/Third Series

NY

New York Reports (US)(p. lxxvii)

NYIL

Netherlands Yearbook of International Law

NYS

New York Supplement (US)

NYS (2d)

New York Supplement, Second Series (US)

NZYIL

New Zealand Yearbook of International Law

OAS

Organization of American States
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OAU

Organization of African Unity (now African Union)

Ocean Ybk

Ocean Yearbook

OCLJ

Ocean and Coastal Law Journal

ODIL

Ocean Development & International Law

OJ

Official Journal of the European Union

OJLS

Oxford Journal of Legal Studies

ONCA

Ontario Court of Appeal Reports

Oppenheim

Oppenheim, International Law (9th edn, 1992), edited by Sir Robert Jennings and Sir 
Arthur Watts

Oregon RIL

Oregon Review of International Law

ÖZföR

Österreichische Zeitschrift für öffentliches Recht

P

Probate, Divorce and Admiralty Division

Pace ILR

Pace International Law Review

Palestine YIL

Palestine Yearbook of International Law

PAS

Proceedings of the American Society of International Law

PCA

Permanent Court of Arbitration

PCIJ

Permanent Court of International Justice
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PD

Law Reports, Probate, Divorce and Admiralty Division

PELJ

Potchefstroom Electronic Law Journal

Philippine LJ

Philippine Law Journal

PLO

Palestine Liberation Organization

Pol YIL

Polish Yearbook of International Law

PRC

People’s Republic of China

Public LR

Public Law Review

QB

Law Reports, Queen’s Bench

QCCS

Quebec Superior Court Reports

QIL

Questions of International Law

R Comp L

Review of Comparative Law

RBDI

Revue Belge de Droit International

RCEEL

Review of Central and Eastern European Law

Rdi

Rivista di Diritto Internazionale

RDI

Revue de droit international(p. lxxviii)

RDILC

Revue de droit international et de législation comparée (Brussels)

RDISDP
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Revue de Droit International, de Sciences Diplomatiques et Politiques

Rec

Recueil des décisions du Conseil constitutionnel (France)

Rec Lebon

Recueil des arrêts du Conseil d’État (France)

REDI

Revista Española de Derecho Internacional

Restatement Third

American Law Institute, Restatement of the Law Third: The Foreign Relations Law of 
the United States (2 vols, 1987)

Rev Aff Eur

Revue des Affaires Européennes

Rev crit

Revue critique de droit international privé

RG

Rossiiskaia gazeta

RGDIP

Revue générale de droit international public (Paris)

RIAA

United Nations, Reports of International Arbitral Awards

RITD

Revue internationale de la théorie du droit

RJQ

Recueil de jurisprudence du Québec

RMFO

regional fisheries management organization

RSC

Revised Statutes of Canada

SA

South African Law Reports

S Af Mercantile LJ

South African Mercantile Law Journal

S Ct
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Supreme Court Reports (US)

San Diego ILJ

San Diego International Law Journal

Santa Clara JIL

Santa Clara Journal of International Law

Satow

Satow, Satow’s Diplomatic Practice (7th edn, 2017), edited by Sir Ivor Roberts

SC

Security Council

SCA

Supreme Court of Appeal (South Africa)

SCR

Supreme Court Reports (Canada)

Seoul LJ

Seoul Law Journal

SFRY

Socialist Federal Republic of Yugoslavia

SGHC

Singapore High Court

SIULJ

Southern Illinois University Law Journal

SLT

Scots Law Times

SOAS LJ

School of Oriental and African Studies University of London Law Journal

SOFA

Status of Forces Agreement

SOMA

Status of Mission Agreement(p. lxxix)

Southwestern JIL

Southwestern Journal of International Law

Southwestern LR

Southwestern Law Review
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Soviet YIL

Soviet Yearbook of International Law

Sp Ecc & Add

Spinks Ecclesiastical and Admiralty Reports

Stanford JIL

Stanford Journal of International Law

Stanford LR

Stanford Law Review

Stat

Statutes at Large (US)

Stb

Staatsblad (Netherlands)

SUA Convention

Convention for the Suppression of Unlawful Acts against the Safety of Maritime 
Navigation

T Jeff LR

Thomas Jefferson Law Review

TEL

Transnational Environmental Law

Temple ICLJ

Temple International and Comparative Law Journal

Texas ILJ

Texas International Law Journal

Texas LR

Texas Law Review

TFEU

Treaty on the Functioning of the European Union

TIAS

Treaties and Other International Acts Series (US)

TLCP

Transnational Law and Contemporary Problems

Trans L

Transnational Lawyer
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TRNC

Turkish Republic of Northern Cyprus

Tul JICL

Tulane Journal of International and Comparative Law

Tul Mar LJ

Tulane Maritime Law Journal

U Chic LR

University of Chicago Law Review

U Miami IA LR

University of Miami Inter-American Law Review

U Penn JIL

University of Pennsylvania Journal of International Law

U Penn LR

University of Pennsylvania Law Review

UBCLR

University of British Columbia Law Review

UCLJLJ

UCL Journal of Law and Jurisprudence

UDHR

Universal Declaration of Human Rights

UKEAT

United Kingdom Employment Appeal Tribunal

UKHL

United Kingdom House of Lords

UKMIL

UK Materials on International Law (in BY)

UKPC

United Kingdom Privy Council

UKSC

United Kingdom Supreme Court

UKTS

United Kingdom Treaty Series

UN Charter



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

Charter of the United Nations

UNCIO

United Nations Conference on International Organization(p. lxxx)

UNCITRAL

United Nations Commission on International Trade Law

UNCLOS

United Nations Convention on the Law of the Sea

UNCLOS I

First United Nations Conference on the Law of the Sea, 1956

UNCLOS II

Second United Nations Conference on the Law of the Sea, 1960

UNCLOS III

Third United Nations Conference on the Law of the Sea, 1973–82

UNEP

United Nations Environment Program

UNESCO

United National Educational, Scientific and Cultural Organization

UNFCCC

United Nations Framework Convention on Climate Change

UNMIK

United Nations Interim Administration Mission in Kosovo

UNMTE

United Nations Model Treaty on Extradition

UNTAET

United Nations Transitional Administration in East Timor

UNTS

United Nations Treaty Series

UPU

Universal Postal Union

US

United States Supreme Court Reports

US Digest

Digest of United States Practice in International Law
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USC

United States Code

USTS

United States Treaty Series

Utah LR

Utah Law Review

Utrecht LR

Utrecht Law Review

Va JIL

Virginia Journal of International Law

Va LR

Virginia Law Review

Valp ULR

Valparaiso University Law Review

Vand JTL

Vanderbilt Journal of Transnational Law

VCCR

Vienna Convention on Consular Relations

VCDR

Vienna Convention on Diplomatic Relations

VCLT

Vienna Convention on the Law of Treaties

VCLT II

Vienna Convention on the Law of Treaties between States and International 
Organizations or between International Organizations

Ves Jun

Vesey Jun’s Reports

Vic

Victoria (Australia)

Villanova ELJ

Villanova Environmental Law Journal(p. lxxxi)

VKS

Vestnik Konstitutionnogo Suda Rossiskoi Federatsii (Russian Federation)
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WAR

Western Australian Reports

Wash U Global SLR

Washington University Global Studies Law Review

Wheaton

Wheaton’s Supreme Court Reports (US)

Whiteman

Whiteman, Digest of International Law (1963–73)

WHO

World Health Organization

WL

Westlaw

WLR

Weekly Law Reports

Wm Rob

William Robinson’s Admiralty Reports

WRD

Water Resources Development

WTAM

World Trade & Arbitration Materials

WTO

World Trade Organization

Yale JIL

Yale Journal of International Law

Yale LJ

Yale Law Journal

Ybk IEL

Yearbook of International Environmental Law

Ybk IHL

Yearbook of International Humanitarian Law

Ybk Polar L

Yearbook of Polar Law

ZaöRV
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Zeitschrift für Ausländisches Öffentliches Recht und Völkerrecht

ZAGPPHC

Gauteng High Courts, Pretoria

ZASCA

Supreme Court of Appeal of South Africa
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Glossary
James Crawford SC, FBA

From: Brownlie's Principles of Public International Law (9th Edition)
James Crawford

Previous Edition (8 ed.)

Acquis communautaire

From the French ‘that which has been agreed upon by the Community’; the 
accumulated body of case law, treaties, and legislation that comprise the laws of the 
European Union.

Acta jure gestionis; jure gestionis

An act not characteristic of or unique to a state, e.g. a commercial transaction (as 
opposed to ACTA JURE IMPERII ).

Acta jure imperii; jure imperii

An act characteristic of or unique to a state, e.g. involving governmental authority (as 
opposed to acta jure gestionis).

Ad hoc

Formed or derived for a particular purpose; lacking in generality.

Amicus curiae

A person permitted to present arguments bearing on issues before a tribunal yet not 
representing the interests of any party to the proceedings.

Aut dedere aut iudicare

A principle usually embodied in a treaty requiring a state to either try an accused or 
extradite him or her to another state willing to do so.

Casus foederis

https://opil.ouplaw.com/
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445
https://opil.ouplaw.com/view/10.1093/he/9780199699698.001.0001/he-9780199699698
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The preconditions contained in a treaty (usually regional) for the formation of an 
alliance. Commonly contained within pacts of collective self-defence.

Causa sine qua non

A necessary cause of the event.

Compromis

A special agreement between states to submit a particular issue either to an arbitral 
tribunal or to the International Court.

Conflict of laws (private international law)

A part of the law of each state which provides rules for deciding cases involving 
foreign factual elements, e.g. a contract made abroad.

Cujus est solum usque ad caelum et ad inferos

Who owns the surface has title both to the airspace above and the subsoil.

Culpa

The civil/Roman law term employed to refer to negligence, lack of reasonable care.

De facto

A situation arising in fact, whether recognized legally or not; as opposed to de jure.

De jure

According to law or by right; as opposed to de facto.

De lege ferenda

Relating to the law as it should be if it were to accord with good policy (cf de lege 
lata, concerning the law as already laid down).

Delicta juris gentium

Wrongs recognized by public international law.

Détournement de pouvoir

A term of French administrative law originally, meaning abuse of administrative 
powers by public officials.

Dicta

Propositions of law stated by tribunals not directed to the principal matters in issue; 
not the grounds of decision (cf RATIO DECIDENDI ).

Dies ad quem

The day to which.

Diligentia quam in suis

The standard of care normally exercised by a person in the conduct of his or her own 
affairs.

Dominium
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Title or ownership.

Equity infra legem

Equity defined by legal principles.(p. lxxxiii)

Erga omnes

Opposable to or valid against ‘all the world’, i.e. all other legal persons, irrespective 
of specific consent on the part of those thus affected.

Ex aequo et bono

Equity at large, unconstrained by law (cf Equity infra legem).

Ex gratia

As a matter of discretion (e.g. a compensation payment made ex gratia, without any 
admission of liability).

Ex hypothesi

In accordance with or following from a hypothesis stated.

Ex officio

By virtue of office; a right derived by virtue of holding a particular position.

Ex post facto

Occurring after the fact.

Ex proprio motu

See PROPRIO MOTU .

Force majeure

The occurrence of an irresistible force or unforeseen restraint.

Forum non conveniens

A common law doctrine used at the discretion of the court to deny jurisdiction where 
there is a more appropriate forum for the resolution of a dispute elsewhere.

Forum prorogatum

Jurisdiction on the basis of tacit consent after a case has been submitted.

Imperium

Governmental authority; a sovereign right or interest.

In absentia

Used ordinarily in relation to a civil or criminal trial conducted without the presence 
of the accused.

In statu nascendi

In the process of formation.

In pari delicto
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Equally at fault; equally implicated in wrongful conduct.

In personam

Applicable to an individual, natural or juridical; a personal action (cf IN REM ).

Inter alia

Among other things.

Inter se

Between the parties to a specific agreement or other transaction.

Intuitu personae

By virtue of the person concerned.

Ipso facto

By the fact itself; the direct consequence of an action.

Jura novit curia

The principle that a court or tribunal is presumed to know the law.

Jurisprudence constante

A consistent jurisprudence or line of authority.

Jus cogens

Peremptory norms of general international law.

Jus gentium

Those rules of law common to all nations; the law of nations. Originally a Roman term 
preceding the modern formulation ‘international law’.

Lex ferenda

See DE LEGE FERENDA .

Lex lata

The law as it exists; as opposed to DE LEGE FERENDA .

Lex specialis

The principle that a particular law displaces a more general law in the event of a 
conflict between them.

Lis alibi pendens; lis pendens

Dispute pending elsewhere; a doctrine of private international law to obviate or 
otherwise reduce the risk of parallel proceedings in the same matter.

Locus delicti

The state or jurisdiction where a tort or civil wrong was committed.

Locus standi

The existence of a sufficient legal interest in a case; title to sue.
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Mutatis mutandis

Applicable to an analogous situation with necessary modifications.

Ne bis in idem

The principle that no person should be proceeded against twice over the same matter. 
(p. lxxxiv)

Nemo dat quod non habet

The principle that a donor cannot give a greater interest than he or she already has.

Nullum crimen sine lege

The principle that a crime cannot be committed unless it was considered as such 
under an applicable system of law at the time of its commission; also called the 
principle of legality.

Obiter; obiter dicta

See Dicta.

Opinio juris sive necessitatis

The element in the practice of states which denotes that the practice is required by 
international law.

Pacta sunt servanda

The principle that agreements are binding and are to be implemented in good faith.

Pacta tertiis nec nocent nec prosunt; pacta tertiis

The principle that a treaty is only binding on those who are party to it; a treaty 
between third parties.

Persona non grata

One who is not welcome; term of art in diplomatic relations used to formally proscribe 
a person from entering or remaining within the receiving state.

Prima facie

In principle; presumptively.

Proprio motu

Of the court’s own motion.

Qua

Considered as; in the character or capacity of.

Quid pro quo

A reciprocal exchange, e.g. consideration for acts performed or to be performed.

Ratio; ratio decidendi

The principal proposition or propositions of law determining the outcome of a case, or 
necessary for the decision of a particular case (cf Dicta).
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Ratione materiae

By reason of the subject matter; thus an immunity ratione materiae is an immunity 
accorded by reference to the subject matter of the claim.

Ratione personae

By reason of the person; thus an immunity ratione personae is accorded by reason of 
a person’s status (e.g. a serving head of state).

Ratione temporis

By reference to time; thus an objection to jurisdiction ratione temporis is an objection 
by reference to the time at which a claim arose.

Rebus sic stantibus

The implication that the obligations under a treaty are terminable in the event of a 
fundamental change of circumstances.

Res communis

Objects or areas held in common, not subject to the sovereignty of a single state (e.g. 
high seas, outer space).

Res inter alios acta

A matter affecting third parties and not opposable to the legal persons between whom 
there is an issue.

Res judicata

The principle that an issue actually decided by a court should not be reopened.

Res nullius

An asset susceptible of acquisition but presently under the ownership or sovereignty 
of no one.

Siège social

French legal concept for determining corporate domicile; may be loosely rendered as 
‘head office’ or ‘predominant place of administrative activity’.

Stare decisis

The principle that a tribunal should follow its own previous decisions and those of 
other tribunals of equal or greater authority.

Stipulation pour autrui

Contractual stipulation in favour of a third party.(p. lxxxv)

Stricto sensu

The narrow sense.

Sui generis

Not falling within normal legal categories; unclassifiable.

Travaux préparatoires
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Preparatory work; preliminary drafts, minutes of conferences, and the like, relating to 
the conclusion of a treaty.

Ultra vires

Unauthorized by legal authority; invalid as beyond power.

Uti possidetis juris; uti possidetis

The presumption that the boundaries of a new state or entity follow those that existed 
under the previous (colonial) regime.(p. lxxxvi)
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(p. 3) 1  Introduction
Then felt I like some watcher in the skies

When a new planet swims into his ken …

Keats1

1.  Development of the Law of Nations
The law of nations, now known as (public) international law,2 developed out of the tradition 
of the late medieval jus gentium.3 Through an influential series of writers—Vitoria,4 

Gentili,5 Grotius,6 Pufendorf,7 Wolff,8 Vattel,9 and others—it came to be seen (p. 4) as a 
specialized body of legal thinking about the relations between rulers, reflective of custom 
and practice in such matters as treaty-making, the status of ambassadors, the use of the 
oceans, and the modalities of warfare. The thirteenth-century rediscovery of Roman or civil 
law by figures such as Thomas Aquinas10 reinforced the idea that law could structure or at 
least moderate the relations between kingdoms, principalities, and republics.11 The Thomist 
conceptualization of such relations owed much to the notion of the ‘just war’ that was later 
to preoccupy Grotius and others. At that time, international law—if the term was even 
applicable—was essentially a moral question (resulting in the elevation of the ‘just war’ to a 
matter of Christian doctrine); but it was engaged with issues familiar to a modern 
practitioner or scholar, such as territorial claims, treaties, the right of legation, and 
maritime transit. A signal development hinting at advances yet to come was that war was 
seen as the prerogative of the sovereign:

For it is not the business of a private individual to declare war, because he can seek 
for redress of his rights from the tribunal of his superior. Moreover it is not the 
business of a private individual to summon together the people, which has to be 
done in wartime. And as the care of the common weal is committed to those who 
are in authority, it is their business to watch over the common weal of the city, 
kingdom or province subject to them.12

The Treaties of Westphalia of 1648–9—ending the Thirty Years War—are often regarded as 
at the origin of what we now call international law, hence the standard reference to the 
public order system founded on state sovereignty as ‘Westphalian’. But this is anachronistic: 
while the Treaties may have consolidated the idea of the nation state they neither created 
nor constituted the law of nations, nor did they establish (outside Germany) any new 
political or legal institutions.13

In terms of intellectual history, international law was European in origin, although the 
Europe in question was large, extending to the whole Mediterranean, to Russia and the 
Near East; thence international law travelled with the colonizers to the Americas, to Asia, to 
Africa, and eventually to Oceania.14 At this time, Europe was not chauvinistic in defining 
membership of the international system.15 For example, the Ottoman Empire was accepted 
as a valid participant as early as 1649.16

(p. 5) In Asia, a number of states such as Siam/Thailand, China, and Japan survived the 
colonial onslaught and continued to assert their independence, as demonstrated by 
Macartney’s embassy to China in 1792 and his acid reception by the Qianlong Emperor.17 

By the mid-nineteenth century, China had been largely cowed by the use of gunboat 
diplomacy, leading to the Treaties of Beijing in 1860.18 Japan, by contrast, engaged in a 
controlled opening to the west, with British naval advisers and an early translation of 
Wheaton’s International Law.19 A few Asian nations were able to remain independent, 
either because it was convenient for the colonial powers (as in the case of Siam/Thailand) or 
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because the state succeeded in internal modernizing (as in the case of Japan, whose navy 
crushed Russia’s at the battle of Tsushima in 1905). Similarly, Ethiopia was able to maintain 
its independence at the expense of Italy following the latter’s defeat at the battle of Adowa 
in 1896. The remainder of the African continent, however, was subjugated: following the 
Berlin Conference of 1884 and the ‘Scramble for Africa’,20 it was divided between Great 
Britain, France, Belgium, Germany, Spain, Portugal, and Italy to create a political landscape 
that would last until after the Second World War.21

By this stage, the ‘modern structure’ of the law of nations was recognizably in place. The 
system of diplomatic relations, recognition, international organizations, treaties, and 
customary international law had taken on essentially modern contours. At the same time, 
colonialism had reshaped the world in a Eurocentric image. By the 1920s, the number of 
states in the world had been reduced to some 64, of which 16 were former Spanish and 
Portuguese colonies in South and Central America. Of the non-European nations, only seven 
—Ethiopia, Liberia, the Ottoman Empire (Turkey), Thailand, China, Japan, and Afghanistan 
—had managed to retain a measure of independence.

At the same time, sovereignty was assigned unique value in the international sphere. By the 
1920s, international law was seen as entirely dependent on the consent—express or implied 
—of states,22 and as applicable to states alone: ‘Since the Law of Nations is based on the 
common consent of individual States, and not of individual human beings, States solely and 
exclusively are the subjects of International Law.’23 But the influence of earlier eras was not 
entirely expunged. Even at this point in time—the crest of (p. 6) the positivist wave—the 
Permanent Court of International Justice had indicated that rights under international law 
could be conferred on individuals.24

At around this time, international legal personality gained an added dimension with the 
emergence of international organizations. In the nineteenth century, states moved from the 
bilateral treaty and reliance on diplomatic contact to other forms of cooperation. The 
Congress of Vienna (1814–15) heralded an era of international conferences and multilateral 
treaties: later there appeared river commissions such as the European Commission of the 
Danube (1856) and administrative unions such as the International Telegraph Union (1865). 
The Hague Peace Conferences of 1899 and 1907 failed to prevent a world war, but initiated 
a tradition of multilateral regulation of armed conflict and the idea of a permanent court. 
After 1919 the League of Nations and after 1945 the United Nations instituted more 
developed attempts at peacekeeping arrangements, and many specialized institutions 
concerned with technical, economic, and social cooperation were established. Permanent 
organizations with executive and administrative organs paralleled but did not replace the 
system of ad hoc diplomacy and conferences.25

Over the course of the twentieth century, international law underwent a profound process 
of expansion. Developments included, inter alia, the creation of international organizations 
of universal membership with treaty-making powers (see chapter 7); detailed elaboration of 
the law of the sea (see chapters 11–13); the establishment of permanent bodies (or at least 
permanently available institutions) for the settlement of international disputes, including 
‘mixed’ disputes between states and private parties (see chapter 32); the prohibition on the 
use of force by states (see chapter 33); the emergence of various sub-disciplines or 
specialist areas of work and study, notably, human rights (see chapter 29), international 
environmental law (see chapters 14, 15), international economic law,26 international 
criminal law (see chapter 30), and progress towards the codification of international law, 
principally through the work of the International Law Commission.27

2.  International Law as Law
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At an elementary level, the system of international law is derived from four sources, 
enumerated in Article 38(1) of the Statute of the International Court of Justice: (1) treaties; 
(2) customary international law; (3) general principles of law; and (4) ‘judicial decisions and 
the teachings of the most highly qualified publicists of the various (p. 7) nations, as a 
subsidiary means for the determination of rules of law’.28 But these, important in their own 
right, tell us little about the wider intellectual history of the field or its normative 
underpinnings.

(A)  Natural law origins
The early development of international law saw its gradual separation from natural law, a 
process spurred on by the Reformation and the wars of religion, notably the Thirty Years 
War which ended with the Peace of Westphalia (1648). Natural law as a school of thought 
had emerged from the philosophical traditions of Roman law and the Roman Church, which 
conceived of a universal jus naturale (natural law properly speaking) of which the jus 
gentium (the law of peoples) was a subset.29 Natural law, thus conceived, was universal; 
this was the background from which emerged Vitoria, Grotius, and other early theorists. 
Their contribution, wittingly or not, was the separation of the jus gentium from the jus 
naturale and its modulation into a law of nations, which applied specifically to the rulers of 
states. This was particularly evident in the work of Grotius, who depicted international law 
as the gradual development of universal principles of justice which could be deciphered 
through human agency (independent of received religion):

But as the Laws of each State respect the Benefit of that State; so amongst all or 
most States there might be, and in Fact there are, some Laws agreed on by common 
Consent, which respect the Advantage not of one Body in particular, but of all in 
general. And this is what is called the Law of Nations, when used in Distinction to 
the Law of Nature ….

Let it be granted then, that Laws must be silent in the midst of Arms, provided they 
are only those Laws that are Civil and Judicial, and proper for Times of Peace; but 
not those that are of perpetual Obligation, and are equally suited to all Times. For it 
was very well said … That between Enemies, Written, that is, Civil Laws, are of no 
Force, but Unwritten are, that is, those which Nature dictates, or the Consent of 
Nations has instituted …. [T]here are some Things, which it would be unlawful to 
practise even against an Enemy.30

Thus understood, the law of nations was a system of norms, whether derived from a 
universally applicable ‘natural’ morality or attested by ‘the Consent of Nations’. But over 
time thinking on the subject became progressively more concerned with a limited agenda of 
legal issues external to the state, as can be seen from a side-by-side comparison of Grotius’s 
De iure belli ac pacis (1625) and Vattel’s Le Droit des gens (1758). The bridge between the 
two was Wolff, who attempted a description of the jus gentium according to scientific 
principles.31 Wolff argued that collective society could not be (p. 8) promoted unless states 
formed a universal political entity, a ‘supreme state’ from which would proceed the law of 
nations:32

[A]ll the nations scattered throughout the whole world cannot assemble together, as 
is self-evident, that must be taken to be the will of all nations which they are bound 
to agree upon, if following the leadership of nature they use right reason. Hence it 
is plain, because it has to be admitted, that what has been approved by the more 
civilized nations is the law of nations.33
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Wolff was the progenitor of Vattel’s Le Droit des gens, which could claim to be the first 
international law textbook.34 But Vattel’s text was at odds with many of Wolff’s conclusions, 
most notably with the concept of the ‘supreme state’, preferring instead to see the 
(European) state system as a collective capable of acting in the common interest.35 Thus 
Vattel asserted that the continent formed …

a political system in which the Nations inhabiting this part of the world are bound 
by their relations and various interests into a single body. It is no longer, as in 
former times, a confused heap of detached parts, each of which had little concern 
for the lot of the others, and rarely troubled itself over which did not immediately 
affect it. The constant attention of sovereigns to all that goes on, the custom of 
resident ministers, the continual negotiations that take place, make of modern 
Europe a sort of Republic, whose members—each independent but all bound 
together by a common interest—unite for the maintenance of order and the 
preservation of liberty. Hence arose that famous scheme of the political balance, or 
the equilibrium of power.36

Subsequently, no less a figure than Kant (1724–1809)37 sought to recharacterize the 
binding character of international law, proposing an international federation of republican 
states (foedus pacificum)—along substantially similar lines to Wolff’s ‘supreme state’38— 
backed by coercive rules, as the only method by which a secure and lasting peace could be 
achieved:

There is only one rational way in which states coexisting with other states can 
emerge from the lawless condition of pure warfare. Just like individual men, they 
must renounce their savage and lawless freedom, adapt themselves to public 
coercive laws, and thus form an international state (civitas gentium), which would 
necessarily continue to grow until it embraced all the peoples of the earth. But since 
this is not the will of the (p. 9) nations, according to their present conception of 
international right … the positive idea of a world republic cannot be realised. If all 
is not to be lost, this can at best find a negative substitute in the shape of an 
enduring and gradually expanding federation likely to prevent war. The latter may 
check the current of man’s inclination to defy the law and antagonise his fellows, 
although there will always be a risk of it bursting forth anew.39

(B)  From positivism to the present day
The early modern period also saw the emergence of ‘sovereign’ states from the claims of 
Empire, secular or religious. States emerged as material, independent entities and 
international law was one of the ways they developed of managing their relations. The 
apparent paradox of how law can operate between sovereigns is resolved by the priority 
given to consent in the formation of legal obligation and by the imperative need for 
cooperation in interstate affairs—combined with the insight that sovereignty includes the 
capacity to make permanent commitments, treaties and not merely truces.40 Indeed, the 
law itself begins to say what it takes to become a state and what, as a matter of law, it 
means to be a state.

The law of nations developed within a system wholly lacking in other institutions, and 
international law remains highly state-centric, a position reinforced from the early 
nineteenth century by the development and subsequent dominance of positivism as an 
account of law and legal obligation. Positivism was distinguished by the notion that only 
positive law—that is, law which had in some form been made by authority—could be 
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considered true law. International law, which could only with difficulty be seen to be made— 
and then in a diffuse way—was caught up in this.

Positivism sees law as an emanation of power, the command of a sovereign enforced by a 
sanction. International law—not law above the state but law between states, enforceable, 
short of war, by way of moral opprobrium or by denial of benefits—is difficult to account for 
on such a basis. Indeed, according to some positivists, notably John Austin (1790–1859), 
international law was only ‘law improperly so called’.41 In this sense, Austin conjectured:

[T]he law obtaining between nations is not positive law: for every positive law is set 
by a given sovereign to a person or persons in a state of subjugation to its author … 
[T]he law obtaining between nations is law (improperly so called) set by general 
opinion. The duties which it imposes are enforced by moral sanctions: by fear on the 
part of nations, or by fear on the part of sovereigns, of provoking general hostility, 
and incurring its probable evils, in case they shall violate maxims generally received 
and objected.42

(p. 10) According to Austin, international law did not comply with the positivist axiom: in 
the international system there was by definition no single sovereign, thus no command, and 
sanctions were decentralized and sporadic. His was an extreme position, not inherent in 
positivism as such but in the dogma of a single sovereign as the fount of all law. Austin’s 
friend and intellectual predecessor—Jeremy Bentham (1748–1832)—had no such issue with 
international law, principally because he thought that national sovereigns, just as they could 
proclaim laws for the benefit of their own communities, could together promulgate 
international law: they were not disabled from collective action.43 Bentham, unlike Austin, 
also believed that a real law could be enforced by a religious or moral sanction:

When a foreign state stands engaged by an express covenant to take such a part in 
the enforcement of such a law as that in question, this is one of the cases in which a 
foreign state is said to stand with reference to such law in the capacity of a 
guarantee. Of a covenant of this sort many examples are to be met with in the 
history of international jurisprudence.44

A more refined version of positivist legal theory was elaborated by HLA Hart (1907–92). 
Drawing on Kelsen, Hart distinguished three categories of rules: (1) primary rules, 
concerning human action and interaction; (2) secondary rules (rules of adjudication, 
enforcement, and change) which underpin and operate in relation to the primary rules; and 
(3) the master ‘rule of recognition’, which enables the observer to identify the components 
of the system and to treat them as legal. It was the internal attitude, mainly of the officials, 
those responsible for the application of the secondary rules, which marked the system as 
legal and not merely a set of social rules. What mattered was not their acceptance of 
primary rules but their acceptance of the system by which those rules were generated and 
applied: the combination of primary and secondary rules was perceived as the essence of 
law.45

Measured by this more complex standard, Hart saw international law as a marginal form, 
possessing some but not all the characteristics of a developed legal system and then only 
imperfectly.46 It had only rudimentary institutions of adjudication, enforcement, and change 
—no courts of compulsory jurisdiction, no legislature, a frail internal attitude on the part of 
officials: ‘no other social rules are so close to municipal law as international law’,47 but 
social rules they remained.
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This position was the subject of critical scrutiny by Brownlie, who argued that whatever the 
theoretical overlay of law/not law imposed by Hart (and positivists in general), the reality of 
international law told a different story:

The lack of compulsory jurisdiction and a legislature is regarded by Hart not as the 
special feature of a system which operates in conditions of a certain kind, but as the 
marks of (p. 11) an outcast, of a butterfly which is not wanted for a pre-determined 
collection. Yet … the stability of international relations compares quite well with 
internal law, given the grand total of municipal systems ruptured by civil strife since 
1945. And whilst it may be said that international law lacks secondary rules, this 
matters less if one accepts the view that secondary rules do not play such a decisive 
role in maintaining the more basic forms of legality in municipal systems.48

(C)  The basis of obligation
In fact, there are many examples of public order systems which lack an identifiable 
sovereign but manage to function—ranging from the customary laws of indigenous societies 
to the law of the European Union. The classification of a system as legal does not 
predetermine its effectiveness: witness various national law systems in greater or lesser 
disarray. The question is whether the rules, traditions, and institutions of a given system 
enjoy at least some salience within the relevant society, meet its social needs, and are 
applied through techniques and methods recognizably legal—as distinct from mere 
manifestations of unregulated force. There is no reason to deny to such systems the 
classification of being legal—recognizing, however, that this leaves many questions open.

During the twentieth century, this understanding of international law has been further 
articulated through sociological theories,49 as well as, latterly, by the resurgence of a more 
rigorous and pragmatic natural law approach.50 In particular, John Finnis has defended the 
idea of an international law—particularly customary international law—able to emerge 
without being made by anyone with authority to make it, and without the benefit of Hart’s 
secondary rules for the authorized generation and alteration of rules:

[A]lthough there are direct ‘moral’ arguments of justice for recognizing customs as 
authoritative … the general authoritativeness of custom depends upon the fact that 
custom-formation has been adopted by the international community as an 
appropriate method of rule creation. For, given this fact, recognition of the 
authoritativeness of particular customs affords all states an opportunity of 
furthering the common good of the international community by solving interaction 
and co-ordination problems otherwise insoluble. And this opportunity is the root of 
all legal authority, whether it be the authority of rulers or (as here) of rules.51

(p. 12) 3.  The Reality and Trajectory of International Law
(A)  The state and sovereignty
States are ‘political entities equal in law, similar in form … the direct subjects of 
international law’.52 Despite the manifest historical contingencies involved, once statehood 
is generally recognized, a new situation arises: the new state is ‘sovereign’, has 
‘sovereignty’;53 and this is true no matter how fragile its condition or diminutive its 
resources. In this respect, sovereignty has not evolved much from the position described by 
Vattel in the eighteenth century:
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Since men are naturally equal, and a perfect equality prevails in their rights and 
obligations … nations composed of men and considered as so many free persons 
living together in a state of nature, are naturally equal, and inherit from nature the 
same obligations and rights. Power or weakness does not in this respect produce 
any difference. A dwarf is as much a man as a giant; a small republic is no less a 
sovereign state than the most powerful kingdom.54

The state monopoly of sovereignty—and the capacity to act on the international plane that it 
entails—has been the subject of much criticism, to the point that it is suggested that the 
word be avoided entirely.55 A stronger challenge is the opposition to sovereignty as the key 
organizing concept of the international community. With the emergence of privatization and 
globalization as influential forces within the world economy, it is argued, sovereignty bears 
less resemblance to the way things are, a perception heightened when viewed against a 
background of anti-formalism and rule scepticism: from that perspective, sovereign 
equality, a formal idea if ever there was one, is an obvious target.

These criticisms call for a response. For example, Kingsbury emphasizes the disadvantages 
of any normative transformation:

State sovereignty as a normative concept is increasingly challenged, especially by a 
functional view in which the state loses its normative priority and competes with 
supranational, private and local actors in the optimal allocation of regulatory 
authority. But discarding sovereignty in favour of a functional approach will 
intensify inequality, weakening restraints on coercive intervention, diminishing 
critical roles of the state as a locus of identity and an autonomous zone of politics, 
and redividing the world into zones.56

But it is also important to stress the flexibility of the concept of sovereignty and its capacity 
to provide a common denominator for the world’s varied cultures and (p. 13) traditions such 
that an international society is possible. As a concept, sovereignty carries limited 
substantive consequences and is consistent with a range of internal forms of government.57

(B)  The institutional structure
One of the major developments in the past century has been the emergence of international 
organizations with universal membership that seek to regulate the use of force between 
states.58 Two such organizations may be identified, each the product of a World War. The 
first, the League of Nations, largely conceived by US President Woodrow Wilson,59 was 
established as part of the Peace of Versailles in 1919;60 but the US did not join and it 
disintegrated over the course of the 1930s. The second, the United Nations, was established 
by the Charter of the United Nations in 1945.61 Despite many tribulations, it still occupies 
the field as the general-purpose forum of the international plane.

Although the two organizations are superficially similar, different strategies were adopted 
to regulate the interaction of states. The Covenant of the League of Nations did not outlaw 
war, as distinct from limiting the circumstances of resort to war (Arts XII, XIII, XV). Indeed, 
it sought to use the institution of war as a response to the violation of its provisions (Art 
XVI).

1.  Should any Member of the League resort to war in disregard of its 
covenants under Articles XII, XIII or XV, it shall ipso facto be deemed to have 
committed an act of war against all other Members of the League, which 
hereby undertake immediately to subject it to the severance of all trade and 
financial relations, the prohibition of all intercourse between their nationals 
and the nationals of the covenant-breaking State, and the prevention of all 
financial, commercial and personal intercourse between the nationals of the 
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covenant-breaking State and the nationals of any other State, whether a 
Member of the League or not.

Article XVI sought to guarantee the key commitments or covenants which positioned the 
League as a system for collective security and guarantor of the performance of obligations 
under international law. A central procedural requirement was that of unanimity or 
qualified unanimity within the League Council, with guarantees for representation of any 
Member ‘during the consideration of matters specifically affecting the interests of that 
Member’ (Arts IV, V). In practice, the idea of ‘automaticity’ of (p. 14) sanctions was watered 
down—but automaticity was one of the factors which kept an isolationist US outside the 
League.62

The UN is a very different construct. It was created independently of any peace treaty, 
avoiding the unfortunate association with a punitive peace that had dogged the League. The 
close connection between commitment and sanction that characterized the Covenant was 
ruptured and replaced by a broad discretionary power vested in the Security Council. 
Where the Covenant overtly attempted to guarantee international law, backed by a system 
of collective security, the Charter outlawed the unilateral use of force outright save in 
defined and limited circumstances (Arts 2(4), 51). Chapter VII of the Charter gives the 
Security Council power to respond or not respond, limited by the deliberately vague term 
‘threat to or breach of the peace or act of aggression’ (see chapter 33). Where the League 
required consultation and unanimity in the decision-making process, the Charter withdrew 
the veto from all except the five Permanent Members (Art 27(3))—the US, the UK, France, 
the People’s Republic of China (formerly the Republic of China), and Russia (formerly the 
USSR). The veto ceased to be a concomitant of sovereignty and became a guarantee that 
the five major powers could not be outvoted on key issues.63

In Reparation for Injuries, the International Court accorded to the UN claim-bringing 
capacity analogous to that of a state: the founding Members of the UN representing ‘the 
vast majority of the members of the international community’ had such capacity.64 

Especially through the Security Council, the UN is influential in matters of security.65 There 
are other influential institutions, universal and regional, and bilateral diplomacy continues 
and may be decisive on particular issues.

(C)  A system of international laws
International law is a system of laws (albeit one that cannot be uncritically analogized to 
domestic legal systems).66 Moreover, it is a system which, day in and day out, is generally 
effective: millions of people are transported daily by air, land, and sea across state 
boundaries; those boundaries are determined and extended; the resources so allocated are 
extracted and sold; states are represented and committed. In Henkin’s words, ‘almost all 
nations observe almost all principles of international law and almost all of their obligations 
almost all of the time’.67 International law provides—in (p. 15) significant part—not merely 
the vocabulary of interstate relations but its underlying grammar.

[T]he reality of international law, that is to say, the actual use of rules described as 
rules of international law by governments, is not to be questioned. All normal 
governments employ experts to provide routine and other advice on matters of 
international law and constantly define their relations with other States in terms of 
international law. Governments and their officials routinely use rules which they 
have for a very long time called ‘the law of nations’ or ‘international law’ … The law 
delimits the competence of States … The law also provides tools for constructing 
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institutions. Typically, what is, in effect, the loi cadre of the EEC is a multilateral 
treaty.68

In the absence of any formal hierarchy, the basis of obligation in international law is found 
in the practice of states, which regard certain processes, not limited to treaty-making, as 
generating legal rights and obligations and which normally conduct themselves with 
international legal rules in mind. In short, international law has the characteristics of a 
system, not just a random collection of rules. The basic constructs of personality, sources 
(including treaties), interpretation, and responsibility provide a framework within which 
rules may be generated, applied, and, increasingly, adjudicated upon. The system is, 
though, institutionally deficient. The absence of a legislature with universal authority and 
the consensual basis for judicial jurisdiction reinforce the voluntarist and cooperative 
character of most international law most of the time.

(D)  The trajectory of international law
At a fundamental level, the power structures within the international system are such that 
sovereignty and statehood remain the basic units of currency. Thus, states may use their 
power to modify the law to make rules about statehood itself—and they have done so, 
notably about colonial self-determination (chapter 5). They may qualify aspects of their 
sovereignty on an institutional basis by becoming members of international organizations 
(chapter 7) or accepting the jurisdiction of international tribunals (chapter 32). These 
developments (and others not supported by any institutional apparatus) have greatly 
expanded the content of international law and have diminished the sphere of domestic 
jurisdiction. The demands of international cooperation to give effect to the widening range 
of international obligations has both enhanced the rights of states and given them more 
obligations to fulfil. But they have not altered the character of the state nor the basis for the 
obligation to comply with international law.

True, the standard international legal relation is still bilateral (and this may be so even 
when the formal basis of the relation is found in a multilateral treaty). However, this 
protean version of international law is beginning to change. In part, this is because of the 
use of international law to create obligations in the general interest (at least of those states 
which accept the obligations), such as for the protection of human rights or of the 
environment. But there is no legal manifestation of the ‘international (p. 16) community’. 
Where there is an international organization, it may have rights as against state members 
to implement (or even to enforce) accepted standards. Where there is not, the burden falls 
upon states parties to take action to secure the implementation in the general interest of 
another state’s commitments, without themselves being direct victims of any breach of the 
law. It is not too much of an exaggeration to detect the development of a limited system of 
rules of public law in modern international law (see further, chapter 27) and, for 
international organizations and tribunals, a similar development of administrative law.69 

There is no international criminal law which applies to states as accused, but there is an 
increasing body of rules, administered in part by international tribunals, which subjects the 
conduct of individuals (potentially including state officials) to international criminal law (see 
further, chapter 30).

These developments, particularly in the field of human rights, have added another category 
of personality (albeit heavily qualified) to those within the international legal system, 
namely individuals and sometimes corporations created by national law. It is no longer 
possible to deny that individuals may have rights and duties in international law; but what 
these rights and duties entail depends upon the operation of particular rules of 
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international law and not on any inherent international personality such as that attributed 
to states (for human rights see further, chapter 28).

(E)  Scepticism, idealism, and reaction against international law
The fact remains that wealth and power are extremely unequally divided within and 
between states, and the inequalities may be growing. The absence of anything approaching 
an international constitution based on democratic principles allows tyrants to safely graze, 
sometimes for decades.70 Open breaches fester. But critics of international law have tended 
to approach it in extreme ways—by dismissing the project entirely,71 or by attributing to the 
agencies of reform almost magical powers.72 Indeed, Koskenniemi has seen the progress of 
international law as the function of an irresolvable duality between apology and utopia.73

More recently, a climate of scepticism and nativism can be discerned, and not only in the 
US. On occasions, international law is invoked, but in what seems an increasingly 
antagonistic way, amounting often to a dialogue of the deaf. At other times, it (p. 17) is 
apparently or even transparently ignored. This touches many of the arrangements 
governments spent the preceding period seeking to establish. Controversies over Syria, 
Iran, North Korea, Iraq, Libya, and Ukraine, and more generally the apparent backlash 
against globalization in its various forms (as seen, for example, in British withdrawal from 
the EU), create doubts and difficulties.74

It is easy to be sceptical of the claims of international law, given the discrepancies between 
the power of states, the complexity of modern military systems, and, more generally, the 
scope of the enterprise of international relations. It is also facile. The fact remains that 
there are things which manifestly need to be done which can be done only by collective 
action. There is no point in one state ceasing to produce chlorofluorocarbons if other states 
continue to do so. The gradual solution to the global problem precipitated by the hole in the 
ozone layer was achieved by coordinated action;75 the same may be true of climate 
change.76 The moratorium on the hunting of the great whales has saved some species from 
extinction and led to the substantial recovery of others.77 In sum, international law provides 
a set of techniques for addressing the collective-action problems presented by the 
coexistence of nearly 200 sovereign states. There is no large stock of available 
replacements. Despite its critics, international law provides a normative structure for a 
rules-based international society. At present it is being tested, possibly to destruction. But if 
it is destroyed we will be the worse for it.
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(p. 18) 2  The sources of international law
1.  Introduction
International law provides a normative framework for the conduct of interstate relations. In 
this sense, international society is no exception to the maxim of ubi societas, ibi jus: where 
there is social structure, there is law. The sources of international law define the rules of 
the system: if a candidate rule is attested by one or more of the recognized ‘sources’ of 
international law, then it may be accepted as part of international law. Simultaneously, the 
diffuse character of the sources highlights the decentralization of international law-making.

The formally recognized sources of international law are reflected in Article 38 of the 
Statute of the International Court of Justice.1 These sources are often presented—as in 
Article 38—as separate, but they influence each other in practice.

It is common for writers to differentiate between formal and material sources of law. Formal 
sources are those methods for the creation of rules of general application which are legally 
binding on their addressees. The material sources provide evidence of the existence of rules 
which, when established, are binding and of general application. In the context of 
international relations, however, the use of the term ‘formal source’ is misleading since it 
conjures up notions associated with the constitutional machinery of law-making within 
states. No such machinery exists for the creation of international law. Decisions of the 
International Court, unanimously supported resolutions of the General Assembly 
concerning matters of law, and important multilateral treaties seeking to codify or develop 
rules of international law are all significant to varying degrees. Nonetheless they are not 
binding on states generally. In this sense, ‘formal sources’ hardly exist in international law. 
As a substitute, and perhaps as a ‘constitutional’ equivalent to formal sources, international 
law works on the basis that the general consent or acceptance of states can create rules of 
general application. The definition of custom in international law is essentially a statement 
of this principle, and not a reference to ancient custom as in English law.

In international law, the distinction between formal and material sources is consequently 
difficult to maintain. The former reduces to a quasi-constitutional principle of inevitable but 
unhelpful generality. What matters more is the variety of material sources. These are the 
all-important evidence of a normative consensus among states (p. 19) and other relevant 
actors concerning particular rules or practices. Decisions of the International Court, 
resolutions of the General Assembly, and ‘law-making’ multilateral treaties are evidence of 
the attitude of these actors towards particular rules and of the presence or absence of 
consensus. Moreover, there is a process of interaction which gives these a status somewhat 
higher than other ‘material sources’. Neither an unratified treaty nor a report of the 
International Law Commission (ILC) to the General Assembly has any binding force as a 
matter of treaty law or otherwise. However, such documents stand as candidates for public 
reaction, approving or not as the case may be. They may approach a threshold of consensus 
and confront states which wish to oppose their being given normative force.

The law of treaties concerns the content of specific obligations accepted by the parties 
(states and other persons with treaty-making power), that is, it concerns the incidence of 
obligations resulting from express agreement. Treaties may be bilateral or multilateral;2 

even if multilateral, the obligations they create may run primarily between the two parties 
concerned—for example, the sending state and the receiving state in the case of diplomatic 
relations. For both multilateral and bilateral treaties, the constraints of the treaty form still 
apply: in principle, treaties neither oblige nor benefit third parties without their consent.3 

Thus, the incidence of particular conventional obligations is a matter distinct from the 
sources of general international law, which is made by more diffuse processes. Treaties as 
such are a source of obligation and not a source of rules of general application. Treaties 
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may, however, form an important material source in that they may be reflective of, or come 
to embody, customary international law.4

2.  The Statute of the International Court of Justice
Historically, the most important attempt to specify the sources of international law was 
Article 38 of the Statute of the Permanent Court of International Justice,5 taken over nearly 
verbatim6 as Article 38 of the Statute of the International Court of Justice:

1.  The Court, whose function is to decide in accordance with international 
law such disputes as are submitted to it, shall apply:

(a)  international conventions, whether general or particular, 
establishing rules expressly recognized by the contesting States; (p. 20)

(b)  international custom, as evidence of a general practice accepted as 
law;

(c)  the general principles of law recognized by civilized nations;

(d)  subject to the provisions of Article 59, judicial decisions and the 
teachings of the most highly qualified publicists of the various nations, 
as subsidiary means for the determination of rules of law.

2.  This provision shall not prejudice the power of the Court to decide a case 
ex aequo et bono, if the parties agree thereto.

Article 59 provides that decisions ‘have no binding force except between the parties and in 
respect of that particular case’.

These provisions are expressed in terms of the function of the Court. However, they reflect 
the previous practice of arbitral tribunals, and Article 38 is often put forward as a complete 
statement of the sources of international law.7 Yet the article makes no reference to 
‘sources’ and, on close inspection, cannot be regarded as a straightforward enumeration.

The first question is whether paragraph 1 creates a hierarchy of sources. There is no 
express hierarchy, but the draftsmen stipulated an order, and in one draft the word 
‘successively’ appeared.8 In practice, subparagraphs (a) and (b) are the most important: we 
can explain the priority of (a) by the fact that it refers to a source of obligation which will 
ordinarily prevail as being more specific.9 But it is unwise to think in terms of hierarchy as 
dictated by the order (a) to (d) in all cases. Source (a) relates to obligations; in some 
circumstances a treaty does not give rise to a corresponding obligation of a state party, 
notably when it is contrary to a peremptory norm of international law;10 and in all cases the 
content of a treaty obligation depends on the interpretation of the treaty, a process 
governed by international law.11 A treaty may even be displaced by a subsequent rule of 
customary international law, at least where its effects are recognized in the subsequent 
conduct of the parties.12

(p. 21) Dating back to 1920, Article 38 might be thought out of date, narrow, and ill-adapted 
to modern international relations. But in practice it is malleable enough, and its emphasis 
on general acceptance is right: customary law is not to be confused with the last emanation 
of will of the General Assembly.

3.  International Custom
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(A)  The concept of custom
Article 38 refers to ‘international custom, as evidence of a general practice accepted as 
law’. The wording is prima facie defective: the existence of a custom13 is not to be confused 
with the evidence adduced in its favour; it is the conclusion drawn by someone (a legal 
adviser, a court, a government, a commentator) as to two related questions: (1) is there a 
general practice; (2) is it accepted as international law? Judge Read has described 
customary international law as ‘the generalization of the practice of States’,14 and so it is; 
but the reasons for making the generalization involve an evaluation of whether the practice 
is fit to be accepted, and is in truth generally accepted, as law.

Although the terms are sometimes used interchangeably, ‘custom’ and ‘usage’ are terms of 
art with different meanings. A usage is a general practice which does not reflect a legal 
obligation: examples include ceremonial salutes at sea and the practice of granting certain 
parking privileges to diplomatic vehicles.15 Such practices are carried on out of courtesy (or 
‘comity’) and are not articulated or claimed as legal requirements. International comity is a 
species of accommodation: it involves neighbourliness, mutual respect, and the friendly 
waiver of technicalities.16 However, particular rules of comity, maintained consistently 
without reservation, may develop into rules of customary law.17

The material sources of custom are manifold and include: diplomatic correspondence, policy 
statements, press releases, the opinions of government legal advisers, (p. 22) official 
manuals on legal questions (e.g. manuals of military law), executive decisions and practices, 
orders to military forces (e.g. rules of engagement), comments by governments on ILC 
drafts and accompanying commentary, legislation, international and national judicial 
decisions, recitals in treaties and other international instruments (especially when in ‘all 
states’ form),18 an extensive pattern of treaties in the same terms, the practice of 
international organs, and resolutions relating to legal questions in UN organs, notably the 
General Assembly. The value of these sources varies and will depend on the circumstances.

(B)  The elements of custom
(i)  Duration and consistency of practice
The question of uniformity and consistency of practice is very much a matter of 
appreciation. Complete uniformity of practice is not required, but substantial uniformity is, 
and for this reason in Anglo-Norwegian Fisheries the Court refused to accept the existence 
of a ten-mile rule for the closing line of bays.19 In Jurisdictional Immunities of the State, it 
rejected the existence of an exception to an established customary rule concerning state 
immunity based on a lack of uniformity in state practice.20

Provided the consistency and generality of a practice are established, the formation of a 
customary rule requires no particular duration. A long practice is not necessary, an 
immemorial one even less so: rules relating to airspace and the continental shelf have 
emerged following a fairly quick maturation period.21 In North Sea Continental Shelf, the 
Court said:

Although the passage of only a short period of time is not necessarily, or of itself, a 
bar to the formation of a new rule of customary international law on the basis of 
what was originally a purely conventional rule, an indispensable requirement would 
be that within the period in question, short though it might be, State practice, 
including that of the States whose interests are specially affected, should have been 
both extensive and virtually uniform in the sense of the provision invoked;—and 
should moreover have occurred in such a way as to show a general recognition that 
a rule of law or legal obligation is involved.22
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This sets a high standard, especially in requiring concordant practice by states ‘specially 
affected’.23 The standard was met for some of the rules concerning the continental shelf 
articulated in the Truman Proclamation, but not the delimitation rule which the (p. 23) ILC 
had proposed as a matter of convenience and which was not contained in that 
Proclamation.24

(ii)  Generality of practice
Complete consistency is not required; often the real problem is to distinguish mere 
abstention from protest by a number of states in the face of a practice followed by others. 
Silence may denote either tacit agreement or a simple lack of interest in the issue. It may 
be that the Permanent Court in the Lotus misjudged the consequences of absence of protest 
and the significance of fairly general abstention from prosecutions by states other than the 
flag state.25 In the event, the Geneva Convention on the High Seas adopted the rule which 
the Court had rejected—a rare example of the overruling by treaty of a decision of the Court 
on a point of custom.26

In Fisheries Jurisdiction (UK v Iceland), the Court referred to the extension of a fishery zone 
up to a 12nm limit ‘which appears now to be generally accepted’ and to ‘an increasing and 
widespread acceptance of the concept of preferential rights for coastal states’ in a situation 
of special dependence on coastal fisheries.27 But while refusing to ‘render judgment sub 
specie legis ferendae, or [to] anticipate the law before the legislator has laid it down’,28 the 
Court did in fact articulate a rule of preferential coastal state rights, a transitional step 
towards the Exclusive Economic Zone regime which would be included in the United 
Nations Convention on the Law of the Sea (UNCLOS).29

(iii)  ‘Accepted as law’: Opinio juris sive necessitatis
The Statute of the International Court refers to ‘a general practice accepted as law’. Some 
writers do not consider this psychological element to be required for custom,30 but 
something like it must be necessary.31 It is ordinarily expressed in terms of the Latin 
neologism opinio juris sive necessitatis, a phrase which has, perhaps regrettably, (p. 24) 
become established.32 But the idea of normativity—the articulation of a practice as binding 
—is not new: it is a necessary requirement of a customary rule.

The International Court will often infer the existence of opinio juris from a general practice, 
from scholarly consensus, or from its own or other tribunals’ previous determinations.33 But 
in a significant minority of cases the Court has displayed greater rigour. Examples include 
the Lotus, where France asserted that the flag state has exclusive criminal jurisdiction over 
accidents occurring on the high seas. The Permanent Court rejected the French claim:

Even if the rarity of the judicial decisions to be found among the reported cases 
were [established] … it would merely show that States had often, in practice, 
abstained from instituting criminal proceedings, and not that they recognized 
themselves as being obliged to do so; for only if such abstention were based on their 
being conscious of having a duty to abstain would it be possible to speak of an 
international custom. The alleged fact does not allow one to infer that States have 
been conscious of having such a duty; on the other hand … there are other 
circumstances calculated to show that the contrary is true.34

Presumably the same principles should apply to both positive conduct and abstention, yet in 
the Lotus the Court was not ready to accept continuous conduct as evidence of a legal duty 
and required a high standard of proof of opinio juris.35
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Again in North Sea Continental Shelf Denmark and the Netherlands argued that the 
equidistance–special circumstances method of delimiting the continental shelf had become 
accepted as law by the date of the Convention on the Continental Shelf.36 The Court 
declined to presume the existence of opinio juris based on the practice as at that date. Nor 
did it accept that the subsequent practice of states based on the Convention had produced a 
customary rule. However, the decision is not incompatible with the view that existing 
general practice raises a presumption of opinio juris. Before 1958, there was little practice 
concerning the equidistance principle apart from the records of the ILC, which revealed the 
experimental aspect of the principle at that time.37 As to post-1958 practice, the Court’s 
rejection of the argument rested primarily on two (p. 25) factors: (1) Article 6 was directed 
at agreement and was not of a norm-creating character;38 (2) the convention having been in 
force for less than three years, the state practice was inadequate ‘to show a general 
recognition that a rule of law or legal obligation is involved’.39 But the tenor of the 
judgment is hostile to the presumption of opinio juris.40

In Nicaragua,41 the Court expressly referred to North Sea Continental Shelf in the following 
terms:

In considering the instances of the conduct … the Court has to emphasize that, as 
was observed in the North Sea Continental Shelf cases, for a new customary rule to 
be formed, not only must the acts concerned ‘amount to a settled practice’, but they 
must be accompanied by the opinio juris sive necessitatis. Either the States taking 
such action or other States in a position to react to it, must have behaved so that 
their conduct is ‘evidence of a belief that this practice is rendered obligatory by the 
existence of a rule of law requiring it. The need for such a belief, i.e., the existence 
of a subjective element, is implicit in the very notion of the opinio juris sive 
necessitatis’.42

Likewise, the Court in Diallo took the more exacting approach to custom, and to the 
requirement of opinio juris in particular. The Court noted the inconclusiveness and 
insufficiency of mere practice:

The fact … that various international agreements, such as agreements for the 
promotion and protection of foreign investments and the Washington Convention, 
have established special legal régimes governing investment protection, or that 
provisions in this regard are commonly included in contracts entered into directly 
between States and foreign investors, is not sufficient to show that there has been a 
change in the customary rules of diplomatic protection; it could equally show the 
contrary.43

The choice of approach appears to depend on the character of the issues—that is, the state 
of the law may be a primary point in contention—and on the discretion of the Court.44 The 
approach may depend on whether practice is largely treaty-based (in which case opinio 
juris is sufficient to expand application of the treaty norms as custom), or whether the law 
on the question is still developing.

(C)  The relativity of custom
The term ‘general international law’ should not be taken to require universal acceptance of 
a rule by all subjects of international law. True, there are rules of international (p. 26) law 
which are universally accepted, and the system of international law is daily reaffirmed by 
states in making and responding to claims of right. But the principles of the system— 
consent, the requirements for custom, the persistent objector—mean that particular rules 
may have less than universal acceptance, yet still form part of international law. Similarly, a 

36

37

38

39

40

41

42

43

44



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

rule of international law which a state has not expressly or by implication accepted may not 
be opposable to that state.

(i)  The persistent objector
The reduction of custom to a question of special relations is illustrated by the rule that a 
state may exempt itself from the application of a new customary rule by persistent objection 
during the norm’s formation.45 Evidence of objection must be clear, and there is a 
rebuttable presumption of acceptance. Whatever the theoretical underpinnings of the 
persistent objector principle, it is recognized by international tribunals,46 in the practice of 
states,47 and latterly by the ILC.48 Indeed, given the majoritarian tendency of international 
relations the principle is likely to have increased prominence.49 However, with the 
increasing emergence of communitarian norms, reflecting the interests of the international 
community as a whole, the incidence of the persistent objector rule may be limited.50 More 
common may be disagreement as to the meaning or scope of an accepted rule, as to which 
the views of particular disputing states will not be decisive.51 Nonetheless, the persistent 
objector rule reinforces the principle of state consent in the creation of custom.52

(p. 27) (ii)  The subsequent objector
In Anglo-Norwegian Fisheries, part of the Norwegian argument was that even if the 10nm 
closing line for bays and certain rules were part of general international law, they did not 
bind Norway which had ‘consistently and unequivocally manifested a refusal to accept 
them’.53 The UK admitted the general principle, while denying that Norway had manifested 
its supposed refusal to accept the rules. Thus, it regarded the question as one of persistent 
objection. The Court did not deal with the issue in this way, however. Its ratio was that 
Norway had departed from the alleged rules, if they existed, and that other states had 
acquiesced in this practice. But the Court was not explicit with respect to the role of 
acquiescence in validating a subsequent contracting-out.54 Here one must face the problem 
of change in a customary rule.55 If a substantial group of states asserts a new rule, the 
momentum of increased defection, complemented by acquiescence, may result in a new 
rule,56 as was the case concerning the continental shelf. If the process is slow and neither 
the new nor the old rule has an overwhelming majority of adherents, the consequence is a 
network of special relations based on opposability, acquiescence, and even perhaps historic 
title. This situation will normally be transitional in character—though in affairs of state, 
transitions can take some time.

(iii)  Bilateral relations and local custom
Some customary norms may be practised only within a particular region, creating a ‘local’ 
customary law.57 Such a norm is reducible to the level of a bilateral relation, as in the Right 
of Passage case.58 There, Portugal relied on such a custom to establish a right of access to 
Portuguese enclaves in Indian territory inland from the port of Daman. The Court held:

It is difficult to see why the number of States between which a local custom may be 
established on the basis of long practice must necessarily be larger than two. The 
Court sees no reason why long continued practice between two States accepted by 
them as regulating their relations should not form the basis of mutual rights and 
obligations between two States.59

(p. 28) When considering the formation of bilateral custom, general formulae concerning 
custom will not supplant the need for case-by-case analysis. Where a party seeks to vary the 
general law on a bilateral basis, the proponent of the special right has to give proof of a 
sense of obligation on the part of the territorial sovereign. In such circumstances, the 
notion of opinio juris merges into the principle of acquiescence.60 In Right of Passage, the 
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transit arrangement dated back to the Mughal period, and went unquestioned by the British 
and later independent Indian governments.

The best known example of a regional custom is that of diplomatic asylum in Latin-America, 
concerning the right of the embassies of other states to give asylum to political refugees. 
Specifically, Columbia relied against Peru on ‘an alleged regional or local custom peculiar to 
Latin-American States’.61 The Court observed:

The Party which relies on a custom of this kind must prove that this custom is 
established in such a manner that it has become binding on the other Party. The 
Colombian Government must prove that the rule invoked by it is in accordance with 
a constant and uniform usage practised by the States in question, and that this 
usage is the expression of a right appertaining to the State granting asylum and a 
duty incumbent on the territorial State.62

The Court went on to remark that ‘even if such a custom existed between certain Latin- 
American States only, it could not be invoked against Peru which, far from having by its 
attitude adhered to it, has on the contrary repudiated it’.63 Other attempts to establish a 
norm of local custom before an international court or tribunal have likewise failed.64

4.  Treaties
Treaties are the most important source of obligation in international law.65 ‘Law-making’ 
treaties, moreover, have a direct influence on the content of general international law, an 
influence not conveyed adequately by their designation as material sources.

Bilateral treaties may provide evidence of customary rules,66 and indeed there is no 
dogmatic distinction between ‘law-making’ treaties and other treaties. If bilateral (p. 29) 
treaties, for example those on extradition, are habitually framed in the same way, a court 
may regard the standard form as law even in the absence of a treaty obligation in that 
case.67 However, caution is necessary in evaluating treaties for this purpose.

(A)  ‘Law-making’ treaties
So-called ‘law-making’ treaties create legal obligations, the one-time observance of which 
does not discharge the obligation. A treaty for the joint carrying-out of a single enterprise is 
not law-making, and fulfilment of the treaty’s objects will discharge the obligation. By 
contrast law-making treaties create general norms, framed as legal propositions, to govern 
the conduct of the parties, not necessarily limited to their conduct inter se—indeed, the 
expression of an obligation in universal or ‘all states’ form is an indication of an intent to 
create such a general rule. The Declaration of Paris of 1856 (on neutrality in maritime 
warfare), the Hague Conventions of 1899 and of 1907 (on the law of war and neutrality), 
the Geneva Protocol of 1925 (on prohibited weapons), the General Treaty for the 
Renunciation of War of 1928, the Genocide Convention of 1948, and the four Geneva 
Conventions of 1949 (on the protection of civilians and other groups in time of war) are 
examples. Moreover, those parts of the UN Charter that do not spell out the constitutional 
competence of the organization’s organs, and other organizational questions, have the same 
character—notably the principles set out in Article 2 and further articulated in the Friendly 
Relations Declaration of 1970.68 UNCLOS is a more recent instance.69 Although treaties are 
as such binding only on the parties, the number of parties, the explicit acceptance of these 
rules by states generally, and, in some cases, the declaratory character of the provisions in 
question combine to produce a powerful law-creating effect.70 Non-parties may by their 
conduct accept the provisions of a convention as representing customary international 
law.71 This was the case with Hague Convention IV of 190772 and the annexed rules on land 
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warfare. In special circumstances, even an unratified treaty may be regarded as evidence of 
generally accepted rules.73

In North Sea Continental Shelf,74 the principal issue was whether Germany was bound by 
the provisions of the Geneva Convention on the Continental Shelf (GCCS) which it had 
signed but not ratified. The Court concluded that only the first three articles represented 
emergent or pre-existing customary law.75 The Court distinguished (p. 30) between those 
articles which allowed states parties to make reservations and those which did not: the 
latter, by inference, had a more fundamental status.76 The Court concluded, further, that 
the provision on delimitation of shelf areas in Article 6 of the Convention had not become a 
rule of customary law by virtue of the subsequent practice of states and, in particular, of 
non-parties.77 In both Gulf of Maine78 and Continental Shelf (Libya v Malta),79 considerable 
weight was accorded to aspects of UNCLOS, although it was not yet in force.

According to Baxter, after North Sea Continental Shelf it became clear that ‘the treaty- 
making process may also have unwelcome side-effects’: this is the so-called ‘Baxter 
paradox’.80 In particular, he notes that treaties declaratory or constitutive of custom may 
‘arrest’ its further development and that until ‘the treaty is revised or amended, the 
customary international law will remain the image of the treaty as it was before it was 
revised’.81

(B)  Relation of treaties to custom
When norms of treaty origin crystallize into new principles or rules of customary law, the 
customary norms retain a separate identity even where the two norms may be identical in 
content. Thus a state which fails to become a party to a law-making treaty may find itself 
indirectly affected by the norms contained in the treaty—unless its opposition rises to the 
level of persistent objection. Even then, its position may be awkward: it will be unable to 
invoke the new rule itself but unable also to secure from other states continued adherence 
to the old. This was the experience of the US and Japan in continuing to assert a maximum 
3 nautical miles (nm) territorial sea once it became clear that most states rejected that 
standard in favour of 12 nm.82 More generally, the US has sought to rely on provisions of 
UNCLOS—for example, in the field of maritime transit—despite its repeated failure to ratify.

In the long run, one significant effect of non-participation in a law-making treaty is inability 
to invoke its dispute-settlement provisions: a dispute can only arise under a treaty as 
between parties to the treaty. This may not matter if there is a separate basis for 
jurisdiction, for example under the Optional Clause or a free-standing dispute-settlement 
treaty,83 and if the customary law rule is arguably the same as that (p. 31) contained in the 
treaty. In Nicaragua, the position was unusual: the US relied on an Optional Clause 
reservation that excluded the Court from applying the Organization of American States 
(OAS) Charter, under which the dispute arose, in the absence of other affected states. The 
Court avoided the effect of the jurisdictional reservation by holding that it was free to apply 
customary international law (the content of which was, it held, the same as the OAS 
Charter).84 But this was to confuse jurisdiction and applicable law: states do not cease to 
have disputes under a treaty merely because the Court has, in consequence, no jurisdiction 
over those disputes. The views of the dissenting judges on this point are to be preferred.85

As a general rule, the requirements of duration, consistency, and generality of practice, as 
well as opinio juris, mean that customary law is often outpaced by specific treaties. But this 
is not always the case; in the longer term, customary law may be called on to mould and 
even modify treaty texts which cannot realistically be amended, however desirable 
amendment might be. A case in point is the law of self-defence as expressed in Article 51 of 
the UN Charter.86 This parallels the right of self-defence that existed in customary 
international law prior to the Charter, but makes no mention of necessity and 
proportionality. Despite the absence of these terms in Article 51, the International Court 
has read them in.87 The principle does not, however, cut both ways, and the requirement in 
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Article 51 that any exercise of the right be reported to the Security Council has not been 
imported into custom.88

5.  General Principles of Law
Article 38(1)(c) of the Statute of the International Court refers to ‘the general principles of 
law recognized by civilized nations’.89 This source is listed after treaty and custom, both of 
which depend more immediately on state consent. Nonetheless, these general principles90 

are not considered ‘subsidiary means’, a term confined to Article 38(1)(d). (p. 32) The 
formulation appeared in the compromis of arbitral tribunals in the nineteenth century, and 
similar formulae appear in draft instruments on the functioning of tribunals.91 In the 
Committee of Jurists drafting the Statute, there was no consensus on the significance of the 
phrase. Descamps (Belgium) had natural law concepts in mind; his draft referred to ‘the 
rules of international law recognized by the legal conscience of civilized peoples’. Root (US) 
considered that governments would mistrust a court that relied on subjective concepts 
associated with principles of justice. However, the Committee realized that the Court must 
have a certain power to develop and refine such principles. In the end, a joint proposal by 
Root and Phillimore (UK) was accepted, and this became the text we now have.92

Root and Phillimore regarded these principles as rules accepted in the domestic law of all 
civilized states, and Guggenheim thought that paragraph (c) must be applied in this light.93 

However, Oppenheim’s view is preferable: ‘[t]he intention is to authorize the Court to apply 
the general principles of municipal jurisprudence, in particular of private law, insofar as 
they are applicable to relations of States.’94 The latter part of this statement is significant. 
Tribunals have not adopted a mechanical system of borrowing from domestic law. Rather, 
they have employed or adapted modes of general legal reasoning as well as comparative 
law analogies in order to make a coherent body of rules for application by international 
judicial process. It is difficult for state practice to generate the evolution of the rules of 
procedure and evidence as well as the substantive law that a court must employ. An 
international tribunal chooses, edits, and adapts elements from other developed systems. 
The result is a body of international law the content of which has been influenced by 
domestic law but which is still its own creation.95

(A)  General principles of law in the practice of tribunals
(i)  Arbitral tribunals
Arbitral tribunals have frequently resorted to analogies from municipal law. In the Fabiani96 

case between France and Venezuela, the arbitrator had recourse to municipal public law on 
the question of state responsibility for the state’s agents, including (p. 33) judicial officers, 
for acts carried out in an official capacity. The arbitrator also relied on general principles of 
law in assessing damages. The Permanent Court of Arbitration applied the principle of 
moratory interest on debts in Russian Indemnity.97 Since the Statute of the Permanent 
Court was concluded in 1920, tribunals not otherwise bound by it have generally treated 
Article 38(1)(c) as declaratory.98

In practice, tribunals show considerable discretion in matters involving general principles. 
Decisions on the acquisition of territory tend not to reflect domestic derivatives of real 
property, and municipal analogies may have done more harm than good here. The evolution 
of the rules on the effect of duress on treaties has not depended on changes in domestic 
law.99 In North Atlantic Fisheries, the tribunal considered the concept of servitude but 
refused to apply it.100 Moreover, in some cases, for example those involving the 
expropriation of private rights, reference to domestic law might yield uncertain results and 
the choice of model reveal ideological predilections.
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(ii)  The International Court and general principles
The Court has used Article 38(1)(c) sparingly. ‘General principles’ normally enter judicial 
reasoning without formal reference or label. However, the Court has on occasion referred to 
general notions of responsibility. In Chorzów Factory, the Court observed that ‘one Party 
cannot avail himself of the fact that the other has not fulfilled some obligation or has not 
had recourse to some means of redress, if the former Party has, by some illegal act, 
prevented the latter from fulfilling the obligation in question, or from having recourse to the 
tribunal which would have been open to him’.101 The Court went on to observe that ‘it is a 
principle of international law, and even a general conception of law, that any breach of an 
engagement involves an obligation to make reparation’.102 The Court has frequently relied 
on the principles of acquiescence and estoppel.103 At (p. 34) other times, references to 
abuse of rights and to good faith may occur.104 But the most frequent and successful use of 
domestic law analogies has been in the field of evidence, procedure, and jurisdiction. Thus, 
there have been references to the rule that no one can be judge in his own suit,105 to 
litispendence,106 to res judicata,107 to various ‘principles governing the judicial process’,108 

and to ‘the principle universally accepted by international tribunals … to the effect that the 
parties to a case must abstain from any measure capable of exercising a prejudicial effect in 
regard to the execution of the decision to be given’.109 In Corfu Channel, the Court 
considered circumstantial evidence and remarked that ‘this indirect evidence is admitted in 
all systems of law, and its use is recognized by international decisions’.110 In his dissenting 
opinion in South West Africa (Second Phase), Judge Tanaka referred to Article 38(1)(c) of 
the Court’s Statute as a basis for grounding the legal force of human rights concepts and 
suggested that the provision contains natural law elements.111 The Court’s reasoning in 
Barcelona Traction relied on the general conception of the limited liability company in 
municipal legal systems,112 a position repeated in Diallo.113

(B)  General principles of international law
The rubric ‘general principles of international law’ may alternately refer to rules of 
customary international law, to general principles of law as in Article 38(1)(c), or to certain 
logical propositions underlying judicial reasoning on the basis of existing international law. 
This shows that a rigid categorization of sources is inappropriate. Examples of this type of 
general principle of international law are the principles of consent, reciprocity, equality of 
states, finality of awards and settlements, the legal validity of agreements, good faith, 
domestic jurisdiction, and the freedom of the seas. In many cases, these principles may be 
traced to state practice. However, they are primarily abstractions and have been accepted 
for so long and so generally as no longer to be directly connected to state practice. Certain 
fundamental principles of international law enjoy heightened normativity as peremptory 
norms (see chapter 27).

(p. 35) 6.  Judicial Decisions
(A)  Judicial decisions and precedent in international law
Judicial decisions114 are not strictly a formal source of law, but in many instances they are 
regarded as evidence of the law. A coherent body of previous jurisprudence will have 
important consequences in any given case. Their value, however, stops short of precedent 
as it is understood in the common law tradition.

Article 38(1)(d) starts with a proviso: ‘[s]ubject to the provisions of Article 59, judicial 
decisions … as subsidiary means for the determination of rules of law.’ The significance of 
the word ‘subsidiary’ is not to be overstated.115 Article 59 provides that a decision of the 
Court has ‘no binding force except as between the parties and in respect of that particular 
case’. Lauterpacht argued that Article 59 does not refer to the major question of judicial 
precedent but to the particular question of intervention.116 Article 63 provides that if a 
third state avails itself of the right of intervention, the construction given in the judgment 
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shall be equally binding on the intervening third state. Lauterpacht concludes that ‘Article 
59 would thus seem to state directly what Article 63 expresses indirectly’. However, the 
debate in the Committee of Jurists indicates clearly that Article 59 was not intended merely 
to express the principle of res judicata, but rather to rule out a system of binding 
precedent.117 In Polish Upper Silesia, the Court said: ‘[t]he object of [Article 59] is simply to 
prevent legal principles accepted by the Court in a particular case from being binding on 
other States or in other disputes.’118 In practice, however, it has not treated earlier 
decisions in such a narrow spirit.119

It is true that the Court does not observe a doctrine of precedent, except perhaps on 
matters of procedure. But it strives to maintain judicial consistency. In Exchange of Greek 
and Turkish Populations, the Court referred to ‘the precedent afforded by’ the Wimbledon, 
reflecting the principle that treaty obligations do not entail an abandonment of 
sovereignty.120 In Reparation for Injuries,121 the Court relied on a pronouncement in a 
previous advisory opinion122 for a statement of (p. 36) the principle of effectiveness in 
interpreting treaties. Such references are often a matter of ‘evidence’ of the law, but the 
Court aims for consistency and thus employs the technique of distinguishing previous 
decisions.123 In Peace Treaties, for example, the questions submitted to the Court 
concerned the interpretation of dispute-settlement clauses in the peace treaties with 
Bulgaria, Hungary, and Romania. In fact, the request arose from other parties’ allegations 
against these three states of breaches of treaty provisions on the maintenance of human 
rights, allegations of substance. The Court rejected arguments that it lacked the power to 
provide an opinion. It said:

Article 65 of the Statute is permissive. It gives the Court the power to examine 
whether the circumstances of the case are of such a character as should lead it to 
decline to answer the Request. In the opinion of the Court, the circumstances of the 
present case are profoundly different from those which were before the Permanent 
Court of International Justice in the Eastern Carelia case.124

Attempts have sometimes been made to have the Court depart explicitly from an earlier 
decision: the Court has either declined to do so125 or has bypassed the point entirely.126 But 
there is no doubt as to the Court’s power to depart from or qualify the effect of an earlier 
decision, something which it is more inclined to do tacitly.127 The position may be different 
when there is a line of concordant decisions (a jurisprudence constante), in which case 
reversal is not to be expected.128

(p. 37) (B)  Decisions of international tribunals
The literature contains frequent reference to decisions of arbitral tribunals. The quality of 
such decisions varies considerably. However, certain arbitral awards have made notable 
contributions to the development of the law.129

Much depends on the status of the tribunal and of its members, and on the conditions under 
which it conducts its work. The judgment of the International Military Tribunal for the Trial 
of German Major War Criminals,130 the decisions of the Iran–United States Claims Tribunal, 
and the decisions of the International Criminal Tribunal for the Former Yugoslavia, among 
others, contain significant findings on issues of law. The International Court has referred to 
arbitral decisions on many occasions;131 it also refers compendiously to the jurisprudence 
of international arbitration.132
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(C)  Decisions of the international court and its predecessor
In theory, the Court applies the law and does not make it, and Article 59 of the Statute 
reflects a feeling on the part of the drafters that the Court was intended to settle disputes 
as they came to it rather than to shape the law. Yet a decision, especially if unanimous or 
almost unanimous, may play a catalytic role in the development of the law. The early 
decisions and advisory opinions in Reparation for Injuries, Reservations, and Anglo- 
Norwegian Fisheries had a decisive influence. However, some discretion is called for in 
handling decisions. The much-criticized Lotus decision for instance, the outcome of the 
casting vote of the President, was rejected by the ILC, a position endorsed in 1958 and 
again in 1982.133 At its third session, the ILC refused (p. 38) to accept the principles 
emerging from the Reservations advisory opinion (a stance which was reversed at its 
fourteenth session).134 Moreover, it may display a lack of caution to extract general 
propositions from opinions and judgments devoted to a specific problem or to the 
settlement of a dispute entangled with the special relations of two states.135

In practice, open defiance of the Court’s authority by other courts and tribunals is rare.136 

Although its judgments are only binding between the parties, and not binding at all in the 
case of an advisory opinion, the Court’s uninterrupted history, stated preference for 
consistency, and wide jurisdiction ratione materiae have resulted in its pronouncements on 
issues of substance being given great weight.

Moreover, the Court has proved influential in defining the procedural law of international 
courts and tribunals, such that some commentators have now begun to refer to ‘a common 
law of international adjudication’.137 Whilst it is correct that in international law ‘every 
tribunal is a self-contained system (unless otherwise provided)’,138 the Court’s lengthy 
period of operation—throughout much of which it was the only international tribunal of any 
significance—has enabled it to lay down a body of procedural case law which was and is a 
natural source of guidance for other bodies.

(D)  Decisions of national courts
Article 38(1)(d) of the Statute of the International Court is not limited to international 
decisions. Decisions of national courts also have value.139 Some decisions provide indirect 
evidence of the practice of the forum state on the question involved.140 Others involve an 
independent investigation of a point of law and a consideration of available sources, and 
thus may offer a careful exposition of the law. Municipal judicial decisions have been an 
important source of material on the recognition of governments and states, state 
succession, state and diplomatic immunity, extradition, war crimes, belligerent occupation, 
and the concept of a ‘state of war’.141 However, the value of these decisions varies 
considerably; individual decisions may present a narrow, parochial (p. 39) outlook or rest on 
an inadequate use of sources. A further problem arises from the sheer number of domestic 
decisions touching on international law. While the most significant of these may be widely 
publicized,142 others go unnoticed.

7.  Other Material Sources
(A)  Conclusions of international conferences
The ‘final act’ or other statement of conclusions of a conference of states may be a form of 
multilateral treaty, but, even if it is an instrument recording decisions not adopted 
unanimously, the result may constitute cogent evidence of the state of the law on the 
subject. Even before the necessary ratifications are received, a convention embodied in a 
Final Act and expressed as a codification of existing principles may be influential.143
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(B)  Resolutions of the general assembly
General Assembly resolutions are not binding on member states except on certain UN 
organizational matters. However, when they are concerned with general norms of 
international law, acceptance by all or most members constitutes evidence of the opinions 
of governments in what is the widest forum for the expression of such opinions.144 Even 
when resolutions are framed as general principles, they can provide a basis for the 
progressive development of the law and, if substantially unanimous, for the speedy 
consolidation of customary rules. Examples of important ‘law-making’ resolutions include 
the General Assembly’s Affirmation of the Principles of International Law recognized by the 
Charter of the Nuremberg Tribunal;145 the Declaration on the Granting of Independence to 
Colonial Countries and Peoples;146 the Declaration on Permanent Sovereignty over Natural 
Resources;147 the Declaration of Legal Principles Governing Activities of States in the 
Exploration and Use of Outer Space;148 the Rio Declaration on Environment and 
Development;149 and the UN Declaration on the Rights of Indigenous Peoples.150 In some 
cases, a resolution may have effect as an authoritative (p. 40) interpretation and application 
of the principles of the Charter: this is true notably of the Friendly Relations Declaration of 
1970.151 But each resolution must be assessed in the light of all the circumstances, 
including other available evidence of the states’ opinions on the point or points in issue.

(C)  The writings of publicists
The Statute of the International Court includes, among the ‘subsidiary means for the 
determination of rules of law’, ‘the teachings of the most highly qualified publicists of the 
various nations’ or, in the French text, ‘la doctrine’.152 The phrase ‘most highly qualified’ is 
—fortunately or otherwise—not given a restrictive effect, but authority naturally affects 
weight. In some areas, individual writers have had a formative influence. However, 
subjective factors enter into any assessment of juristic opinion and individual writers will 
tend to reflect national and other prejudices; further, some publicists see themselves to be 
propagating new and better views rather than providing a presentation of the existing law, 
a tendency the more widespread given increasing specialization.

Whatever the grounds for caution, the opinions of publicists enjoy wide use. Arbitral 
tribunals and national courts make sometimes copious reference to jurists’ writings. 
National courts are generally unfamiliar with state practice and are ready to rely on 
secondary sources as a substitute. Ostensibly, the International Court might seem to make 
little or no use of jurists’ writings.153 However, this is because of the process of collective 
drafting of judgments, and the need to avoid an invidious selection of citations. The fact 
that the Court makes use of writers’ work is evidenced by dissenting and separate 
opinions,154 in which the ‘workings’ are set out in more detail, and which reflect the Court’s 
actual methods. There are many references to writers in pleadings before the Court.

(p. 41) (D)  Codification and the work of the international law 
commission
A source analogous to the writings of publicists, and at least as authoritative, is the work of 
the ILC, including its articles and commentaries, reports, and secretariat memoranda. Also 
in the same category are the bases of discussion of the 1930 Hague Codification 
Conference, and (to a lesser extent) the reports and resolutions of the Institute of 
International Law and other expert bodies.

Narrowly defined, codification involves the comprehensive setting down of the lex lata and 
the approval of the resulting text by a law-determining agency. The process has been 
carried out historically at international conferences, beginning with the First and Second 
Hague Peace Conferences of 1899 and 1907, and by groups of experts whose drafts were 
the subjects of conferences sponsored by the League of Nations or by the American states. 
However, the ILC, created as a subsidiary organ of the General Assembly in 1947 on the 
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basis of Article 13(1)(a) of the Charter, has had more success in the process of codification 
than the League bodies had.155 Its membership combines technical qualities and civil 
service experience, so that its drafts may reflect solutions acceptable to governments. 
Moreover, it reflects a variety of political and regional standpoints. In practice, the ILC has 
found it impossible to maintain a strict separation of its tasks of codification and of 
‘progressive development’ of the law. Its work on various topics, notably the law of the sea, 
has provided the basis for successful conferences of plenipotentiaries and for the resulting 
multilateral conventions. In 2001, it adopted its Articles on Responsibility of States for 
Internationally Wrongful Acts following nearly four decades of work, but expressed the view 
that there was no immediate need to convene a conference for their adoption as a treaty.156 

They have been relied upon extensively by international courts and tribunals as an 
authoritative statement of the law on state responsibility.157

8.  Other Considerations Applicable in Judicial Reasoning
(A)  Equity in the jurisprudence of the international court
‘Equity’ refers to considerations of fairness and reasonableness often necessary for the 
application of settled rules of law. Equity is not itself a source of law, yet it may be an 
important factor in the process of decision-making. Equity may play a significant role in 
supplementing the law, or may unobtrusively enter judicial reasoning. In Diversion of Water 
from the River Meuse, Judge Hudson applied the principle that equality is (p. 42) equity, 
and stated as a corollary that a state requesting the interpretation of a treaty must itself 
have fulfilled its treaty obligations. He observed that under ‘Article 38 of the Statute, if not 
independently of that Article, the Court has some freedom to consider principles of equity 
as part of the international law which it must apply’.158 For its part, the Court focused on 
the interpretation of the relevant treaty.

In North Sea Continental Shelf,159 the Court had to resort to the formulation of equitable 
principles concerning the lateral delimitation of adjacent areas of the continental shelf. This 
was a consequence of its opinion that GCCS Article 6 did not represent customary law. In 
Fisheries Jurisdiction (UK v Iceland), the International Court outlined an ‘equitable solution’ 
to the differences over fishing rights and directed the parties to negotiate accordingly.160 In 
Frontier Dispute (Burkina Faso v Mali), the Chamber of the Court applied the principle of 
‘equity infra legem’ to the division of a frontier pool.161 More recently, the Court employed 
‘equitable considerations’ to quantify a claim for compensation in the Diallo case.162

Reference should also be made to Article 38(2),163 which provides: ‘[t]his provision shall not 
prejudice the power of the Court to decide a case ex aequo et bono, if the parties agree 
thereto.’ The power of decision ex aequo et bono involves elements of compromise and 
conciliation, whereas equity in the general sense (‘equity infra legem’) finds application as 
part of the normal judicial function. In Free Zones, the Permanent Court, under an 
agreement between France and Switzerland, was asked to settle the questions involved in 
the execution of a provision in the Treaty of Versailles.164 While the Court had to decide on 
the future customs regime of the zones, the agreement contained no reference to any 
decision ex aequo et bono. Switzerland argued that the Court should work on the basis of 
existing rights, and, by a technical majority including the vote of the President, the Court 
agreed. It said:

… even assuming that it were not incompatible with the Court’s Statute for the 
Parties to give the Court power to prescribe a settlement disregarding rights 
recognized by it and taking into account considerations of pure expediency only, 
such power, which would be of an absolutely exceptional character, could only be 
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derived from a clear and explicit provision to the effect, which is not to be found in 
the Special Agreement …165

(p. 43) The majority doubted the Court’s power to give decisions ex aequo et bono, but it 
would be unwise to draw general conclusions since much turned on the nature of the 
agreement. Additionally, the majority regarded the power to decide cases ex aequo et bono 
as distinct from the notion of equity. However, the terminology is not well settled. The 
drafters of the General Act of Geneva of 1928166 apparently regarded a settlement ex aequo 
et bono as synonymous with equity. The converse, where ‘equity’ refers to settlement ex 
aequo et bono, has arisen in some arbitration agreements. On occasion, equity is treated as 
the equivalent of general principles of law.167

(B)  Considerations of humanity
Considerations of humanity will depend on the judge’s subjective appreciation, a factor 
which cannot be excluded. However, these considerations may relate to human values 
already protected by positive legal principles which, taken together, reveal certain criteria 
of public policy and invite analogy. Such criteria are connected with general principles of 
law and equity, and need no particular justification. References to principles or laws of 
humanity appear in preambles to conventions,168 in General Assembly resolutions,169 and in 
diplomatic practice. The classic reference is a passage from Corfu Channel,170 in which the 
Court relied on certain ‘general and well-recognized principles’, including ‘elementary 
considerations of humanity, even more exacting in peace than in war’. On occasions, the 
provisions of the UN Charter concerning the protection of human rights and fundamental 
freedoms have seen use as a basis for the legal status of considerations of humanity.171

(C)  ‘Legitimate interests’
In particular contexts, the applicability of rules of law may depend on criteria of good faith, 
reasonableness, and the like. Legitimate interests, including economic interests, may in 
these circumstances be taken into account. Recognition of legitimate interests explains the 
extent of acquiescence in the face of claims to the continental shelf and to fishing zones. In 
this type of situation, it is, of course, acquiescence and recognition (p. 44) that provide the 
formal bases for the development of the new rules. In Anglo-Norwegian Fisheries, the Court 
did not purport to be doing anything other than applying existing rules, but it had to justify 
this special application of the normal rules to the Norwegian coastline. In doing so, it 
referred to ‘certain economic interests peculiar to a region, the reality and importance of 
which are clearly evidenced by a long usage’.172 It also referred to traditional fishing rights 
buttressed by ‘the vital needs of the population’ in determining particular baselines.173

Judge McNair, dissenting, expressed disquiet:

In my opinion the manipulation of the limits of territorial waters for the purpose of 
protecting economic and other social interests has no justification in law; moreover, 
the approbation of such a practice would have a dangerous tendency in that it 
would encourage States to adopt a subjective appreciation of their rights instead of 
conforming to a common international standard.174

This caution is justified, but the law is inevitably bound up with the accommodation of 
different interests, and the application of rules usually requires an element of appreciation.

9.  Conclusion
Article 38 of the Statute has generated much debate, and there are perennial questions; for 
example, as to how it can be applied to produce a definitive result, as to how established 
rules of customary international law can change, and as to the implications for the stability 
of the legal order of such notions as the persistent objector. Yet, at a practical level, results 
are achieved which attract broad support; the content of rules does change and develop, 
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and persistent objection occurs without the system dissolving in a miasma of bilateral 
relations. Materially, international law is now overwhelmingly developed by treaty, yet 
treaties depend upon customary law for their binding character, their interpretation, and 
often for their effect. Indeed, every decision by a state (the state is itself a customary law 
phenomenon) not to enter into a treaty is an appeal to custom as the default rule, just as 
every reference to a treaty provision not in force for the state in question is an appeal to the 
generating capacity of custom amidst texts. Article 38 works because it has to.
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Reports 1969 p 3, 44, 47–9; 101–2, 121, 131, 138 (Judge Ammoun); 210 (Judge Morelli, 
diss); 223, 225, 229, 231–3, 236, 238 (Judge Lachs, diss); 243–4, 247 (Judge Sørensen, diss); 
Namibia, ICJ Reports 1971 p 16, 26–7, 53–4; Kasikili/Sedudu Island, ICJ Reports 1999 p 
1045, 1073, 1076, 1097–100; Cameroon v Nigeria, ICJ Reports 2002 p 303, 353–4, 359, 
415–16, 420–1, 440–7, 453.

 124  Peace Treaties, First Phase, ICJ Reports 1950 p 65, 72, referring to Eastern Carelia 
(1923) PCIJ Ser B No 5, 27. See Lauterpacht (1958) 352–7, for criticism of the distinction 
between procedure and substance. Eastern Carelia was also distinguished in Namibia, ICJ 
Reports 1971 p 16, 23, and in Wall, ICJ Reports 2004 p 136, 161–2.

 125  E.g. Cameroon v Nigeria, Preliminary Objections, ICJ Reports 1998 p 275, 291, 
following the decision in Right of Passage, Preliminary Objections, ICJ Reports 1957 p 125, 
146, on the immediate effect of an Optional Clause declaration.

 126  E.g. Application of the Convention on the Prevention and Punishment of the Crime of 
Genocide (Croatia v Serbia), Preliminary Objections, ICJ Reports 2008 p 412, 434–5, 
avoiding applying the decision in Legality of Use of Force (Serbia and Montenegro v 
Belgium), Preliminary Objections, ICJ Reports 2004 p 279, 318–24, on the interpretation of 
Art 35(2) of the Statute.

 127  E.g. the development of obligations erga omnes in Barcelona Traction, Jurisdiction, ICJ 
Reports 1970 p 3, 32, tacitly reversing South West Africa, ICJ Reports 1966 p 6, in which 
standing was denied to Liberia and Ethiopia.

 128  Whether a change in the jurisprudence is sufficiently established can itself be 
controversial: cf Marshall Islands v UK, Preliminary Objections, ICJ Reports 2016 p 833, 
859–60 (President Abraham, sep op); 1095–101 (Judge Crawford, diss).

 129  E.g. The Alabama (1872) in Moore, 1 Int Arb 653; Behring Sea Fisheries (1893) in 
Moore, 1 Int Arb 755.

 130  In re Goering (1946) 13 ILR 203.
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 131  E.g. Polish Postal Service in Danzig (1925) PCIJ Ser B No 11, 30 (referring to Pious 
Funds of the Californias (1902) 9 RIAA 11); SS Lotus (1927) PCIJ Ser A No 10, 26 (referring 
to Costa Rica Packet in Moore, 5 Int Arb 4948); Legal Status of Eastern Greenland (1933) 
PCIJ Ser A/B No 53, 45–6 (referring to Island of Palmas (1928) 2 RIAA 828); Nottebohm, 
Preliminary Objections, ICJ Reports 1953 p 113, 119 (‘since the Alabama case, it has been 
generally recognized, following the earlier precedents, that in the absence of any 
agreement to the contrary, an international tribunal has the right to decide as to its own 
jurisdiction and has the power to interpret for this purpose the instruments which govern 
that jurisdiction’); Gulf of Maine, ICJ Reports 1984 p 246, 302–3, 324 (referring to Anglo– 
French Continental Shelf (1979) 54 ILR 6); Land, Island and Maritime Frontier Dispute (El 
Salvador v Honduras), ICJ Reports 1992 p 351, 387 (referring to the Swiss Federal 
Council’s award in Certain Boundary Questions between Colombia and Venezuela (1922) 1 
RIAA 228); Pedra Branca/Pulau Batu Puteh (Malaysia v Singapore), ICJ Reports 2008 p 12, 
32 (referring to the Meerauge Arbitration (Austria v Hungary) (1902) 8 RDI 2nd Ser, 207), 
80 (referring to Territorial Sovereignty and Scope of the Dispute (Eritrea v Yemen) (1998) 
22 RIAA 209); Maritime Delimitation in the Black Sea (Romania v Ukraine), ICJ Reports 
2009 p 61, 109 (referring to Eritrea/Yemen (Maritime Delimitation) (1999) 22 RIAA 367), 
125 (referring to Barbados v Trinidad and Tobago (2006) 27 RIAA 214).

 132  Factory at Chorzów, Jurisdiction (1927) PCIJ Ser A No 9, 31; Factory at Chorzów (1928) 
PCIJ Ser A No 17, 31, 47; Anglo-Norwegian Fisheries, ICJ Reports 1951 p 116, 131. Also: 
Peter Pázmány University (1933) PCIJ Ser A/B No 61, 243 (consistent practice of mixed 
arbitral tribunals); Barcelona Traction, Second Phase, ICJ Reports 1970 p 30, 40. The Court 
has also referred generally to decisions of other tribunals without specific reference to 
arbitral tribunals. E.g. Legal Status of Eastern Greenland (1933) PCIJ Ser A/B No 53, 46; 
Reparation for Injuries, ICJ Reports 1949 p 174, 186.

 133  See Geneva Convention on the High Seas, 29 April 1958, 450 UNTS 82, Art 11; ILC Ybk 
1982/II, 41–2.

 134  ILC Ybk 1951/I, 366–78; ILC Ybk 1962/I, 229–31, 288–90.

 135  On Genocide: McNair (1961) 167–8. On Nottebohm: Flegenheimer (1958) 25 ILR 91, 
148–50.

 136  Cf the decision of the International Criminal Tribunal for the Former Yugoslavia (ICTY) 
in Prosecutor v Tadić (1999) 124 ILR 61, 98–121, which disagreed with the International 
Court’s requirement of effective control when attributing the conduct of private actors to a 
state under the rules of state responsibility, as laid down in Nicaragua, ICJ Reports 1986 p 
14, 61–5. The ICJ reasserted its view in Bosnian Genocide, ICJ Reports 2007 p 43, 209–11. 
Further: Cassese (2007) 18 EJIL 649.

 137  Generally: Brown, A Common Law of International Adjudication (2007).

 138  Prosecutor v Tadić (1995) 105 ILR 419, 458.

 139  Generally: Lauterpacht (1929) 10 BY 65. Further: Falk, The Role of Domestic Courts in 
the International Legal Order (1964); Nollkaemper, National Courts and the International 
Rule of Law (2011).

 140  See Jurisdictional Immunities of the State, ICJ Reports 2012 p 99, 123 (noting that 
‘[s]tate practice of particular significance is to be found in the judgments of national courts 
…’).

 141  See The Scotia, 81 US 170 (1871); The Paquete Habana, 175 US 677 (1900); The 
Zamora [1916] 2 AC 77; Gibbs v Rodríguez (1951) 18 ILR 661; Lauritzen v Government of 
Chile (1956) 23 ILR 708.
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 142  E.g. Minister of State for Immigration and Ethnic Affairs v Teoh (1995) 104 ILR 460; 
Reference re Secession of Quebec (1998) 115 ILR 536; R v Bow Street Metropolitan 
Stipendiary Magistrate, ex p Pinochet Ugarte (No 3) [2000] 1 AC 147; Gaddafi (2000) 125 
ILR 490; Sosa v Alvarez-Machain, 542 US 692 (2004); Hamdan v Rumsfeld, 548 US 557 
(2006). See generally the cases in the ILR and the ILDC.

 143  See Re Cámpora (1957) 24 ILR 518, Namibia, ICJ Reports 1971 p 16, 47.

 144  Nicaragua, ICJ Reports 1986 p 14, 98–104, 107–8.

 145  GA Res 95(I), 11 December 1946, adopted unanimously.

 146  GA Res 1514(XV), 14 December 1960 (89–0:9).

 147  GA Res 1803(XVII), 14 December 1962 (87–2:12). Cf Congo v Uganda, ICJ Reports 
2005 p 168, 251 (para 244).

 148  GA Res 1962(XVIII), 13 December 1963, adopted unanimously.

 149  GA Res 47/190, 22 December 1992, adopted without a vote.

 150  GA Res 61/295, 13 September 2007 (144–4:11).

 151  Declaration on Principles of International Law Concerning Friendly Relations, GA Res 
2625(XXV), 24 October 1970, adopted without vote.

 152  Generally: Lauterpacht (1958) 23–5; Allott (1971) 45 BY 79; Cheng (ed), International 
Law (1982); Jennings in Makarczyk (ed), Theory of International Law at the Threshold of 
the 21st Century (1996) 413; Rosenne, The Perplexities of Modern International Law (2004) 
51–3; Wood, ‘Teachings of the Most Highly Qualified Publicists’ (2010) MPEPIL; Thirlway 
(2014) 126.

 153  But see SS Wimbledon (1923) PCIJ Ser A No 1, 28 (‘general opinion’); German Settlers 
in Poland (1923) PCIJ Ser B No 6, 6, 36 (‘almost universal opinion’); Question of Jaworzina 
(1923) PCIJ Ser B No 8, 37 (‘doctrine constante’); German Interests, Preliminary Objections 
(1925) PCIJ Ser A No 6, 20 (‘the “teachings of legal authorities”’, ‘the jurisprudence of the 
principal countries’); SS Lotus (1927) PCIJ Ser A No 10, 26 (‘teachings of publicists’, ‘all or 
nearly all writers’); Nottebohm, Second Phase, ICJ Reports 1955 p 4, 22 (‘the writings of 
publicists’). Also: Application of the Convention on the Prevention and Punishment of the 
Crime of Genocide (Bosnia and Herzegovina v Serbia and Montenegro), ICJ Reports 2007 p 
43, 125, referring to Lemkin, Axis Rule in Occupied Europe (1944) 79. This is the only 
occasion where the Court has referred to an individual author by name.

 154  Diversion of Water from the Meuse (1937) PCIJ Ser A/B No 70, 76–7 (Judge Hudson); 
South West Africa, ICJ Reports 1950 p 128, 146–9 (Judge McNair); Peace Treaties, Second 
Phase, ICJ Reports 1950 p 221, 235 (Judge Read, diss); Asylum, ICJ Reports 1950 p 266, 
335–7 (Judge Azevedo, diss); Temple, ICJ Reports 1962 p 6, 39–41 (Vice-President Alfaro); 
Gabčíkovo-Nagymaros Project (Hungary v Slovakia), ICJ Reports 1997 p 7, 88–119 (Judge 
Weeramantry); Pulp Mills, ICJ Reports 2010 p 14, 110, 113–14 (Judges Al-Khasawneh & 
Simma, diss).

 155  GA Res 174(II), 21 November 1947. On the ILC’s work: Briggs, The International Law 
Commission (1965); Morton, The International Law Commission of the United Nations 
(2000); Pronto & Wood, The International Law Commission 1999–2009 (2010); United 
Nations, The Work of the International Law Commission (8th edn, 2012); Rao, ‘International 
Law Commission’ (2017) MPEPIL.

 156  ILC Ybk 2001/II, 31.

 157  Also: Crawford, State Responsibility (2013) 43–4. Further: chapters 25–7.
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 158  Diversion of Water from the Meuse (1937) PCIJ Ser A/B No 70, 73 (Judge Hudson). Also 
SS Wimbledon (1923) PCIJ Ser A No 1, 32 (on the currency in which the damages are to be 
paid). Instances of equity in arbitral jurisprudence include Orinoco Steamship Co (1910) 1 
HCR 228; Norwegian Shipowners (1922) 1 ILR 189; Eastern Extension, Australasia and 
China Telegraph Co, Ltd (1923) 6 RIAA 112; Trail Smelter (1941) 9 ILR 315.

 159  ICJ Reports 1969 p 3, 46–52, 131–5 (Judge Ammoun); 165–8 (Vice-President Koretsky, 
diss); 192–6 (Judge Tanaka, diss); 207–9 (Judge Morelli, diss); 257 (Judge Sørensen, diss).

 160  Merits, ICJ Reports 1974 p 3, 30–5.

 161  ICJ Reports 1986 p 554, 631–3. Also: Review of UNAT Judgment No 273, ICJ Reports 
1982 p 325, 536–7 (Judge Schwebel, diss).

 162  ICJ Reports 2012 p 324, 334–5.

 163  Judge Kellogg thought otherwise but was in error. Free Zones, Second Phase (1930) 
PCIJ Ser A No 24, 39–40 (Judge Kellogg). See North Sea Continental Shelf, ICJ Reports 
1969 p 3, 48.

 164  Free Zones (1930) PCIJ Ser A No 24, 4. Cf the earlier phase (1929) PCIJ Ser A No 22. 
Also: Lauterpacht, Function of Law (1933) 318; Lauterpacht (1958) 213–17.

 165  Free Zones (1930) PCIJ Ser A No 24, 10.

 166  General Act for the Pacific Settlement of International Disputes, 26 September 1928, 
93 LNTS 343, Art 28. The provision was copied in other treaties.

 167  E.g. Norwegian Shipowners (1922) 1 ILR 189, 370. Further: Thirlway (2014) 104.

 168  See especially Preamble to the Hague Convention Concerning the Laws and Customs of 
War on Land, 18 October 1907, 36 Stat 2227: ‘Until a more complete code of the laws of 
war has been issued, the High Contracting Parties deem it expedient to declare that, in 
cases not included in the Regulations adopted by them, the inhabitants and the belligerents 
remain under the protection and the rule of the principles of the law of nations, as they 
result from the usages established among civilized peoples, from the laws of humanity, and 
the dictates of the public conscience.’ This is known as the Martens clause (he was the 
Russian legal adviser).

 169  E.g. Declaration on the Prohibition of the Use of Nuclear and Thermo-nuclear Weapons, 
GA Res 1653(XVI), 24 November 1961.

 170  ICJ Reports 1949 p 4, 22. The statement referred to Albania’s duty to warn of the 
presence of mines in its waters. See also Nicaragua, ICJ Reports 1986 p 14, 112–14; 
Thirlway (1990) 61 BY 1, 6–13.

 171  In South West Africa, Second Phase, ICJ Reports 1966 p 6, 34, the Court held that 
humanitarian considerations were not decisive. But see ibid, 252–3, 270, 294–9 (Judge 
Tanaka, diss).

 172  ICJ Reports 1951 p 116, 133. Also ibid, 128: ‘In these barren regions the inhabitants of 
the coastal zone derive their livelihood essentially from fishing.’ Further: Fitzmaurice 
(1953) 30 BY 1, 69–70; Fitzmaurice (1957) 92 Hague Recueil 5, 112–16; Thirlway (1990) 61 
BY 1, 13–20.

 173  ICJ Reports 1951 p 116, 142.

 174  Ibid, 169 (Judge McNair, diss).
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(p. 45) 3  The relations of international and national law
1.  Theoretical Approaches
The relationship between international and national law1 is often presented as a clash at a 
level of high theory, usually between ‘dualism’ and ‘monism’.2 Dualism emphasizes the 
distinct and independent character of the international and national legal systems.3 

International law is seen as a law between states whereas national law applies within a 
state, regulating the relations of its citizens with each other and with that state. Neither 
legal order has the power to create or alter rules of the other. When an international law 
rule applies, this is because a rule of the national legal system so provides. In the case of a 
conflict between international law and national law, the dualist would assume that a 
national court would apply national law, or at least that it is for the national system to 
decide which rule is to prevail.

Monism postulates that national and international law form one single legal order, or at 
least a number of interlocking orders which should be presumed to be coherent and 
consistent. On that basis, international law can be applied directly within the national legal 
order. This position is represented by jurists whose views diverge in significant respects. 
Hersch Lauterpacht was a forceful exponent of a version of monism; he emphasized that 
individuals are the ultimate subjects of international law, representing both the justification 
and moral limit of the legal order.4 The state (p. 46) is disliked as an abstraction and 
distrusted as a vehicle for maintaining human rights. International law is seen as the best 
available moderator of human affairs, and also as a condition of the legal existence of states 
and therefore of the national legal systems.5

Hans Kelsen developed monist principles on the basis of formal methods of analysis 
dependent on a theory of knowledge.6 According to Kelsen, monism is scientifically 
established if international and national law are part of the same system of norms receiving 
their validity and content by an intellectual operation involving the assumption of a single 
basic norm (Grundnorm). Only that assumption makes sense of the shared normativity of 
law. This basic norm he formulates, with nice circularity, as follows: ‘The states ought to 
behave as they have customarily behaved.’7 International law, in turn, contains a principle 
of effectiveness which allows revolution to be a law-creating fact and accepts as legitimate 
the historically first legislators of a state. This, as if by delegation, provides the basic norm 
of national legal orders; the whole legal ordering of humanity is at once presupposed and 
integrated: ‘Since the basic norms of the national legal orders are determined by a norm of 
international law, they are basic norms only in a relative sense. It is the basic norm of the 
international legal order which is the ultimate reason of validity of the national legal orders, 
too.’8

Thus, Kelsen developed a monist theory of the relation between international and national 
law.9 Law is a hierarchical system whereby each legal norm derives its validity from a 
higher norm. This chain of validity can be traced to the Grundnorm, which is not a norm of 
positive law but rather a ‘hypothesis of juristic thinking’.10 International and national law 
form a single system of norms because (p. 47) they receive their validity from the same 
source:11 the Grundnorm evidently has a lot to answer for. But Kelsen’s theory is 
complicated in that he considered it equally possible that the relationship between legal 
orders could be conceived on the basis of the primacy of national law rather than of 
international law.12 The choice between these alternatives is to be made on political rather 
than legal grounds.13
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Faced with this apparent impasse, it seems natural to seek to escape from the dichotomy of 
monism and dualism. Above all, neither theory offers an adequate account of the practice of 
international and national courts, whose role in articulating the positions of the various 
legal systems is crucial.14 Fitzmaurice attempted to bypass the debate by arguing that there 
was no common field of operation: the two systems do not come into conflict as systems 
since they work in different spheres, each supreme in its own field.15 However, there could 
be a conflict of obligations, an inability of the state on the domestic plane to act in the 
manner required by international law in some respect: the consequence of this will not be 
the invalidity of state law but the responsibility of the state on the international plane.16

In considering these and later contributions to the debate about the relations between legal 
systems, it seems desirable to leave behind the glacial uplands of juristic abstraction.17 In 
fact, legal systems are experienced by those who work within them as having relative 
autonomy (how much autonomy depends on the power and disposition of each system, and 
varies over time). The only theory which can adequately account for that fact is some form 
of pluralism.18 Each legal system has, almost by definition, its own approach to the others 
(though in practice there is much borrowing). To talk of ‘national law’ is to generalize; but 
as soon as one asks what approach a given system (international law, English law, French 
law …) takes to another, the mist clears: it is possible to state the position with clarity and 
to understand that each system reserves to itself the authority to determine for the time 
being the extent and terms of interpenetration of laws and related issues of the separation 
of powers.

(p. 48) 2.  Relations of international and national law: An 
overview
(A)  International law’s approach to national law
(i)  In general
Here the position is not in doubt.19 A state cannot plead provisions of its own law or 
deficiencies in that law in answer to a claim against it for a breach of its obligations under 
international law.20 This principle is reflected in Article 3 of the ILC’s Articles on 
Responsibility of States for Internationally Wrongful Acts:

The characterization of an act of a State as internationally wrongful is governed by 
international law. Such characterization is not affected by the characterization of 
the same act as lawful by internal law.21

Arbitral tribunals,22 the Permanent Court,23 and the International Court24 have consistently 
endorsed this position. It goes back to Alabama Claims,25 where the US recovered damages 
from Great Britain for breach of its obligations as a neutral during the Civil War. The 
absence of legislation to prevent the fitting out of commerce raiders in British ports or to 
stop them leaving port to join the Confederate forces provided no defence to the claim. In 
Free Zones, the Permanent Court observed: ‘… it is certain that France cannot rely on her 
own legislation to limit the scope of her international obligations …’26 The same principle 
applies where the provisions of a state’s constitution are relied upon. In the words of the 
Permanent Court: ‘a State cannot adduce as against another State its own Constitution with 
a view to evading obligations incumbent upon it under international law or treaties in 
force’.27

An associated question is whether the mere enactment of legislation can give rise to 
international responsibility, or whether an obligation is only breached when the (p. 49) state 
implements that legislation. There is a general duty to bring national law into conformity 
with obligations under international law,28 but what this entails depends on the obligation 
in question. Normally, a failure to bring about such conformity is not in itself a breach of 
international law; that arises only when the state concerned fails to observe its obligations 
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on a specific occasion.29 But in some circumstances, legislation (or its absence) could of 
itself constitute a breach of an international obligation, for example where a state is 
required to prohibit certain conduct or to enact a uniform law.

(ii)  National laws as ‘facts’ before international tribunals
In Certain German Interests in Polish Upper Silesia, the Permanent Court observed:

From the standpoint of International Law and of the Court which is its organ, 
national laws are merely facts which express the will and constitute the activities of 
States, in the same manner as do legal decisions or administrative measures. The 
Court is certainly not called upon to interpret the Polish law as such; but there is 
nothing to prevent the Court’s giving judgment on the question whether or not, in 
applying that law, Poland is acting in conformity with its obligations towards 
Germany under the Geneva Convention.30

Thus, a decision of a national court or a legislative measure may constitute evidence of a 
breach of a treaty or of customary international law.31 However, the general proposition 
that international tribunals take account of national laws only as facts ‘is, at most … 
debatable’.32

The concept of national law as ‘merely facts’ has at least six distinct aspects.

(1)  National law may itself constitute, or be evidence of, conduct in violation of a rule 
of treaty or customary law.

(2)  National law may be part of the ‘applicable law’ either governing the basis of a 
claim or more commonly governing a particular issue.

(3)  Whereas the principle jura novit curia (the court knows the law) applies to 
international law, it does not apply to matters of national law. International tribunals 
will generally require proof of national law, although they may also (subject to due 
process constraints) undertake their own researches. 33

(4)  When called upon to apply national law, an international tribunal should seek to 
apply that law as it would be applied in the state concerned.  34 It is for each state, in 
the (p. 50) first instance, to interpret its own laws.  35 International tribunals are not 
courts of appeal and they do not have the authority to substitute their own 
interpretation of national law for that of the national authorities, especially when that 
interpretation is given by the highest national courts. In many situations, an 
international tribunal must simply take note of the outcome of a domestic decision 
and then deal with its international implications.  36 It will only be in exceptional 
circumstances that an international tribunal will depart from the construction 
adopted by a national authority of its own law, such as where a manifestly incorrect 
interpretation is put forward in the context of a pending case. 37

(5)  International tribunals cannot declare the unconstitutionality or invalidity of rules 
of national law as such.  38 Only if it is transparently clear that a national law would be 
treated as unconstitutional or invalid by the national courts should an international 
tribunal follow suit.

(6)  The proposition that an international tribunal does not interpret national law ‘as 
such’ is open to question.  39 When it is called on to apply rules of national law, an 
international tribunal will interpret and apply domestic rules as such.  40 This may 
occur in a variety of circumstances. First, there is the case of renvoi: in Lighthouses, 
for example, the special agreement required the Court to decide if the contracts had 
been ‘duly entered into’ under Ottoman law.  41 Or international law may designate a 
system of domestic law as the applicable law in respect of some claim or transaction. 
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 42 Where relevant issues (whether classified as ‘facts’ or otherwise) require 
investigation of national law, the Court has made the necessary findings.

(p. 51) (iii)  Treatment of national law by international tribunals
Cases where a tribunal dealing with issues of international law has to examine the national 
law of one or more states are by no means exceptional.43 The spheres of competence 
claimed by states, represented by territory, jurisdiction, and nationality of individuals and 
legal persons, are delimited by legislation and judicial and administrative decisions. 
International law sets the limits of such competence, but in order to decide whether 
particular acts are in breach of obligations under treaties or customary law, the Court has 
had to examine national law relating to a wide range of topics, including expropriation,44 

fishing limits,45 nationality,46 guardianship and welfare of infants,47 the rights of 
shareholders in respect of damage suffered by corporations,48 and the arbitrary arrest and 
expulsion of aliens.49 National law is very frequently implicated in cases concerning 
individuals, including those relating to the protection of human rights and the exhaustion of 
local remedies.

Many treaties contain provisions referring directly to national law50 or employing concepts 
which by implication are to be understood in the context of a particular national law.51 

When treaties refer to ‘nationals’ of the contracting parties, the presumption is that the 
term connotes persons having that status under the internal law of one of the parties. 
Similarly, treaties often involve references to legal interests of individuals and corporations 
existing within the cadre of a given national law. Treaties having as their object the creation 
and maintenance of certain standards of treatment of minority groups or aliens may refer to 
a national law as a method of describing the status to be created and protected.52 The 
protection of rights may be stipulated as being ‘without discrimination’ or as ‘national 
treatment’ for the categories concerned.53

On occasion, an international tribunal may be faced with the task of deciding issues solely 
on the basis of national law. Serbian Loans54 concerned a dispute between the French 
bondholders of certain Serbian loans and the Serb-Croat-Slovene government, (p. 52) the 
former demanding loan service on a gold basis, the latter holding that payment in French 
paper currency was permissible. The French government took up the case of the French 
bondholders and the dispute was submitted to the Permanent Court. The Court emphasized 
its duty to exercise jurisdiction duly conferred by agreement, in the absence of provision to 
the contrary in the Statute.55 On the merits, the Court held that the substance of the debt 
and the validity of the clause defining the obligation of the debtor state were governed by 
Serbian law, but, with respect to the method of payment, the law applicable was that of the 
place of payment, in this case French law.

(B)  International law before national courts: General considerations
(i)  Establishing international law before national courts
An initial issue is whether the jurisdiction considers international law to be ‘part of’ (in the 
sense of generally available to) national law, a question that is often constitutional in 
character, and which may be answered differently for customary law and treaties.56 Thus, 
the 1949 German Grundgesetz provides in Article 25 that ‘[t]he general rules of public 
international law shall be an integral part of federal law.’ Where such a position is adopted, 
a national court will go about establishing the content of international law as a matter of 
legal argument.57 Once a court has ascertained that there are no bars within its own legal 
system to applying the rules of international law or provisions of a treaty, the rules are 
accepted as rules of law and are not required to be established by evidence, as in the case 
of matters of fact and foreign law.58 But in the case of international law, this process of 
judicial notice has a special character. In the first place, there is a problem involved in 
finding reliable information of international law, especially customary law, in the absence of 
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resort to expert witnesses. Secondly, issues of public policy and difficulties of obtaining 
evidence on larger issues of state relations combine in some systems to produce a 
procedure whereby the executive may be consulted on certain questions of mixed law and 
fact, for example the existence of a state of war or the status of an entity claiming sovereign 
immunity.

Thus, in France the Minister of Foreign Affairs may give an interpretation of a treaty to a 
court, which may then be relied upon in later cases involving the same provision.59 On the 
other hand, a national court may itself make a full investigation of the legal sources,60 

including treaties and state practice. Reference may also be made to decisions (p. 53) of 
international tribunals61 and the work of the ILC.62 International law is increasingly finding 
its way into national courts, and judges are increasingly finding themselves called upon to 
interpret and apply it—or at least to be aware of its implications.

(ii)  International law as the applicable law in national courts
Once a national court has determined that international law is in some way relevant and 
applicable to a matter before it, it falls to the court to determine how that law is to sit 
alongside any national law that may also be applicable. Again, the approach of a national 
court to international law will be largely determined by the rules of the jurisdiction in 
question. But certain issues common to many or all jurisdictions may be identified.

(1)  Courts may be called upon to adjudicate conflicts between a municipal law on the 
one hand and a rule of customary international law on the other. Many municipal 
systems now appear to have in one way or another accepted customary international 
law as ‘the law of the land’, even where no constitutional provision is made,  63 but 
questions remain as to how it fits within the internal hierarchy of a national system. 
As a general (but by no means absolute) rule, a statute will prevail over a rule of 
customary international law if no reconciliation is possible by way of interpretation. 64

(2)  The question also arises with respect to treaties, but will take on a more overtly 
constitutional flavour. ‘Monist’ systems may expressly provide that duly signed and 
ratified treaties take precedence over national legislation.  65 In other (‘dualist’) 
systems where the conclusion of a treaty is an executive act, it will be for the 
legislature to implement the treaty as part of national law—insofar as this may be 
required. In such a system, the treaty is applied by the courts as mediated by the 
legislation, and legislation will prevail, again unless the issue can be resolved by 
interpretation. 66

(3)  When applying international law rules, municipal courts may find it necessary to 
develop the law, notably where it is unclear or uncertain.  67 This will include (p. 54) 
consideration of how the international rule is applicable in a domestic context, a 
process which has been notable, for example, in the field of state immunity.  68 The 
question is particularly vexed in the US due to the so far unique provisions of the 
Alien Tort Statute  69 and subsequent efforts to define its scope. 70

(4)  Even in monist systems, the court may need to determine the extent to which a 
rule of international law may be directly applied. For example, a treaty (even if duly 
ratified and approved in accordance with constitutional processes) may be held ‘non- 
self-executing’, that is to say, inapplicable without further specification or definition 
by the legislature. 71

(5)  A further question is the extent to which the executive may intervene in the 
court’s application of international law. One consideration may be the need for the 
judiciary and the executive to speak with one voice with respect to the foreign policy 
of the country in question. Thus, when considering issues such as the recognition of 
states and governments, state immunity, and diplomatic immunity the courts may 
accept direction from the executive.  72 Caution must be exercised, however, 
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particularly in the European context, with the European Court of Human Rights 
holding that the practice in extreme forms is incompatible with the right of access to 
‘an independent and impartial tribunal’.  73 There, the practice scrutinized was the 
French procedure of referring preliminary questions on matters of treaty 
interpretation to the Minister for Foreign Affairs, and treating any opinion given as 
binding.  74 The revised French practice does not attribute binding effect to such 
opinions and indeed does not require them to be given at all.  75 (p. 55)

(6)  A court may be called upon under the rules of private international law to apply 
foreign law. If it is alleged that the applicable law is in conflict with international law, 
the court may be required to determine whether the act or law of a foreign state is 
contrary to its international obligations. In many jurisdictions—notably in the US— 
such issues have given rise to the ‘act of state’ doctrine, whereby a court will, as an 
organ of a sovereign, refuse to pass judgement on the acts of another, formally equal, 
sovereign. The scope of the doctrine varies from one jurisdiction to another.

(7)  Finally, the court, confronted with an intricate issue of international law, may 
simply concede that it is beyond its capacity to decide, that is, is non-justiciable. As 
will be seen, the doctrine exists in England and in other common law jurisdictions.

A further suite of issues emerges with respect to federal states:76 the capacity of entities 
other than the federal government to deal with questions of foreign affairs, the place of 
international law in the components of the federal system,77 and the capacity of courts 
other than those at a federal level to apply international law.

(C)  Res judicata as between international and national law
(i)  National res judicata before international courts
From a formal point of view, res judicata is a general principle within the meaning of Article 
38(1)(c) of the Statute,78 applied in tandem by international and national courts.79 But there 
is no effect of res judicata from the decision of a national court so far as an international 
jurisdiction is concerned. Even if the subject matter may be substantially the same, the 
parties may well not be, at least in the context of diplomatic protection and possibly outside 
that context also.80 (p. 56) Other considerations also play a role, not least the principle that 
international law is (in its own terms) supreme. But an international tribunal may be bound 
by its constituent instrument to accept certain categories of national decisions as conclusive 
of particular issues.81

Some international tribunals afford natural and juridical persons standing against states, 
including in respect of decisions of state courts. For example, the European Court of Human 
Rights functions as a court of final resort on human rights issues; it is only accessible once 
local remedies have been exhausted and does not re-examine any questions of fact already 
dealt with by a municipal court.82 In the case of investor–state arbitration tribunals, the 
default position is that the decisions of national court create no res judicata insofar as the 
work of the tribunal is concerned,83 but the parties to the bilateral or multilateral treaty 
granting the tribunal jurisdiction may incorporate procedural roadblocks into the bargain, 
such as the so-called ‘fork in the road’ clause.84 Such a clause requires the claimant to elect 
investor–state arbitration or litigation before the courts of the host state of the investment 
as its preferred method of dispute resolution. Once an election is made, other ways of 
bringing the original claim are closed to the claimant.
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(ii)  International res judicata before national courts
In principle, decisions by organs of international organizations are not binding on national 
courts without the cooperation of the national legal system,85 which may adopt a broad 
constitutional provision for ‘automatic’ incorporation of treaty norms or require specific 
acts of incorporation or implementation. On the other side of the equation, however, 
municipal courts may seek to circumvent the finality of such decisions without engaging the 
question of res judicata through interpretive legerdemain. In recent times, this has been a 
feature of US practice, which links the effect of a judgment to the status of the relevant 
international court or tribunal’s constitutive instrument within municipal law.86

(p. 57) Leaving aside such arguments, a decision of the International Court, even one 
concerning substantially the same issues as those before a national court, does not of itself 
create a res judicata for the latter.87 However, it does not follow that a national court should 
not recognize the validity of the judgment of an international tribunal of manifest 
competence and authority, at least for certain purposes.88 For this reason, states often 
accord res judicata effect to international and domestic arbitral awards.89 On the one hand, 
this is desirable as a matter of common sense, and the arguments from a policy perspective 
are well known; parties to litigation are at a certain point in time entitled to draw a line 
under a dispute and be free of continued legal harassment. On the other, it may be the 
subject of a treaty obligation, for example under the New York Convention90 or the 
International Centre for the Settlement of Investment Disputes (ICSID) Convention.91 

Outside those areas with specific treaty obligations, state practice is extremely variable, 
with a number of countries not affording res judicata effect to foreign judgments,92 or even 
those judgments arising from a different federal unit of the same country.93

(iii)  Res judicata and third parties
In international law, res judicata includes issue estoppel, but probably does not extend to 
the US doctrine of collateral estoppel (binding upon third parties).94 But the decisions of an 
international court or tribunal may carry evidentiary weight even vis-à-vis third parties. For 
example, national courts, in dealing with cases of war crimes and issues arising from 
belligerent occupation, the validity of acts of administration, of requisition and of 
transactions conducted in occupation currency have relied upon the findings of the 
International Military Tribunals at Nuremberg and Tokyo as evidence, even conclusive 
evidence, of the illegality of the war which resulted in the occupations.95

(p. 58) Quite aside from this, the legal reasoning employed by international tribunals may 
carry weight. In Mara’abe v Prime Minister of Israel, the Supreme Court of Israel found 
that the International Court’s Wall advisory opinion96 did not constitute res judicata but 
that the Court’s interpretation of international law (as opposed to its factual 
determinations) should be given ‘full appropriate weight’.97

3.  International law in the common law tradition
(A)  Development of the common law approach
The common law was initially seen, and saw itself, as the law of the land—of the kingdom of 
England.98 It was applied by the common law courts at Westminster and set over against 
the civil law which governed maritime matters, foreign trade, and also, given its links to the 
jus gentium, the relations of princes and republics. The latter law was practised by the 
civilians before the civil law courts such as the Court of Admiralty, and before the Council. 
The Council’s advice on the law of nations came from civilian-trained lawyers not from the 
common lawyers.99
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The situation changed to some extent in the eighteenth century, following the abolition of 
the conciliar courts at the Restoration and the opening up to the common law courts of the 
field of international commercial litigation. Part of that opening was a greater willingness to 
be influenced by foreign and civil law, a trend personified by Lord Mansfield, who first 
recorded the principle of ‘incorporation’, that is, that international law was ‘part of the law 
of England’, a tradition he attributed to Lord Talbot and handed on to Blackstone.100 What 
the Court of Admiralty in its prize jurisdiction saw as a simple matter of applicable law 
became for the common law courts a deliberate choice.101 But this open-minded approach 
was qualified in various ways: the supremacy of Parliament meant that treaties (the 
conclusion of which was a royal prerogative) were not part of English law, and the old role 
of the Council in matters of external relations left a prototype of the act of state doctrine102 

together with a deference to executive authority in matters of the foreign prerogative 
(notably recognition). The overall result was eclectic, reflecting a practical (p. 59) rather 
than theoretical policy of the courts. In the post-Judicature Act period (post-1875) there was 
much by way of practical development, but the essential pattern has not changed. It is 
necessary to take the components in turn, beginning with the most straightforward.

(B)  Treaties in English law
(i)  Unincorporated treaties
In England,103 the conclusion and ratification of treaties are within the prerogative of the 
Crown, and if a transformation doctrine were not applied, the Crown could legislate for the 
subject without parliamentary consent,104 in violation of the basal notion of parliamentary 
sovereignty.105 The rule does not apply in the very rare cases where the Crown’s 
prerogative can directly extend or contract jurisdiction without the need for legislation.106

Thus, as a strongly dualist system, English law will not ordinarily permit unimplemented 
treaties to be given legal effect by the courts.107 A concise statement of this rule was 
provided by the Privy Council in Thomas v Baptiste:

Their Lordships recognise the constitutional importance of the principle that 
international conventions do not alter domestic law except to the extent that they 
are incorporated into domestic law by legislation. The making of a treaty … is an act 
of the executive government, not of the legislature. It follows that the terms of a 
treaty cannot effect any alteration to domestic law or deprive the subject of existing 
legal rights unless and until enacted into domestic law by or under authority of the 
legislature. When so enacted, the courts give effect to the domestic legislation, not 
to the terms of the treaty.108

(p. 60) Thus, unimplemented treaties cannot create enforceable rights nor deprive 
individuals of legal rights previously bestowed; this is known as the principle of no direct 
effect.109 They similarly cannot prevail over statutes, are not ordinarily contracts capable of 
enforcement in domestic courts, and their infringement by the UK is domestically without 
legal effect.110 Neither do decisions by international courts and tribunals which determine 
the UK to be in breach of unimplemented treaty obligations have any domestic effect.111

(ii)  Incorporated treaties
Once a treaty is implemented by Parliament, the resulting legislation forms part of UK law 
and is applicable by the courts as so implemented.112 Accordingly, there is no distinction in 
the law of the UK between self-executing and non-self-executing treaties; all treaties may be 
classified as non-self-executing as all require legislative action to become law. An apparent 
exception to this rule arises in the case of treaties concluded by the institutions of the 
European Union, with the Court of Justice holding these to be directly enforceable within 
member states as part of the acquis communautaire. But in UK law, EU treaties have this 
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effect because of the relevant statute, which will be repealed on the UK’s withdrawal from 
the EU.113

Once enacted, the statute implementing the treaty will function as any other Act of 
Parliament. Thus, for example, the words of a subsequent Act of Parliament will prevail over 
the provisions of a prior treaty in the case of clear inconsistency between the two.114

Legislation to give effect in domestic law to treaty provisions may take various forms. A 
statute may directly enact the provisions of the international instrument, which will be set 
out as a schedule to the Act.115 It may employ its own substantive provisions to give effect 
to a treaty, the text of which is not itself enacted. It may be that the enacting legislation 
makes no specific reference to the treaty in question, though there is extrinsic evidence to 
show that the statute was intended to give effect to it.116 (p. 61) The result is a balancing 
act that requires the court to scrutinize the strength of the relationship between the 
enacting statute and its parent treaty, and determines the strength of the latter as an 
interpretative tool.117

(iii)  Treaties and the interpretation of statutes
Questions surrounding the interpretation of treaties and statutes in English law can 
generally be divided into two categories:118 the interpretation of enabling instruments and 
the interpretation of other legislation in the light of treaties entered into, both incorporated 
and unincorporated. As to the former, it is to be remembered that the primary object of 
interpretation is the implementing statute, and only at one remove the treaty which 
implements or incorporates it.119 Accordingly, although international courts and tribunals 
may rule on the interpretation of a treaty, their rulings are not binding.120

On the other hand, the interpretation of treaty provisions is a matter of law. Unlike in some 
countries, the courts do not seek binding interpretations of treaties from the executive.121 

They will apply international rules of treaty interpretation, as reflected in the Vienna 
Convention on the Law of Treaties,122 rather than the domestic canons of statutory 
interpretation (though these are less different than they used to be).123 Furthermore, in the 
interests of coherent interpretation between states parties to the relevant agreement, the 
decisions of other domestic tribunals on the interpretation of treaties are taken into 
account.124

(p. 62) Difficulties may arise where the implementing statute is ambiguous on its face as to 
the extent to which it implements a treaty, or fails to mention the treaty entirely. But where 
it is clear that Parliament intended to implement a treaty through the legislation, the terms 
of the legislation are to be construed if possible so as to conform to the treaty.125

More generally, as noted by Diplock LJ in Salomon: ‘Parliament does not intend to act in 
breach of international law, including therein specific treaty obligations.’126 This 
presumption applies to unincorporated treaties as much as incorporated ones,127 but it only 
applies to legislation enacted after a treaty has been signed or ratified.128 On the other 
hand, it will apply even where there is no link between the treaty and the legislation in 
question.129 In addition to legislation, the presumption may also apply to other instruments 
or guidelines given domestic effect.130

The presumption itself will only act as an aid to interpretation where the statutory provision 
is open to interpretation in that it is not clear on its face.131 In Ex p Brind, Lord Bridge, 
having regard to the then-unimplemented European Convention for the Protection of 
Human Rights, said:

[I]n construing any provision in domestic legislation which is ambiguous in the 
sense that it is capable of a meaning which either conforms to or conflicts with the 
Convention, the courts will presume that Parliament intended to legislate in 
conformity with the Convention, not in conflict with it. Hence, it is submitted, when 
a statute confers upon an administrative authority a discretion capable of being 
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exercised in a way which infringes any basic human right protected by the 
Convention, it may similarly be presumed that the legislative intention was that the 
discretion should be exercised within the limitations which the Convention 
imposes.132

(p. 63) (iv)  Treaties and the determination of the common law
The presumption in favour of interpreting English law in a way which does not place the UK 
in breach of an international obligation applies not only to statutes but also to the common 
law.133 Use may be made of unincorporated treaties particularly where the common law is 
uncertain or developing.134 The English courts have taken into account treaty-based 
standards concerning human rights in order to resolve issues of common law, including the 
legality of telephone tapping,135 the offence of criminal libel,136 contempt of court,137 and 
freedom of association.138 This development is not confined to human rights treaties: Alcom 
Ltd v Republic of Colombia, for example, involved reference to general international law for 
the purposes of statutory interpretation in the context of state immunity.139

(C)  Customary international law
(i)  ‘Incorporation’
It has become received wisdom that the common law approach to customary international 
law140 is that of ‘incorporation’,141 under which customary rules are to be considered ‘part 
of the law of the land’ provided they are not inconsistent with Acts of Parliament. The 
following statement by Lord Denning MR in Trendtex Trading Corp v Central Bank of 
Nigeria is usually cited in support of the proposition:

Seeing that the rules of international law have changed—and do change—and that 
the courts have given effect to the changes without any Act of Parliament, it follows 
… inexorably that the rules of international law, as existing from time to time, do 
form part of English law.142

(p. 64) But according to Lord Wilberforce, it may be wise to ‘avoid commitment to more of 
the admired judgment of Lord Denning MR than is necessary’.143 The position in England is 
not that custom forms part of the common law (how can foreign states of whatever legal 
tradition make the common law?), but that it is a source of English law that the courts may 
draw upon as required.144

As Lord Bingham said in R v Jones (Margaret):

The appellants contended that the law of nations in its full extent is part of the law 
of England and Wales. The Crown did not challenge the general truth of this 
proposition, for which there is indeed old and high authority … I would for my part 
hesitate … to accept this proposition in quite the unqualified terms in which it has 
often been stated. There seems to be truth in Brierly’s contention … that 
international law is not a part, but is one of the sources, of English law.145

Similarly Lloyd-Jones LJ put it in the following terms:

[I]t is not possible to make sweeping deductions from such broad statements of 
principle as the relationship between customary international law and the common 
law in this jurisdiction is far more complex. It seems preferable to regard customary 
international law not as a part but as a source of the common law on which national 
judges may draw … As part of this process they will have to consider whether any 
impediments or bars to giving effect to customary international law may exist as a 
result of domestic constitutional principles. Moreover … it appears that judges in 
this jurisdiction may face a policy issue as to whether to recognise and enforce a 
rule of customary international law. However, given the generally beneficent 
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character of international law the presumption should be in favour of its 
application.146

In short, the relationship of custom and the common law is more nuanced than either the 
doctrines of incorporation or transformation would suggest.147

(ii)  The process and limits of ‘incorporation’
It is possible to discern a broad process in the way the common law adopts customary 
international law. There is an initial question of or akin to choice of law: is this a subject 
matter on which international law has something to say, and which it allows (or requires) 
national courts to say. If (as with foreign state immunity) the answer to both questions is 
yes, there is a second, constitutional question: is this an area where the common law courts 
retain law-making power or (as with substantive criminal (p. 65) law) not?148 Where it is 
appropriate to consider norms of international law, rather than the law of the forum or a 
foreign law, then the courts will take judicial notice of the applicable rules, whereas formal 
evidence is required of foreign (national) law.

However, the courts still have to ascertain the existence of the rules of international law 
and their effect within the national sphere: the latter task is a matter on which the rules of 
international law may provide limited guidance. Case law suggests that four considerations 
are relevant to the question of incorporation.149

(1) The first question is whether the customary international law rule is susceptible to 
domestic application.150 For example, is the rule in question of a strictly interstate 
character, or does it implicate the rights of private parties? The former may be difficult to 
restructure as a norm within a domestic legal system. In the case of the latter, individual 
rights may be more readily transposed.151 Some courts have identified further limits that 
might be imposed on such an attempted transposition, based not on amenability for 
adoption, but on the character of the norm. In Al-Saadoon, Laws LJ said:

[T]he … proposition that the customary rule may be sued on as a cause of action in 
the English courts is perhaps not so clear cut. It would of course have to be shown 
that the rule did not conflict with any provision of English domestic law … I 
apprehend the rule would also have to possess the status of jus cogens erga omnes 
…152

But whilst ‘incorporation’ as conceived here has existed since the eighteenth century, the 
concept of peremptory norms is much more recent. The combination of the two is 
ahistorical—but the insight that certain norms may imperatively call for implementation is a 
valuable one. Something similar may have been implied by Justice Souter’s dictum for the 
Supreme Court in Sosa that norms of international law, to be given direct effect under the 
Alien Tort Statute, have to be ‘specific, universal, and obligatory’ (although Sosa concerned 
statutory not common law incorporation).153

(2) The next question is whether the proposed common law rule is contradicted by any 
constitutional principle.154 Thus, in R v Jones (Margaret), the issue was whether the crime 
of aggression in customary international law could be considered part of the law of 
England. (p. 66) Lord Bingham said that in order for a customary norm to be translated to 
the common law, it must conform to the constitution: ‘customary international law is 
applicable in the English courts only where the constitution permits’.155 As the constitution 
requires that only Parliament could be responsible for the creation of crimes in English 
law,156 aggression could not be considered an element of the common law but was a matter 
for legislation.157
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Within the consideration of constitutionality and custom is the principle that the common 
law is inferior to statute, a concept flowing directly from the doctrine of parliamentary 
sovereignty. Thus, a customary norm may only be transposed into the common law to the 
extent that it does not conflict with an Act of Parliament. In Chung Chi Cheung v R, Lord 
Atkin said:

The courts acknowledge the existence of a body of rules which nations accept 
amongst themselves. On any judicial issue, they seek to ascertain the relevant rule, 
and, having found it, they will treat it as incorporated into the domestic law, so far 
as it is not inconsistent with rules enacted by statutes …158

Thus, in Al-Adsani v Government of Kuwait, Mantell J would not accept the argument that a 
common law tort of ‘torture’ arising from custom (even if it could be said that one existed) 
would prevail over the provisions of the State Immunity Act 1978.159 Likewise, the 
existence of legislation providing for investigations into deaths has precluded the possibility 
of incorporating a ‘parallel but non-identical’ customary duty.160

(3) A third consideration is whether the proposed rule is itself contradicted by some 
antecedent principle of the common law. In West Rand, Lord Alverstone CJ accepted that 
custom could contribute to the common law insofar as it was not ‘contrary to the principles 
of her laws as decided by her courts’.161 Similarly, Lord Atkin in Chung Chi Cheung v R 
conditioned incorporation on consistency ‘with rules … finally declared by … tribunals’.162 A 
practical example of how extant principles may bar the expansion of the common law in this 
way occurred in Chagos Islanders v Attorney General.163 The case concerned a claim for 
damages based in reliance on the UK’s supposed breach of (p. 67) the international human 
right not to be prevented from returning to one’s home state. Ouseley J denied the claim, 
noting that even if breach of the right in question could be said to violate a common law as 
well as customary right, this could not, in itself, give rise to an action for damages: this 
would be ‘no more and no less than a particular example of a tort for unlawful 
administrative acts’,164 the possibility of which the House of Lords had previously excluded 
at common law.165

(4) A further problem is one of precedent. In Trendtex, Lord Denning said:

International law knows no rule of stare decisis. If this court is satisfied that the 
rule of international law on a subject has changed from what it was 50 or 60 years 
ago, it can give effect to that change—and apply the change in our English law— 
without waiting for the House of Lords to do it … After all, we are not considering 
here the rules of English law on which the House has the final say. We are 
considering the rules of international law.166

By contrast, in Thai-Europe Tapioca Service Ltd v Government of Pakistan Scarman LJ said:

[I]t is important to realise that a rule of international law, once incorporated into 
our law by decisions of a competent court, is not an inference of fact but a rule of 
law. It therefore becomes part of our municipal law and the doctrine of stare decisis 
applies as much to that as to a rule of law with a strictly municipal provenance.167

But it is excessively parochial to think that an incorporated rule of international law is 
entirely domesticated, any more than an incorporated treaty. It should be open to the courts 
to reconsider the rule if there are indications of a material change in international law and 
more generally to track developments in the law. On the one hand, it was artificial to think 
that a House of Lords decision on absolute immunity of 1938168 should be considered as 
preclusive in the very different state of affairs in 1978. On the other hand, the decision in 

158

159

160

161

162

163

164

165

166

167

168



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

Trendtex was authority on the contemporary state of international law, and was in fact 
followed as such.169

Lord Mance in Keyu stated that ‘precedent is unlikely to be seen as so great an obstacle to 
reconsideration of domestic law in the light of international development’. He also 
recapitulated the scope of incorporation of customary international law in domestic law:

[O]nce established, [customary international law] can and should shape the 
common law, whenever it can do so consistently with domestic constitutional 
principles, statutory law (p. 68) and common law rules which the courts can 
themselves sensibly adapt without it being, for example, necessary to invite 
Parliamentary intervention or consideration.170

(D)  Non-justiciability and act of state
(i)  Non-justiciability
It was a long-standing position in English law that the Crown’s prerogative powers were 
immune from judicial control. That is no longer so,171 although the extent of judicial review 
depends on the subject matter.172

Despite these developments, certain areas of government activity connected with 
international law remain generally off limits to the courts. In Abbasi, the Court of Appeal 
was asked to require the Foreign Secretary to make representations to the US government 
on behalf of British nationals detained in Guantanamo Bay. Although the Court was deeply 
concerned by what it saw as US intransigence, it declined to make the orders requested.173 

The courts are also extremely reluctant to pronounce on issues connected to the 
deployment of armed forces.174

Another area which remains within the traditional non-justiciable Crown prerogative is 
treaty-making:175 this (in conjunction with the doctrine of no direct effect) precludes most 
adjudication on unincorporated treaties.176 There is, however, a measure of flexibility 
here,177 and the courts have sought to reduce the effects of non-justiciability, including in 
relation to unincorporated treaties. In the first place, courts are willing to interpret 
unincorporated treaties where it is necessary to do so in order to determine rights and 
obligations under domestic law and thereby ‘draw the court into the field of international 
law’.178 In Shergill v Khaira, the Supreme Court stated:

[W]hen the court declines to … review the exercise of the Crown’s prerogative in 
the conduct of foreign affairs, it normally refuses on the ground that no legal right 
of the (p. 69) citizen is engaged whether in public or private law … But the court 
does adjudicate on these matters if a justiciable legitimate expectation or a 
Convention right depends on it. The same would apply if a private law liability was 
asserted which depended on such a matter.179

In Occidental Exploration, the Court of Appeal held that an award made in favour of the 
appellant under the bilateral investment treaty (BIT) between the US and Ecuador gave rise 
to justiciable rights in the UK, even though the BIT was (unsurprisingly) not part of English 
law.180 Similarly, in Al-Jedda,181 the claimant alleged that his detention in Iraq by British 
forces was in breach of the UK’s obligations under the ECHR. In turn, the government 
asserted that the claimant’s detention was not only justified by the need to ensure security 
in Iraq, but also by the terms of Security Council Resolution 1546 of 2004, which qualified 
the UK’s ECHR obligations by way of Article 103 of the Charter. Neither the Charter nor the 
resolution had been incorporated into English law. The necessary foothold came from the 
Human Rights Act 1998, which gave effect to the ECHR in UK law. As the Act provided that 
ECHR rights were only applicable to the extent they were recognized on the international 
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law plane, the court was required to examine the effect of the resolution to determine the 
scope of the ECHR in the particular circumstance.182

In the second place, courts have demonstrated that they are willing to consider 
unincorporated treaties as part of the process of finding the UK to be in breach of its 
obligations under international law, though the determination of breach will have no legal 
effect of its own.183 Its use is most notable when illuminating rights present in municipal 
law under the ECHR and particularly Article 15, which permits the UK to take measures 
derogating from the Convention provided that such measures are not inconsistent with its 
other obligations under international law. Thus, in A v Secretary of State for the Home 
Department, Lord Bingham—determining the validity of a derogation under ECHR Article 
15184 and the compatibility of the Anti-terrorism, Crime and Security Act 2001 with ECHR 
Article 5—said:

What cannot be justified here is the decision to detain one group of suspected 
international terrorists, defined by nationality or immigration status, and not 
another. To do so was a violation of [ECHR] article 14. It was also a violation of 
article 26 of the [International Covenant on Civil and Political Rights] and so 
inconsistent with the United Kingdom’s other obligations under international law 
within the meaning of [ECHR] article 15 …185

(p. 70) Thirdly, where the decision-maker explicitly relies on a treaty in making a decision, 
the courts will apply normal standards of judicial review to the treaty as so relied on.186

(ii)  Judicial restraint and foreign acts of state
Policy considerations of a similar kind have led courts to apply a further rule of non- 
justiciability, holding a claim to be barred if it requires determination of the lawfulness or 
validity of acts of a foreign state.187 This is a doctrine of English public law which, long 
familiar in a general way, was clarified and confined by the Supreme Court in Belhaj v 
Straw.188

Broadly, the doctrine prescribes that courts do not adjudicate on matters of international 
law arising in disputes between foreign states. The modern source of the doctrine is Lord 
Wilberforce’s statement in Buttes Gas that:

[T]he essential question is whether … there exists in English law a more general 
principle that the courts will not adjudicate upon the transactions of foreign 
sovereign states. … In my opinion there is, and for long has been, such a general 
principle. … [It] is not one of discretion, but is inherent in the very nature of the 
judicial process … I find the principle clearly stated that the courts in England will 
not adjudicate upon acts done abroad by virtue of sovereign authority.189

Within this principle there are two overlapping doctrines: judicial restraint on the one hand, 
and act of state on the other. The former is triggered by issues relating to the transactions 
of states,190 and requires the court to exercise its discretion to determine whether it is 
sufficiently equipped to handle the dispute. In Buttes Gas, the court would have been 
required to address vexed questions of international law arising from the actions of two 
emirates in the Arabian Gulf with regard to a contested island, Abu Musa, and two 
competing oil companies claiming concessions within its territorial sea.

Judicial restraint is a discretionary principle,191 but where it applies it is a substantive bar 
to adjudication, reflecting the incapacity of a national court to deal adequately with certain 
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issues on the international plane. Thus, it cannot be waived, even by the state(s) 
concerned.192

(p. 71) The concept of act of state forms the hard core of the principle:193 it refers to the 
non-justiciability in a national court of the acts of a foreign state within its own territory194 

or, exceptionally, outside it.195 Thus, in Ex parte Johnson, it was held that once consent to a 
re-extradition had been obtained by the UK from Austria under the European Convention on 
Extradition,196 in the form of a diplomatic note, the court could not then proceed to inquire 
into the quality of the consent so offered.197 As a domestic rule of law, it is distinct from the 
doctrine of state immunity, a rule of international law.198 Justiciability in this context refers 
to the act of determining the lawfulness or validity of a foreign act of state performed 
within its own domain; the court is not prevented from taking note of its existence.199

As with the wider doctrine of non-justiciability, important exceptions to the doctrine of act 
of state exist. The first is that the acts of a foreign state will be justiciable where their 
recognition as lawful would be contrary to English public policy. The exception was 
originally formulated in Oppenheimer v Cattermole with respect to gross human rights 
violations,200 and was expanded in Kuwait Airways Corp v Iraqi Airways Co to include acts 
of state carried out in clear violation of international law more generally. Kuwait Airways 
concerned the seizure and removal of aircraft owned by Kuwait Airways during the illegal 
invasion of Kuwait by Iraq in August 1990. But the scope of this exception is uncertain. Lord 
Steyn stated that not every rule of public international law will create such an exception.201 

Lord Nicholls (with whom Lord Hoffmann agreed) stated that the points of law before them 
were ‘rules of fundamental importance’ and quoted Oppenheimer v Cattermole more 
generally to the effect that ‘[i]nternational law, for its part, recognises that a national court 
may properly decline to give effect to legislative and other acts of foreign states which are 
in violation of international law.’ Moreover, the exception was applied more broadly to the 
doctrine of judicial restraint as identified in (p. 72) Buttes Gas, based on the dictum by Lord 
Wilberforce that abstention was predicated on a lack of ‘manageable standards’. As Lord 
Nicholls noted, the breach of international law was ‘plain beyond dispute’, and was 
acknowledged as such by Iraq with its acceptance of the Security Council-mandated 
ceasefire; accordingly, ‘[t]he standard being applied by the court [was] clear and 
manageable, and the outcome not in doubt.’202

Thus ‘clearly established’ rules of international law may be considered part of the public 
policy of the UK,203 as are human rights more generally.204 In Belhaj v Straw,205 the 
Supreme Court confirmed these precedents, justifying its conclusion as to justiciability of 
acts of states under this exception on the basis of, inter alia: the peremptory nature of the 
rules allegedly violated; the existence of clear applicable international law standards; the 
otherwise justiciable conduct of British officials; and the lack of an alternative possibility for 
judicial investigation.

The cases concerned the UK’s alleged involvement in the detention and maltreatment 
(amounting to torture) of the applicants, who were foreign nationals, by foreign states 
abroad (in Libya and Afghanistan). The UK being the only respondent, foreign state 
immunity was irrelevant.206 Potential embarrassment to the UK was also largely 
irrelevant.207

As to foreign act of state, the court drew a distinction between municipal law acts of state 
(cases concerning the treatment of property and perhaps persons in a foreign state by a 
state acting jure imperii)208 and international law acts of state (i.e. international 
transactions stricto sensu wherever performed). As to the former category, the public policy 
exception was variously formulated: thus Lord Mance referred to cases ‘where the alleged 
conduct involves almost indefinite detention, combined with deprivation of any form of 
access to justice and, for good measure, torture or persistent ill-treatment of an 
individual’,209 Lord Sumption (with whom Lord Neuberger agreed) referred to ‘cases where 
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a foreign state executive has caused physical or mental harm to a claimant through an act 
in the territory of that state which was unlawful under the laws of that state’.210

As to the latter (international law acts of state), the public policy exception was also 
potentially applicable, and was applied in Belhaj for essentially the same reasons.211

(p. 73) A further exception arises where Parliament has rendered an issue which is 
ordinarily beyond the competence of the court justiciable. In the first Pinochet case before 
the House of Lords, Lord Nicholls noted that ‘there can be no doubt that the [act of state] 
doctrine yields to a contrary intention shown by Parliament’. In that case, the definition of 
‘torture’ in section 134(1) of the Criminal Justice Act 1988 and section 1(1) of the Taking of 
Hostages Act 1982 in terms required the investigation of foreign officials in certain cases.

(E)  The common law tradition in the united states
(i)  Treaties
Formally US law views treaties and other international agreements as a source of law,212 as 
described by Article VI§2 of the Constitution (the Supremacy Clause):

[A]ll Treaties made or which shall be made, under the Authority of the United 
States, shall be the supreme Law of the Land; and the Judges in every State shall be 
bound thereby, any Thing in the Constitution or Laws of any State to the Contrary 
notwithstanding.213

As such, treaties are on a par with federal legislation, and prevail over laws enacted by the 
states. As Justice Sutherland said in United States v Belmont:

Plainly, the external powers of the United States are to be exercised without regard 
to state laws or policies … And while this rule in respect of treaties is established by 
the express language of [Article VI] of the Constitution, the same rule would result 
in the case of all international compacts and agreements from the very fact that 
complete power over international affairs is in the national government and is not 
and cannot be subject to any curtailment or interference on the part of the several 
states … In respect of all international negotiations and compacts, and in respect of 
our foreign relations generally, state lines disappear.214

A principal point of difference between the common law tradition as developed in the UK 
and the tradition that emerged in the US is the method by which treaties are incorporated 
into municipal law. In Foster v Neilsen,215 Justice Marshall adopted for the US a modified 
version of the UK’s dualist model. At its heart was the distinction between self-executing 
treaties, which by their terms could be incorporated into municipal law without more, and 
non-self-executing treaties,216 which required enabling legislation to be effective.217

(p. 74) A central question within US jurisprudence on treaties is the process by which a 
court determines that a treaty or other international agreement is self-executing. Here, 
vigorous debate has been prompted by the Supreme Court’s decision in Medellin v Texas,218 

which concerned the domestic effect within the US of the decision of the International 
Court in Avena.219 There the International Court held that the US was in breach of its 
obligations under Article 36 of the Vienna Convention on Consular Relations (VCCR)220 to 
provide consular notification to foreign nationals who are detained or arrested. The 
consequence was an order for the ‘review and reconsideration’ of the cases of 51 
individuals so affected. The question for determination by the Supreme Court in Medellin 
was whether the Charter—which had not been the subject of an enabling Act of Congress— 
was in this respect self-executing.
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Earlier US decisions had referred to a variety of factors to determine the self-executing 
status of the treaty under consideration: ‘the purposes of the treaty and the objectives of its 
creators, the existence of domestic procedures and institutions appropriate for direct 
implementation, the availability and feasibility of alternative enforcement methods, and the 
immediate and long-range consequences of self- or non-self-execution’.221 In Medellin, the 
Court gave greater weight to the text of the Charter. Chief Justice Roberts, speaking for the 
majority, said of Article 94 (requiring that each Member comply with decisions of the 
International Court to which it is a party):

The Article is not a directive to domestic courts. It does not provide that the United 
States ‘shall’ or ‘must’ comply with an ICJ decision, nor indicate that the Senate 
that ratified the UN Charter intended to vest ICJ decisions with immediate legal 
effect in domestic courts. Instead, ‘[t]he words of Article 94 … call upon 
governments to take certain action.’222

On this basis, the majority concluded that as the Charter, the Optional Protocol to the 
VCCR, and the Statute had not been incorporated into US law by way of legislation and the 
treaties were not themselves self-executing, they could not be given judicial effect.223

In Medellin, the Court appears to have viewed the intention of US treaty-makers as 
dispositive.224 In addition, although some commentators—and notably the Restatement 
Third225—had previously taken the position that there was a presumption in favour of (p. 
75) a treaty being self-executing, the Court in Medellin appears to have distanced itself 
from such a notion, instead requiring that each treaty be considered on its facts, with 
reference to text, structure, and ratification history.226 However, notwithstanding Medellin, 
lower courts continue to apply the more nuanced test for self-execution advocated in the 
Restatement Third.227 In addition, the Supreme Court’s emphasis on text in Medellin is not 
universally shared.228

But an analogue of the UK’s presumption of compatibility is present in US law. In Murray v 
Schooner Charming Betsy, Marshall CJ wrote that ‘an act of Congress ought never be 
construed to violate the law of nations if any other possible construction remains’.229 The 
canon was developed to resolve situations in which a treaty or rule of customary 
international law conflicted with a statute passed later in time by Congress. Ordinarily, this 
would result in the latter overriding the former. But Charming Betsy required later statutes 
to be interpreted, if possible, consistently with the earlier international law obligations of 
the US. As with the UK presumption of compatibility, the Charming Betsy canon is only 
applicable where the statute is ambiguous on its face.230

Some courts have interpreted the canon to breathe life into non-self-executing treaties. 
Such treaties may be held to have codified customary international law;231 more broadly 
they represent international obligations entered into in good faith from which the US 
presumably does not wish to depart.232

(ii)  Customary international law
The traditional understanding is that the US relationship with custom is essentially monist 
in character. This position was formulated early on in the Paquete Habana:

International law is part of our law, and must be ascertained and administered by 
the courts of justice of appropriate jurisdiction as often as questions of right 
depending on it are duly presented for their determination. For this purpose, where 
there is no treaty and no controlling executive or legislative act or judicial decision, 
resort must be had to the customs and usages of civilized nations.233
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(p. 76) The conventional view of custom234 vis-à-vis the municipal law of the US is that it is 
a source of law, first in the sense that state and federal courts may apply these rules to 
determine a dispute and, secondly, in the sense that rules of custom, as per Charming 
Betsy, are tools of interpretation.235 Thus, the Restatement Third:236 ‘[c]ustomary 
international law is considered to be like common law in the US, but is federal law.’ This 
basic position remains unchallenged: two comparatively recent Supreme Court decisions 
saw no reason to depart from the Paquete Habana.237 But ‘[c]ustomary law does not 
ordinarily confer legal rights on individuals or companies, even rights that might be 
enforced by a defensive suit such as one to enjoin or to terminate a violation by the United 
States (or a State) of customary international law.’238

Customary international law, however, has been the cause of considerable scholarly 
friction,239 with some critics arguing that the monist incorporation of custom into municipal 
law is inconsistent with principles of democratic governance.240 Dubinsky links these 
concerns with emerging efforts to diminish the scope of custom in US municipal law, 
principally through the undermining of the Charming Betsy canon.241 In Serra v Lapin, a 
case concerning the consistency of prison wages with customary international law, it was 
said that Charming Betsy ‘bears on a limited range of cases’242 and could not apply to 
purely domestic matters that did not inject considerations of international comity.243

(iii)  The Alien Tort Statute (ATS)
The ATS244 gives federal courts jurisdiction over cases where the applicable law is 
customary international law where (1) the plaintiff is an alien, (2) the defendant is 
responsible for a tort, and (3) the tort in question violates international law, including 
customary international law. Since the ‘rediscovery’ of the ATS in the 1980s, it has been 
extensively litigated, breathing life into custom as an element of domestic law in the US. 
Dozens of actions have been brought, some resulting in sizeable settlements. The Supreme 
Court in Sosa v Alvarez-Machain,245 however, narrowed the scope of those customary 
international law rules the breach of which could grant a right of action under the ATS to 
‘norm[s] of an international character accepted by the civilized world’ that are ‘defined with 
a specificity comparable to (p. 77) the features of the 18th-century paradigms we have 
recognized’,246 being those norms with a definite content and similar international 
acceptance to the rules extant at the time the Act was passed (e.g. offences against 
ambassadors, violations of safe conduct, and piracy). Sosa was applied in Sarei v Rio Tinto, 
with the majority there holding that the plaintiffs’ claims of genocide and war crimes fell 
within the ATS, whereas claims alleging crimes against humanity arising from a blockade 
and racial discrimination did not.247 Justice Souter’s dictum in Sosa—that the ATS was 
intended to apply only to a ‘narrow set of violations of the law of nations, admitting of a 
judicial remedy and at the same time threatening serious consequences in international 
affairs’248—has also been relied on to dismiss claims which fail to evidence potential for 
such consequences.249

The scope of application of the ATS was further limited in Kiobel v Royal Dutch Petroleum, 
where the Supreme Court held that the presumption against extraterritorial application:

… applies to claims under the ATS … [W]here the claims touch and concern the 
territory of the United States, they must do so with sufficient force to displace the 
presumption … [I]t would reach too far to say that mere corporate presence 
suffices.250
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(iv)  Non-justiciability of political questions and acts of state
The doctrines of act of state and the non-justiciability of political questions are analogous to 
the UK doctrines already discussed. Both are in a state of flux.

Like the English conception of non-justiciability, the political question doctrine seeks to 
remove from judicial scrutiny certain politically sensitive questions thought inappropriate 
for judicial resolution.251 It may be traced back to Marbury v Madison,252 though the most 
authoritative modern statement was in Baker v Carr, which identified six factors that might 
render a dispute non-justiciable:

Prominent on the surface of any case held to involve a political question is found a 
textually demonstrable constitutional commitment of the issue to a coordinate 
political department; or a lack of judicially discoverable and manageable standards 
for resolving it; or the impossibility of deciding without an initial policy 
determination of a kind clearly for non-judicial discretion; or the impossibility of a 
court’s undertaking independent resolution without expressing lack of the respect 
due coordinate branches of government; or an unusual need for unquestioning 
adherence to a political decision already made; or the (p. 78) potentiality of 
embarrassment from multifarious pronouncements by various departments on one 
question.253

Despite the litany of factors given in Baker v Carr, the doctrine has been applied only rarely 
and idiosyncratically by the Supreme Court and others in a few discrete domestic fields, 
including the political status of foreign countries,254 non-invocation of immunity,255 foreign 
affairs, and the deployment of armed forces.256 Thus, in Greenham Women against Cruise 
Missiles v Reagan,257 the decision to deploy American cruise missiles in the UK was held 
non-justiciable.

As was emphasized in Klinghoffer, ‘the doctrine is one of “political questions”, not “political 
cases”’.258 Similarly, in Kadić v Karadžić, it was said:

Although we too recognize the potentially detrimental effects of judicial action in 
cases of this nature, we do not embrace the rather categorical views as to the 
inappropriateness of judicial action … Not every case ‘touching foreign relations’ is 
nonjusticiable … and judges should not reflexively invoke these doctrines to avoid 
difficult and somewhat sensitive decisions in the context of human rights. We 
believe a preferable approach is to weigh carefully the relevant considerations on a 
case-by-case basis. This will permit the judiciary to act where appropriate in light of 
the express legislative mandate of the Congress … without compromising the 
primacy of the political branches in foreign affairs.259

The doctrine of act of state in the US developed alongside its UK counterpart, and to a 
certain extent influenced its development.260 It is presented in the Restatement Third as 
follows:

In the absence of a treaty or other unambiguous agreements regarding controlling 
legal principles, courts in the United States will generally refrain from examining 
the validity of a taking by a foreign state of property within its own territory, or 
sitting in judgment on other acts of a governmental character done by a foreign 
state within its own territory and applicable there.261
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(p. 79) The doctrine emerged in Underhill v Hernandez,262 which rooted the concept in 
considerations of international comity, and presented it as an iron rule from which no 
derogation was permitted:

Every sovereign state is bound to respect the independence of every other 
sovereign State, and the courts of one country will not sit in judgment on the acts of 
the government of another done within its own territory. Redress of grievances by 
reason of such acts must be obtained through the mean open to be availed of by 
sovereign powers as between themselves.263

Over time, however, the rationale of the doctrine shifted and in the process it became more 
flexible.264 In Banco Nacional de Cuba v Sabbatino, the Supreme Court repositioned the act 
of state doctrine and abandoned the Underhill justification of state sovereignty as 
determinative, though sovereignty still ‘bears on the wisdom of employing [it]’.265 Rather, 
the Court aligned acts of state—like the political question doctrine—with considerations of 
the separation of powers and concerns as to possible adverse effects on US foreign 
policy.266

The doctrine was significantly restricted in its operation by the Supreme Court in 
Kirkpatrick.267 Two American contractors had bid for a construction contract with the 
Nigerian Air Force. The winner secured the contract through bribery, and the loser sued 
under US anti-racketeering laws. The Court held that the act of state doctrine will only 
apply where a US court is called upon squarely to assess the validity of the act in question 
under the sovereign’s own laws.268 Moreover, the doctrine applies only to ‘official’ or 
‘public’ acts of the sovereign (acts jure imperii);269 thus, it will not apply to acts performed 
in a private capacity (acts jure gestionis).270

The act of state doctrine is subject to a series of further exceptions. It will not apply where 
a US court can look to a treaty or other ‘unambiguous instrument regarding controlling 
legal principles’.271 Secondly, under the Bernstein exception,272 the State Department can 
seek to guide the courts as to the applicability of the doctrine. The (p. 80) status of this 
exception is controversial, however.273 The Supreme Court in Kirkpatrick placed special 
emphasis on the judiciary’s responsibilities under Article III of the Constitution, placing the 
exception further in doubt.274

The third exception is similarly inchoate, and may arise where the act of state complained 
of is ‘commercial’ rather than ‘official’. This distinction can be seen as a continuation of the 
public/private discussion surrounding the scope of the original doctrine and has never been 
adopted squarely by the Supreme Court.275 But the situation is characterized by divisions 
and debate between and even within the various Courts of Appeals.276

The fourth, fifth, and six exceptions to the act of state doctrine are statutory in origin. The 
fourth is relatively straightforward: the Federal Arbitration Act277 provides expressly that 
‘[e]nforcement of arbitration agreements … shall not be refused on the basis of the Act of 
State doctrine.’278 The fifth was an amendment introduced by the outraged Senator 
Hickenlooper of Iowa in response to the decision in Sabbatino. The so-called ‘Second 
Hickenlooper Amendment’279 provides generally that the act of state doctrine shall not 
apply to claims concerning alleged expropriations in violation of international law. It has, 
however, been interpreted narrowly by the courts, which have held that the amendment 
applies only where specific property directly involved in the unlawful act of state is located 
in the US.280 Other courts have held that the amendment will only apply in relation to 
property rights, as opposed to rights arising in contract. The sixth statutory exception may 
arise in the case of the Torture Victims Protection Act,281 which allows the filing of civil 
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suits against individuals282 who, acting in an official capacity for a foreign nation, have 
committed torture or extrajudicial killing.

4.  International law in the civil law tradition
It is misleading to speak of a civil law approach to the reception of international law; since 
no uniform approach can be identified. A few general observations may be made before 
moving on to consider five specific case studies (France, Germany, Italy, Russia, and the 
Netherlands).

(p. 81) With some notable exceptions, such as the Netherlands, European jurisdictions 
approach customary international law from a monist perspective, and indeed many give it 
some form of constitutional standing. Europe is also emblematic of the monist approach to 
treaty law, with treaties—to the extent that they are capable of standing alone—given direct 
effect. This is not to say that the executive is given a free hand to make treaties, but rather 
that the constitutions of states such as France, the Russian Federation, and the Netherlands 
provide that the legislature play a role in the treaty-making process prior to signature and/ 
or ratification. Finally, with regard to judicial avoidance techniques, the European countries 
tend to view the non-justiciability of foreign acts of state as an Anglo-American doctrine. 
They do, however, practice varying degrees of judicial restraint with regard to the acts of 
their own government.

(A)  Customary international law in the European tradition
As a general rule, the civil law jurisdictions adopt a monist stance with regard to customary 
international law, with incorporation frequently occurring at a constitutional level.

(i)  France
In France, this situation subsists despite the fact that the 1958 Constitution of the Fifth 
Republic makes no reference to custom. Rather, it contains in its preamble a renvoi to its 
predecessor, the 1946 Constitution of the Fourth Republic, which had stated that ‘the 
French Republic, true to its traditions, conforms to the rules of international public law’.283 

The only relevant substantive provision in the 1946 preamble states that: ‘[s]ubject to 
reciprocity, France shall consent to the limitations upon its sovereignty necessary to the 
organization and preservation of peace.’284 These are ambiguous guidelines for the 
incorporation of custom.285 But the Conseil Constitutionnel appears to have accepted the 
applicability of custom into the French system and attempts to ensure the compatibility of 
French legislation with it.286 For example, by referring in its decision of 9 April 1992287 on 
the Treaty of Maastricht288 to the ‘rules of public international law’, the Conseil d’État 
accepted ‘the rule pacta sunt servanda which implies that all treaties that are in force bind 
the parties and must be executed by them in good faith’.

(p. 82) Some scholars seek to draw comparisons between the approach of the Conseil 
Constitutionnel and the supposedly negative approach of the Conseil d’État.289 This is not 
entirely unfair: as noted by Decaux,290 whilst the latter may recognize the existence of 
custom it tends to bestow on it an infra-legislative character, at least insofar as it cannot 
prevail over later domestic laws.291

(ii)  Germany
The position is much more straightforward in Germany: the Basic Law provides in Article 25 
that ‘[t]he general rules of public international law form part of the Federal law. They take 
precedence over the laws and directly create rights and duties for the inhabitants of the 
Federal territory.’292 The first sentence of Article 25 establishes custom as part of German 
law; the second elevates it in the municipal hierarchy of norms, such that any internal 
legislation deemed inconsistent will be void. Custom is subject to the provisions of the Basic 
Law itself. But the Federal Constitutional Court has developed an unwritten principle on the 
commitment of the Basic Law to international law,293 requiring all municipal law—including 
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the Basic Law itself—to be interpreted consistently with international law to the extent 
possible.

In general, German judges may take judicial notice of the rules of customary international 
law and apply them as such. In case of doubt as to whether a customary rule exists or is 
capable of creating individual rights, Article 100(2) of the Basic Law requires the matter to 
be referred to the Federal Constitutional Court, which by tradition includes a public 
international law specialist.

(iii)  Italy
A similar position has been taken by Italy, with article 10(1) of the Constitution of 1948 
providing that ‘[t]he Italian legal system conforms to the generally recognized rules of 
international law.’ This provides a vehicle for the incorporation of custom into municipal 
law, though the ordinary method of integration via legislation remains especially for those 
norms of customary international law which are considered to be non-self-executing. Within 
the domestic hierarchy, therefore, custom assumes the status of a constitutional directive, 
and municipal laws will be invalid to the extent of any inconsistency.

(p. 83) This leaves open the question whether custom is to be considered superior to the 
Constitution itself, an issue addressed by the Constitutional Court in Russel v Societa 
Immobiliare Soblim,294 which concerned a possible conflict between diplomatic immunity 
and article 24(1) of the Constitution guaranteeing an individual right of suit. There it was 
held that custom—by way of the lex specialis rule—could only prevail over the terms of the 
Constitution where the norm in question was formed prior to the entry into force of the 
Constitution. More recently, however, the court appears to have adjusted this rigidly 
chronological rule, and has since stated that ‘fundamental principles of the constitutional 
order’ and ‘inalienable rights of the human being’ are the only limitations on the 
incorporation of custom.295 Thus, custom is considered a source of law that may override 
the Constitution as lex specialis to the extent that is does not conflict with a fundamental 
rule of the constitutional order concerning an inalienable human right.296 As stated by the 
Corte di Cassazione, ‘[f]undamental human rights are among the constitutional principles 
which cannot be derogated from by generally recognized rules of international law.’297 This 
was reaffirmed in controversial circumstances. Following the International Court’s finding 
that Italy had failed ‘to respect the immunity which the Federal Republic of Germany enjoys 
under international law by allowing civil claims to be brought against it’,298 domestic courts 
initially gave effect to the customary obligation299 and specific legislation was enacted to 
ensure the judiciary’s compliance with the ruling.300 However, the matter was eventually 
referred to the Constitutional Court,301 which held that the incorporation of this customary 
obligation was precluded ‘in case of actions for damages for war crimes and crimes against 
humanity’ due to the guarantee of inviolable rights and the right of access to a court for 
their alleged violation enshrined within the Constitution.302

Within the Italian system, article 10(1) represents an unusually powerful method of direct 
incorporation with respect to custom; it has been said to be a ‘permanent converter’ of such 
norms.303 It has been held to extend to peremptory norms as well (p. 84) as general 
principles of international law.304 Thus. all domestic legal institutions have jurisdiction to 
verify the content of customary international law and apply it to relevant municipal statutes. 
The courts are considered independent in this respect and intervention by legislature or 
executive is not permitted. Nor is the court required to seek proof from a party seeking to 
apply a customary rule any more than any other rule of Italian law.
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(iv)  Russian Federation
Perhaps the most unusual situation is that of the Russian Federation. On the surface, the 
Russian position owes much to the strongly monist attitude towards custom seen in 
Germany and Italy. Article 15(4) of the Constitution of the Russian Federation of 1993 
provides that the ‘universally recognized principles and norms of the international law and 
the international treaties of the Russian Federation shall be a component part of its legal 
system’.305 This is not an ordinary constitutional norm; it is part of the first chapter of the 
Constitution, which may only be amended via a complicated special procedure. Moreover, 
the rule has been replicated in all codes and federal laws adopted after the Constitution 
entered into effect.306 This contrasts with the system under the Soviet Union, where 
invocation of international law by the courts was rare.

Nonetheless, the reality differs from the theory of Article 15(4). Russian courts are ill- 
equipped to determine the content of custom and the Supreme Court offers the lower 
courts very little in the way of useful direction. In the 10 October 2003 ruling of the Plenum 
of the Supreme Court, as amended in 2013, it was held that:

The universally recognized principles of international law should be understood as 
the basic imperative norms of the international law, accepted and recognized by the 
international community of states as a whole, deviation from which is inadmissible. 
The recognized principles of international law include, inter alia, the principle of 
universal respect for human rights and the principle of fulfilment of international 
obligations in good faith. The universally recognized norms of international law 
should be understood as rules of conduct, accepted and recognized as legally 
binding by the international community of states as a whole.307

The failure to articulate the procedure by which custom is to be received into Russian 
municipal law underpins Tikhomirov’s observation that Russian courts tend not to apply 
customary international law, but prefer to have reference to the corpus of conventional law 
(p. 85) that Russia has accumulated.308 Nonetheless, custom is applied on occasion, for 
example in Re Khodorkovskiy,309 where the applicant brought proceedings to have a 
portion of the Rules of Internal Discipline in Penitentiary Institutions invalidated. The 
provision prevented a prisoner from obtaining access to a lawyer or other representative 
within the prisoner’s working hours, a position contrary to customary international law. The 
Cassation Chamber of the Supreme Court held that by virtue of Article 15(4) of the 
Constitution, this norm had been integrated into the municipal law of the Russian 
Federation, and upheld the decision of the Supreme Court invalidating the offending 
regulation.310

(v)  The Netherlands
In contrast to its position on treaties, the Constitution of the Netherlands is silent as to the 
municipal effect of custom. In principle, it does not prevail over domestic legislation, the 
Constitution, or the 1954 Charter for the Kingdom.311 But several statutes seek to 
incorporate custom into municipal law on a sui generis basis; where this occurs and the 
norm in question is self-executing, it will prevail over other domestic laws.312 In certain 
other instances, custom may be integrated without the need for implementing legislation, 
though custom will only take priority over delegated legislation. On those occasions where 
the Dutch courts make reference to custom, it is considered appropriate for them to take 
into account the views of the government, which represents the state in international affairs 
and is as such considered to be a law-making actor,313 unless the custom in question is so 
clear that no further input is required.
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(B)  Treaties and national law in the European tradition
A relatively common theme between European jurisdictions is the supremacy of treaties 
over domestic law. For this reason, European constitutions will generally prescribe careful 
controls over their signature and ratification.

(i)  France
The French Constitution provides in article 55 that:

Treaties or agreements duly ratified or approved shall, upon publication, prevail 
over Acts of Parliament, subject, with respect to each agreement or treaty, to its 
application by the other party.

(p. 86) This places treaties at a level superior to ordinary legislation but inferior to the 
Constitution.314 But the Conseil Constitutionnel does not consider treaties to form part of 
the corpus of constitutionality (i.e. constitutional norms in their own right), meaning that it 
is spared the ordeal of assessing the conformity of every new treaty or international 
agreement with those that came before it.315 Article 54 does provide some form of 
constitutional oversight by way of referral ‘from the President of the Republic … the Prime 
Minister … the President of one or the other Houses or from sixty Members of the National 
Assembly or sixty Senators’. Where the Conseil declares a proposed agreement 
incompatible, revision of the Constitution prior to ratification under article 52 or 53 is 
required or the treaty will need to be abandoned.316

Insofar as the actual incorporation of treaties is concerned, the Constitution distinguishes 
between ordinary treaties, which may be signed and ratified by the President under article 
52 and those treaties which require an additional act of Parliament in order for ratification 
to occur (art 53):

Peace Treaties, Trade agreements, treaties or agreements relating to international 
organization, those committing the finances of the State, those modifying provisions 
which are the preserve of statute law, those relating to the status of persons, and 
those involving the ceding, exchanging or acquiring of territory, may be ratified or 
approved only by an Act of Parliament.

They shall not take effect until such ratification or approval has been secured.

The category of treaties defined by article 53 is potentially broad, rendering France in 
respect of most significant agreements effectively dualist,317 though it claims to be a monist 
jurisdiction in the sense that no directly implementing statute is required to give a duly 
concluded and published treaty domestic effect. The article 53 division does not correspond 
to any taxonomy found elsewhere, and thus irrespective of whether ratification by 
Parliament is required prior to signature, France will incur an international obligation upon 
signature.

As stated in article 55 of the Constitution, subject to the conditions contained therein, a 
treaty will prima facie have supremacy over domestic law. Treaties will ordinarily be held to 
be self-executing, save where (1) the treaty in question contains only obligations directed to 
and as between states or (2) it cannot be applied without (p. 87) legislative elaboration. The 
obstacle course does not end there, however: the Conseil Constitutionnel has proved 
curiously reticent when called upon to assess the conformity of domestic laws with 
published treaties.318 This may be explained by the refusal of the Conseil to give 
constitutional status to international norms,319 thus allowing for the Cour de Cassation and 
Conseil d’État, which have no jurisdiction to exercise constitutional control, to assess the 
conformity of later laws with treaties. The jurisprudence of the Cour de Cassation is 
accordingly more forthright: in Cafés Jacques Vabre,320 it was held that the EEC Treaty was 
to be applied over the French Customs Code, even though the latter was later in time. The 
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Conseil d’État went further still in the Gardedieu judgment, noting that the responsibility of 
the state is:

susceptible to being engaged … because of obligations that belong to it to ensure 
the respect for international conventions by public authorities, to make amends for 
all prejudices that result from the intervention of a law that is adopted in disregard 
of the international obligations of France.321

When applying this principle, French courts must comply with the terms of the Constitution. 
A treaty that has not been published in the Journal Officiel cannot be invoked before a judge 
and will not have domestic effect, even if in force internationally.322 The court will also be 
required to assess the condition of ‘reciprocity’ in article 55, though the Conseil 
Constitutionnel has somewhat narrowed the scope of this caveat such that it does not have 
to apply to all treaties,323 either on the basis of the subjective intention of the legislature in 
ratifying it or the objective character of the rights contained within the treaty.324 Thus, 
when examining the ICC Statute,325 the Conseil stated that the obligations that follow from 
it ‘apply to each of the State parties independently from conditions for their execution by 
other parties; that thus the reservation of reciprocity mentioned in article 55 of the 
Constitution is not to be applied’.326 Where the issue is raised before the Conseil d’État, it 
would previously consult the Ministry of Foreign Affairs as to whether reciprocity exists.327 

It generally confined application of the doctrine to bilateral treaties, presumably due to the 
difficulty of monitoring international participation in multilateral treaties of an (p. 88) 
objective character.328 Following the decision of the European Court of Human Rights in 
which this practice was considered to be a violation of the right to fair trial,329 the Conseil 
d’État has taken upon itself to rule whether the condition of reciprocity is satisfied, albeit in 
the light of the Ministry of Foreign Affairs’ observations.330

(ii)  Germany
Again, the position in Germany is more direct. Article 59(2) of the Basic Law bestows on the 
legislature the capacity to regulate the treaty-making power of the executive as follows:

Treaties that regulate the political relations of the Federation or relate to subjects 
of federal legislation require the consent or participation, in the form of a federal 
statute, of the bodies competent in any specific case for such federal legislation.

Due to the broad wording of Article 59(2), most treaties concluded by Germany will require 
prior legislative ratification, published in the Bundesgesetzblatt.331 Following entry into 
force of the treaty, the German courts will apply it as part of national law.332 Thus, a treaty 
stands on a similar footing to an ordinary statute and may be repealed expressly or 
impliedly by later legislation, though there is a heavy presumption against this.333 The 
views of the executive will not be taken into account due to a fairly strict separation of 
powers and the total absence of any amicus curiae procedure by which it might make itself 
heard.334

In applying treaties, German courts recognize the distinction between self-executing and 
non-self-executing treaties, though there is a certain tendency to assume the latter. A treaty 
provision will be considered non-self-executing where (1) the treaty excludes direct 
application, (2) the treaty refers to the necessity of further implementation by states 
parties, either nationally (by decree) or internationally (by further interstate agreements), 
and (3) the treaty provision in question cannot be applied directly as it (a) does not 
designate the responsible administration, (b) does not define a necessary administrative 
procedure, or (c) does not designate the jurisdiction of a specific court.335 The Federal 
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Constitutional Court has a special role to play in exercising judicial review of lower courts 
beyond what would be appropriate in ordinary domestic cases:

[T]he Federal Constitutional Court is also competent to prevent and remove, if 
possible, violations of public international law that consist in the incorrect 
application or non-observance by German courts of international law obligations 
and may give (p. 89) rise to international law responsibility on the part of Germany 
… In this, the Federal Constitutional Court is indirectly in the service of enforcing 
international law and in this way reduces the risk of failing to comply with 
international law. For this reason, it may be necessary, deviating from the customary 
standard, to review the application and interpretation of international law treaties 
by the ordinary courts.336

Under this system, problems may arise where a treaty requiring implementation via 
domestic legislation refers matters to an international tribunal which then issues a decision 
inconsistent with a pronouncement of the Federal Constitutional Court. This occurred in 
2004, where the European Court of Human Rights ruled the developed approach of the 
Federal Constitutional Court with respect to the right to privacy inconsistent with ECHR 
Article 8.337 As a result, the court made a pronouncement as to the rank and role of the 
ECHR within the German legal order:338 it held that while a constitutional complaint could 
only be based on an alleged violation of fundamental rights guaranteed in the Grundgesetz, 
and not on the ECHR as such, the ECHR nonetheless formed part of the legal order. Thus, 
the German courts were required to take heed of the ECHR as interpreted by the European 
Court of Human Rights, with failure to do so being grounds for a constitutional 
complaint.339

(iii)  Italy
The Italian Constitution makes no express provision for the incorporation of international 
treaties into municipal law; accordingly, a treaty will produce no direct effect unless it has 
been integrated via legislation.340 Two methods for this are usually identified:341 the 
‘special’ method, which incorporates the treaty into law via a short statute with the treaty 
annexed; and the ‘ordinary’ method, which reformulates and interprets the treaty before 
amending national legislation in order to achieve implementation. The two are on occasion 
combined. The ordinary procedure is utilized wherever the treaty is incapable of standing 
on its own two feet as a national law, and therefore requires legislative elaboration, with the 
special method used where international norms ‘have an inherent aptitude—to be 
ascertained on a case-by-case basis—to be directly applied in the domestic order’.342

Legislative ratification via the special method will usually contain two operative provisions: 
an article authorizing ratification, and an article ordering ‘full implementation’ (p. 90) of the 
treaty. The latter is not a constitutional requirement. The use of the special method will also 
indicate that the legislature and executive consider the treaty in question to be self- 
executing. In applying a treaty ratified through the use of the special method, the courts 
need not defer to the other organs of state, though they are bound to take into account 
treaty reservations that the executive or legislature may formulate.343

The Italian Constitution was amended by a Constitutional Law of 18 October 2003 which 
introduced, inter alia, a new article 117(1). This states that ‘[t]he legislative power shall be 
exercised by the State and the Regions in compliance with the Constitution and with the 
constraints deriving from European Union legislation and international obligations.’ This 
provision has been interpreted by the Constitutional Court as meaning that provisions of 
those treaties that are in conformity with the Constitution as regards their content and the 
procedure for their adoption have indirectly a constitutional status which makes them 
prevail over ‘ordinary’ laws. This result is obtained by a case-by-case mechanism: a judge 
who considers that a domestic law provision is incompatible with a treaty, or with a 
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customary international rule, may submit to the Constitutional Court the question of non- 
conformity of that law with article 117(1). The Constitutional Court has in various cases 
held legislation to be contrary to article 117(1), and abrogated them because of their non- 
conformity with the ECHR.344 Article 117 has not yet been applied to other treaties or to 
customary rules.

(iv)  Russian Federation
As with customary international law, treaties concluded by the Russian Federation are 
formally integrated into its municipal legal system by virtue of Article 15(4) of its 
Constitution.345 Article 15(4) goes on to state that ‘[i]f other rules have been established by 
an international treaty of the Russian Federation than provided for by law, the rules of the 
international treaty shall apply.’ This gives an international treaty priority over domestic 
law, at least as a matter of principle;346 it does not, however, state whether a treaty has to 
fulfil certain conditions to gain such priority.347

The Constitution is unclear as to the rank of treaties.348 According to Article 125(2)(d), the 
Constitutional Court may be requested ‘to consider cases on the correspondence to the (p. 
91) Constitution of … international treaties and agreements … which have not come into 
force’. In one case concerning such a request, the court clarified that ‘the rules of an 
international treaty, if they contradict [the Constitution’s] provisions, cannot find 
application’.349 This also applies to decisions of the European Court of Human Rights. 
Although the Supreme Court stated that under the legislation ratifying the ECHR350 ‘the 
legal positions of the European Court of Human Rights … contained in the final judgments 
of the Court delivered in respect of the Russian Federation are obligatory for the courts’,351 

the Constitutional Court found that this obligation extended only to decisions compatible 
with the Constitution.352 Subsequent legislation created procedures enabling the 
Constitutional Court to decide on the impossibility of execution of treaty bodies’ 
decisions.353

As clarified by the Supreme Court, in order for a treaty to enter the Russian legal system, it 
must be signed and ratified.354 Under a federal law of 1995, a treaty which is self-executing 
and officially published has direct legal effect within the Russian legal system.355 As Butler 
observes, however, substantial numbers of USSR treaties were in all likelihood never 
gazetted and are thus not subject to application by the Russian courts.356 The Supreme 
Court gave some guidance in determining the self-executing character of a treaty, giving 
particular weight to ‘indications, contained in the treaty, regarding obligations of Member 
States to amend national laws of these states’.357 Where a treaty is not self-executing, 
municipal effect may be provided via legislative enactment and embellishment.

In interpreting and applying international conventions, Russian courts have proved 
punctilious in enforcing these requirements,358 applying them also to provisionally 
applicable treaties although the federal law of 1995 does not explicitly require publication 
for domestic legal effect in this context.359 Insofar as interpretation is concerned, the courts 
may have recourse to the views of the Ministry of Foreign Affairs, but will ordinarily apply 
VCLT Articles 31 and 32. Their scope of review does not, however, extend to assessing the 
content or legitimacy of reservations made by the government.360 Failure to apply relevant 
treaty provisions, or error in their application, may be corrected on appeal.361

(p. 92) Article 15(4) was discussed at some length by the Russian Constitutional Court in 
Anchukov & Gladkov v Russia.362 The case concerned the contentious issue of prisoners’ 
voting rights. The European Court of Human Rights had held that what it construed as a 
complete ban on prisoners voting contravened Article 3 of Protocol 1 to the European 
Convention. The Constitutional Court held that the decision did not need to be implemented 
in terms, since it contradicted Article 32(3) of the Russian Constitution. It nonetheless left it 
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open for the legislature and the courts to adapt Russian legislation and judicial practice so 
as to allow at least a measure of compliance with the European Court’s judgment.363

(v)  The Netherlands
With respect to treaties, the system of incorporation described by the Netherlands sits the 
furthest towards the monist end of the spectrum. All treaties binding on the Netherlands as 
a matter of international law are automatically incorporated into the Dutch municipal legal 
system, without any need for implementing legislation. The rule is not constitutional per 
se,364 but may be traced back to a 1919 decision of the Supreme Court.365 The historical 
rationale for the principle is only partly satisfied by the democratic fact that treaties 
entered into by the Netherlands must be approved by Parliament. Rather, as Nollkaemper 
notes,366 it is more a reflection of the Netherlands’ generally accepting attitude towards 
international law, as reflected in the constitutional imperative that the Netherlands actively 
promote the development of the international legal order.367

Due to the unusual efficiency of the Dutch system, careful control is exercised over the 
treaty-making process by the bicameral legislature of the Netherlands, the States- 
General.368 Although the government is directly responsible for the negotiation of treaties, 
the legislature must be kept informed throughout the process of negotiation and updated 
regularly.369 It may also add interpretive declarations or reservations to the bill approving 
the treaty, which are then incorporated by the (p. 93) government when the treaty is 
formally concluded.370 Once the text is finalized and approved by the Council of Ministers, 
it will be referred to the legislature prior to final signature or ratification and accompanied 
by an explanatory memorandum, consisting primarily of an article-by-article commentary. 
Article 91(1) of the Constitution provides that ‘[t]he Kingdom shall not be bound by treaties, 
nor shall treaties be denounced without the prior approval of Parliament.’ It goes on to 
state, however, that ‘cases in which approval is not required shall be specified by Act of 
Parliament’, leading the Law on Treaties to create several significant loopholes by way of a 
list of exceptions contained in Article 7.371 Furthermore, both the Constitution and the Law 
on Treaties provide for the facility of merely tacit approval.

Treaties will ordinarily be approved by a simple majority within the States-General. Where, 
however, a proposed treaty conflicts with a provision of the Constitution, Article 91(3) 
provides that a two-thirds majority in both the upper and lower houses will be required for 
approval to be granted. Once approved, the provisions of self-executing treaties will on a sui 
generis basis override the Constitution, making the Netherlands one of the few jurisdictions 
in the world that places international law obligations above its constitutional instrument 
within the domestic legal order. This much is provided in Article 94 of the Constitution, 
which provides that ‘[s]tatutory regulations in force within the Kingdom shall not be 
applicable if such application is in conflict with provisions of treaties or of resolutions of 
international organizations that are binding on all persons.’ The inclusion of the caveat 
‘binding on all persons’ is an important one, and has been interpreted as excluding those 
treaty provisions that require further parliamentary action in order to take effect (i.e. non- 
self-executing provisions).372 The question of direct effect is resolved by the courts first by 
reference to the intention of the states parties to the treaty, with the court then resorting to 
a textual analysis where intention cannot be determined.373 Even if a treaty provision 
explicitly requires the adoption of measures at the domestic level to achieve a certain 
‘standard of protection’, the provision is still deemed to be self-executing if the standard ‘is 
sufficiently precise’ to be applied ‘unconditionally as an objective right within the judicial 
legal system’.374 Even without direct effect, treaties may still play a role in the 
interpretation of legislation: ‘Dutch courts should, as far as is possible, interpret and apply 
Dutch law in such a way that the State meets its treaty obligations.’375
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(p. 94) (C)  Non-justiciability in the European tradition
As with customary and conventional international law, the question of judicial abstention or 
intervention in state affairs is the result of choices internal to each legal system.376

(i)  France
In France, this is represented by the doctrine of acte de gouvernement, which will exclude 
judicial review of an executive decision where it either (1) ‘project[s] onto the international 
plane the manifestation of the wishes of the French authorities and consequently only [has] 
meaning in the context of the relations between the French State and an international 
organization or another State’; or (2) ‘exclusively [involves] an assessment of the 
appropriateness of action from the standpoint of foreign policy’.377 The Conseil d’État has 
confirmed that the question is one of the competence of French tribunals and not the 
admissibility of the claim.378 The doctrine has been applied, inter alia,379 to the exercise of 
government powers to protect French nationals abroad,380 the decision whether or not to 
publish an international agreement,381 an alleged omission in the conduct of relations with 
a foreign government,382 the vote of a minister in the European Council,383 the 
establishment of an international maritime exclusion zone,384 a refusal to enter into 
international negotiations with a foreign state or institute proceedings before the 
International Court,385 the suspension of an international agreement,386 the suspension of 
scientific cooperation with Iraq following the invasion of Kuwait,387 the Prime Minister’s 
implied refusal to submit a bill to Parliament to transpose a framework decision of the 
EU,388 the government’s opposition to holding the Syrian presidential elections on French 
territory,389 and the nomination of a particular individual for a judgeship at the 
International Criminal Court.390 It was applied to the decisions to deploy French troops 
against Yugoslavia during the Kosovo War391 and to allow US/UK aircraft to access French 
airspace during the Second Gulf War.392

The French judiciary will only consider an acte de gouvernement where it has a definable 
international flavour; where the act is based primarily on considerations (p. 95) relating to 
public policy or the national public services, whether carried out at home or abroad, it will 
be justiciable.393 The withdrawal of a French cooperation assistant serving abroad was 
considered not so much a sovereign act as an act of management carried out by the 
national public services responsible for cooperation.394 The same may be said of the 
allegedly inadequate protection of foreign diplomats by French police395 and the 
destruction by the French Navy of a ship abandoned on the high seas.396

The doctrine of acte de gouvernement has been the subject of erosion, however, under what 
Advocate-General Darmon referred to as the theory of ‘detachable acts’. On this approach, 
an act that might prima facie appear non-justiciable may nevertheless be subject to the 
courts’ jurisdiction ‘if the French authorities have some independent choice with regard to 
the procedure by which they perform their international obligations and can themselves 
take the initiative as regards the means by which they comply with those obligations’.397 

Decisions as to extradition have proved particularly susceptible to such separation, as seen 
in UK and Governor of Hong Kong. There, the British government applied to the Conseil 
d’État for the review of a decision by the French government not to extradite a Malaysian 
businessman accused of serious fraud and financial mismanagement in Hong Kong. 
Commissaire du Gouvernement Vigouroux argued that judicial review of extradition matters 
would not impede the government’s freedom of action in foreign policy. Accordingly, a 
decision rejecting extradition was severable from the wider field of bilateral diplomatic 
relations and judicial review was permitted.398
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(ii)  Germany
The German constitutional model is characterized by a strong system of judicial review that 
virtually eliminates non-justiciability. Judicial review of executive acts is not an implied right 
but a deliberate choice in a system that establishes a court for the purpose of assessing the 
conformity of executive acts and legislation with the Basic Law. Article 19(4) of the Basic 
Law provides: ‘Should any person’s right be violated by public authority, recourse to the 
court shall be open to him.’ Article 93(1)(1) further permits suits to be launched between 
different organs of the federal government on questions of competence.399 The Federal 
Constitutional Court was created to sit outside the ‘ordinary’ court system and hear those 
matters associated with the enforcement of the Basic Law.400

(p. 96) Although prima facie applying only to those basic rights contained within the Basic 
Law itself (which, it must be remembered, are to be interpreted in accordance with 
international law, itself superior to domestic statute),401 this limitation has been eroded 
through the breadth of the rights in question,402 and subsequent judicial expansion through 
interpretation. An affected citizen may invoke the interests of third parties403 and questions 
of federalism and the separation of powers in bringing a suit.404 Even more remarkably, 
Article 93(1)(2) permits a quarter of the members of the Bundestag to file an action directly 
in the Federal Constitutional Court challenging the constitutionality of a piece of legislation; 
thus, when a divisive piece of legislation is passed by a narrow majority, it can reasonably 
be expected to get a second airing before the court.405

Within the German constitutional system, there is no tradition of automatic judicial 
deference to the executive in regard to foreign policy.406 This potentially extends to 
questions surrounding the deployment of Germany’s armed forces.407 When the German 
government sought to join NATO forces charged with enforcing resolutions of the Security 
Council in Yugoslavia, this was challenged in International Military Operations.408 The 
Federal Constitutional Court held that such action was permissible so long as it remained 
within the framework of a ‘system of mutual collective security’.409 The power of review 
further extends to the treaty-making power of the German state, with the court intervening 
to assess and provide texture to both the Basic Treaty410 between the German Democratic 
Republic (GDR)411 and the Federal Republic of Germany (FRG) and the Maastricht 
Treaty.412

Confusingly, however, some hints of an aversion to ‘political questions’ may on occasion be 
detected. In Cruise Missiles (Danger to Life),413 a number of FRG citizens launched a 
constitutional challenge against the deployment in the FRG of American (p. 97) medium- 
range missiles with nuclear warheads in accordance with a NATO resolution. The applicants 
alleged that the missiles violated the right to life and physical integrity under Article 2(2) of 
the Basic Law, and further argued that the deployment infringed Article 25 since it violated 
a general rule of international law prohibiting such weapons. The court refused to hear the 
application for three reasons: (1) there was no data available by which the court could 
ascertain the alleged risk to life and health and, in any case, the materialization of such a 
risk was wholly dependent on the future political and military decisions of the USSR; (2) 
any infringement of the Basic Law on which such a claim could be based could only be 
actionable against the German state, with the direct threat here arising from the nuclear 
potential of the USSR; and (3) it was the responsibility of the government to decide upon 
the foreign and defence policy of the FRG, not the court.414

According to Currie, in refusing to hear such matters the court is doing nothing more than 
concluding that the Basic Law commits a certain issue to the discretion or determination of 
another branch of government.415 A similar solution was hinted at in Chemical Weapons, 
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linking the availability of judicial review to the particular character of national defence. The 
court held that:

in order to comply with the requirements for the admissibility of constitutional 
complaints based on an alleged violation of the duty of protection enshrined as a 
basic right in Article 2(2) … the complainant must be able to prove conclusively that 
the public authorities either totally failed to take precautionary measures or that 
the regulations enacted and the measures actually taken were totally inappropriate 
or wholly insufficient to achieve the aim of providing protection …416

In such cases, the court has not excluded judicial review entirely but imposed an 
evidentiary hurdle commensurate with the gravity of the issues under consideration. 
Formally, it remains the case that Germany has not yet developed a doctrine of non- 
justiciability. In a case regarding Germany’s participation in the identification of potential 
targets for NATO airstrikes, the Constitutional Court held that ‘[t]he preparation of military 
target lists and the non-invocation of a veto right against the inclusion of an object on those 
lists as a legitimate target are not political decisions, which would be beyond judicial 
control.’417 The court also noted that, due to the constitutional significance of state liability 
and the claimants’ lack of access to information, a shift in the burden of proof—requiring 
the state to explain its conduct—may be permissible for effective judicial review. 
Nevertheless, the provisional nature of the list and the discretion afforded in the conduct of 
military operations led the court to conclude that Germany’s conduct was consistent with 
applicable international humanitarian law rules.418

(p. 98) (iii)  Italy
As with the French system, Italian doctrine provides that acts of government (teoria 
dell’atto do governo) are non-justiciable, basing its position on the notion that the exercise 
of government discretion is necessary in order to preserve certain constitutional or political 
imperatives.419 Here, the point of reference is the Constitution, which reserves certain 
matters for the executive and legislature, most notably the capacity of Parliament to declare 
a state of war and vest the government with the necessary powers of prosecution.420 Such 
acts, by reason of their inherently discretionary character but also due to separation of 
powers considerations, are non-justiciable.

The leading decision is Marković, where the Corte di Cassazione ruled on the liability of the 
Italian government in claims brought by Serbian civilians whose relatives were killed during 
an aerial bombardment of Belgrade by NATO forces in 1999. Liability was premised on two 
alternative bases: that Italy was jointly liable for the airstrike as a NATO member; or the 
bombardment was carried out from bases located on Italian soil. In a concise judgment, the 
court held that the acts in question were non-justiciable:

The selection of a method for conducting hostilities is amongst those acts which are 
performed by the Government. All such acts are expressions of a political function 
which, under the Constitution, is envisaged as emanating from a constitutional 
organ. The nature of this function is that it is impossible to protect individual 
interest from its effects on the basis that those acts falling within its scope are 
incapable of precise definition … With regard to acts of this type, no court has the 
power to review the manner in which the function is exercised.421

Thus, the Italian approach sits within the same tradition as that of France, the UK, and the 
US.422
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(iv)  Russian Federation
The Russian system for judicial review is similar to its German counterpart. Article 46(2) of 
the Constitution provides that ‘[d]ecisions and actions (or inaction) of state bodies, bodies 
of local self-government, public associations and officials may be appealed in a court of law.’ 
Courts tend to see any attempt to transgress this right as (p. 99) unconstitutional.423 

Moreover, administrative complaints are generally not subject to the defence of sovereign 
immunity.424 A wider jurisdiction is posited by Article 125 with respect to the Constitutional 
Court;425 though its capacity to hear certain disputes is dependent on referral of the matter 
by a relevant government body,426 it retains the general jurisdiction to hear complaints 
regarding the violation of the constitutional rights and freedoms of citizens on petition.427

The landscape of judicial review and non-justiciability in Russia is complicated by the fact 
that the current Constitutional Court is Russia’s second since the break-up of the Soviet 
Union. The first was established in 1991, with its jurisdiction based in part on the 1978 
Constitution of the Soviet Union combined with the 1991 Law on the Constitutional Court of 
the Russian Soviet Federative Socialist Republic, which did not exclude the court from 
involvement in political affairs.428 The result was a highly destructive confrontation 
between the court and President Yeltsin in the context of the 1993 Russian constitutional 
crisis. This ended with the introduction of the current 1993 Constitution and the 1994 Law 
on the Constitutional Court, Article 3 of which states that the court ‘shall rule exclusively on 
questions of law’. The court lost the right to examine cases ex proprio motu as well as its 
competence over non-normative acts of the president and other executive officials and 
agencies.429

Despite the imperative contained in Article 3 of the 1994 Law on the Constitutional Court, 
the court has not refrained from addressing issues which would ordinarily be thought 
political in character.430 For example in the Chechnya case,431 the court was asked by a 
minority in the Russian Parliament pursuant to Article 125(2) of the Constitution to assess 
the constitutionality of a decision by President Yeltsin to order troops to Chechnya. 
Although it refused to consider ‘the political expediency of the [government’s] decisions or 
the validity of the actions carried out on that basis’, the court nonetheless considered itself 
competent to rule on the legality of the initial orders, which were upheld.432

It is to be remembered that Article 3 of the 1994 Law on the Constitutional Court is a 
jurisdictional limitation applicable to that court alone; there is no evidence of a similar 
doctrine developing at other levels of the Russian judicial hierarchy, though its theory and 
practice remain relatively inchoate.

(p. 100) (v)  The Netherlands
Judicial review in the Netherlands bears a passing similarity to the German position, but is 
at the same time quite different owing first to the unusual position that treaty law holds 
within the jurisdiction and, secondly, to the strictures of the Dutch Constitution. Article 120 
of the Constitution provides that the ‘constitutionality of Acts of Parliament and treaties 
shall not be reviewed by the courts’.433 This automatically places a jurisdictional limitation 
—unique amongst liberal democracies—on judicial review that may only be resolved by the 
fact that Dutch law does not consider treaties to be ‘constitutional’ in nature, opening the 
possibility of assessing municipal statutes according to the yardstick of international 
conventions signed and ratified by the Netherlands.434

Dutch law does not know of a political question doctrine, in the sense that those issues 
intrinsically connected with the legislature are automatically removed from the competence 
of the courts.435 Rather, it has in recent times begun to demonstrate—on a discretionary 
basis—an extreme deference towards the exclusive competence of the legislature with 
respect to political matters. This first arose in Association of Lawyers for Peace which again 
considered a pre-emptive application by a community group seeking a declaration that the 
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deployment of nuclear weapons by the Netherlands would be illegal. Dismissing the 
application, the court held that:

[T]he applications instituted in the present action relate to questions concerning the 
policy of the State in the area of foreign policy and defence, which … will depend to 
a large extent on political considerations … This means that the civil courts should 
observe a large degree of restraint in assessing applications such as the one 
instituted in the present case, which are designed to designate in advance as 
unlawful … acts to implement political decisions in the area of foreign policy and 
defence … It is not, after all, the function of the civil courts to make political 
decisions of this nature.436

This doctrine of judicial restraint in matters of foreign policy and defence has been applied 
repeatedly since,437 most notably in dismissing an application to have President Bush 
arrested for war crimes on an official visit to the Netherlands,438 and in yet another pre- 
emptive application to prevent the deployment of Dutch forces in any attempt to support 
retributive measures by the US in the wake of the 9/11 terrorist attacks without the 
authorization of force by the Security Council.439

(p. 101) In two cases regarding the legality of Dutchbat’s conduct—a Dutch contingent, part 
of an international peacekeeping force in Srebrenica—the Supreme Court rejected the 
government’s submission that judicial restraint should be exercised. The lack of a legal 
basis requiring the courts to refrain from ruling on the issue was noted. While recognizing 
the potential adverse effects on peace operations, the Supreme Court held that:

The exercise of judicial restraint … would mean that there would be virtually no 
scope for the courts to assess the consequences of the conduct of a troop contingent 
in the context of a peace mission, in this case the conduct of which Dutchbat and 
hence the State are accused. Such far-reaching restraint is unacceptable.440

In Urgenda Foundation v The Netherlands, limited deference to governmental authorities 
was further demonstrated. There, the national policy on the reduction of greenhouse gas 
emissions was challenged on the basis that it inadequately protected human health and the 
environment, in violation of domestic and international law. In the first instance it was held 
that although the relevant treaty provisions had no direct effect, they limited the 
government’s discretion and informed the standard of care it must exercise. It was further 
accepted that the claim concerned legal protection and was thus justiciable; ‘the possibility 
—and in this case even certainty—that the issue is also and mainly the subject of political 
decision-making is no reason for curbing the judge in his task and authority to settle 
disputes.’ The court disregarded the potential interference its decision could have on the 
Dutch negotiating position. Ultimately, a breach of the state’s duty of care was found and 
the Netherlands was ordered to further limit the volume of greenhouse gas emissions.441 

On 9 October 2018 the Hague Court of Appeal upheld the decision of the Hague District 
Court.442

5.  Conclusion
On the whole question of the relation between national and international law, theoretical 
constructions have done much to obscure realities. If one had to choose between the 
theories considered earlier in this chapter, then the view of Fitzmaurice might be preferred 
as coming closer to the truth. Each system is supreme in its own field; neither has 
hegemony over the other. And yet any generalities offered can only provide a background to 
the complex relations between the national and (p. 102) international systems. Three 
factors operate. The first is organizational: to what extent are the organs of states ready to 
apply rules of international law internally and externally?443 This seems to suggest a 
pluralist vision in which it falls to each system to regulate its own relationship with other 
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legal systems. The second factor is the difficulty of proving the existence of particular rules 
of international law. In the case of difficulty, national courts usually rely on advice from the 
executive or existing precedents, and the result may not accord with an objective 
appreciation of the law. Thirdly, courts, national and international, will often be concerned 
with the question of which is the appropriate system to apply to particular issues arising. 
The question of appropriateness emphasizes the distinction between organization, that is, 
the character of the jurisdiction as ‘national’ or ‘international’, and the character of the 
rules of both systems as flexible instruments for dealing with disputes and regulating non- 
contentious matters. An international court may find it necessary to apply rules of national 
law, while bodies, such as the United States Foreign Claims Settlement Commission, which 
are national in terms of organization and competence may find it appropriate, and be 
authorized, to apply rules of international law on a large scale. When a national court 
applies a rule of international law because it is appropriate, it is pointless to ask if the rule 
applied has been ‘transformed’, except insofar as ‘transformation’ describes a process 
required by a particular national system before certain organs are permitted, or are willing, 
to apply rules of international law.
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198.
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UKPC 27, [15]–[16], [18] (Lord Mance); R (Freedom and Justice Party) v Secretary of State 

41

42

43

44

45

46

47

48

49

50

51

52

53

54

55

56

57

58

59

60

61

62



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021
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 63  Shelton in Shelton (2011) 1, 6–7.

 64  Ibid, 7.
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Constitution of the Russian Federation, Art 15.3. Further: Shelton in Shelton (2011) 1, 6; 
Verdier & Versteeg (2015) 109 AJIL 514, 518–19.

 66  Shelton in Shelton (2011) 1, 6–7. E.g. Minister for Immigration and Ethnic Affairs v Teoh 
(1995) 104 ILR 460, 471 (Mason CJ and Deane J).

 67  E.g. Lord Advocate’s Reference (No 1 of 2000) 2000 SLT 507, where a Scottish court 
had to determine the legality of the UK’s Trident nuclear missile programme, despite the 
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531–665.
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Ferrini v Federal Republic of Germany (2004) 128 ILR 658; R v Jones (Margaret) [2007] 1 
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238 (noted (2015) 109 AJIL 400). On state immunity: chapter 22.

 69  28 USC §1350 (initially enacted in 1789). Also: Torture Victims Protection Act 1991, 106 
Stat 73. Further: chapter 21.

 70  Filartiga v Pena-Irala, 630 F2d 876 (2d Cir, 1980); Sosa v Alvarez-Machain, 542 US 692 
(2004); Kiobel v Royal Dutch Petroleum, 133 S Ct 1659 (2013). Further: Roth (2004) 98 AJIL 
798; Stewart & Wuerth (2013) 107 AJIL 601.

 71  Paust (1988) 82 AJIL 760; Vásquez (1995) 89 AJIL 685; Crootof (2011) 120 Yale LJ 1784; 
Iwasawa (2016) 378 Hague Recueil 9, 54–90; cf Verdier & Versteeg (2015) 109 AJIL 514, 
523–5. Generally: Kaiser, ‘Treaties, Direct Applicability’ (2013) MPEPIL.

 72  E.g. Arantzazu Mendi [1939] AC 256; Gur Corp v Trust Bank of Africa Ltd [1987] QB 
599; GITSI [1990] Rec Lebon 171, 111 ILR 499; Agyepong [1994] Rec Lebon 523, 111 ILR 
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(2011) 147 ILR 667; R (Sultan of Pahang) v Secretary of State for the Home Department 
(2011) 152 ILR 543; Khurts Bat v Investigating Judge of the German Federal Court (2011) 
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212 (QB); Bouhadi v Breish [2016] EWHC 602 (Comm); cf R (Freedom and Justice Party) v 
Secretary of State for Foreign and Commonwealth Affairs [2016] EWHC 2010 (Admin), 
[174]. Also: R v Gul [2012] EWCA Crim 280, [22] (appealed on other grounds: [2013] UKSC 
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 73  ECHR, 4 November 1950, 213 UNTS 222, Art 6.

 74  Beaumartin v France (1994) 107 ILR 50, 56. Cf Bjorge in Aust & Nolte (eds), The 
Interpretation of International Law by Domestic Courts (2016) 49, 55–6.
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the Commission on Human Rights, ICJ Reports 1999 p 62, 87–8.
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 77  E.g. in Australia the adoption of legislation based on international human rights 
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Human Rights and Responsibilities Act 2006 (Vic); Momcilovic v R [2011] HCA 34.

 78  Reinisch (2004) 3 LPICT 37; Shany, Regulating Jurisdictional Relations Between 
National and International Courts (2007); Hobér (2014) 366 Hague Recueil 99, 294–324. 
Also: Wehland, The Coordination of Multiple Proceedings in Investment Treaty Arbitration 
(2013) ch 6; Schaffstein, The Doctrine of Res Judicata before International Commercial 
Arbitral Tribunals (2016).

 79  Cheng, General Principles of International Law (1953) 336; Reinisch (2004) 3 LPICT 37, 
44; Dodge, ‘Res Judicata’ (2006) MPEPIL; Shany (2007) 159; Schreuer et al, The ICSID 
Convention (2nd edn, 2009) 609; Hobér (2014) 366 Hague Recueil 99, 294; Lock, The 
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diss); Trail Smelter (1938) 3 RIAA 1905, 1950; Waste Management Inc v United Mexican 
States (2002) 6 ICSID Reports 549, 559; Effect of Awards of Compensation made by the UN 
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ICSID Reports 543, 549; Genocide (Bosnia and Herzegovina v Serbia and Montenegro), ICJ 
Reports 2007 p 43, 90–1; Cases A3/A8/A9/A14/B61 (2009) 38 Iran–US CTR 197, 241; 
Territorial and Maritime Dispute (Nicaragua v Colombia), ICJ Reports 2011 p 420, 443; 
ConocoPhillips v Venezuela, 10 March 2014, para 21. Some scholars go so far as to elevate 
it to the status of custom: Reinisch (2004) 3 LPICT 37, 44; Shany (2007) 159–60.

 80  Upper Silesia (1925) PCIJ Ser A No 6, 20; Amco Asia Corp v Indonesia (1984) 89 ILR 
366, 459; Helnan International Hotels v Arab Republic of Egypt, 3 July 2008, paras 126–7.

 81  Cf Georges Pinson (France) v United Mexican States (1928) 5 RIAA 327, 348 (the 
tribunal held that it would give great weight to factual findings made by the national claims 
commission). Under the North American Free Trade Agreement (NAFTA), 17 December 
1992, 1994 CTS 2, Art 1131(2), decisions of the Free Trade Commission (an 
intergovernmental executive body) are binding on tribunals: e.g. Mondev International Ltd 
v United States of America (2002) 6 ICSID Reports 181, 223–4; Methanex v US (2005) 16 
ICSID Reports 32, 193.

 82  ECHR, Art 26.

 83  Amco Asia Corp v Republic of Indonesia (1984) 89 ILR 366, 459; Helnan International 
Hotels v Arab Republic of Egypt, 3 July 2008, paras 123–5.

 84  E.g. Occidental Exploration and Production Co v Republic of Ecuador (2004) 138 ILR 35, 
48–53; Toto Costruzioni v Republic of Lebanon, 11 September 2009, paras 211–12; cf 
Pantechniki SA v Republic of Albania, 30 July 2009, paras 61–4.

 85  Shany (2007) 161. Further: Iwasawa (2016) 213–42. Also: Diggs v Richardson, 555 F2d 
848 (DC Cir, 1976) (Security Council resolution non-self-executing); Bradley v 
Commonwealth of Australia (1973) 128 CLR 557; Medellin v Dretke, 544 US 660 (2005).

 86  E.g. Medellin v Texas, 552 US 491 (2008).

 87  Socobel v Greek State (1951) 18 ILR 3; Committee of United States Citizens Living in 
Nicaragua v Reagan, 859 F2d 929 (DC Cir, 1988); Breard v Greene, 523 US 371 (1998), and 
generally Schulte, Compliance with Decisions of the International Court of Justice (2004) 
77.

 88  Messina v Petrococchino (1872) LR 4 PC 144; Dallal v Bank Mellat [1986] QB 441, 457 
(Hobhouse J). For comment: Fox (1988) 37 ICLQ 1, 24; Crawford (1986) 57 BY 410.
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 89  E.g. Arbitration Act 1996 (UK) ss58, 66; 9 USC §13; International Arbitration Act 1974 
(Cth), ss16, 33; UNCITRAL Model Law on International Commercial Arbitration 2006, Art 
17H(1). Also: Hobér (2014) 366 Hague Recueil 99, 130, 134–5, 138–44.

 90  Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 10 June 
1958, 330 UNTS 38, Art III.

 91  ICSID Convention, Arts 53, 54.

 92  The same may be said of its correlative in the criminal law, ne bis in idem: van den 
Wyngaert & Stessens (1999) 48 ICLQ 779, 781–90.

 93  E.g. United States v Lanza, 260 US 227 (1922); United States v Wheeler, 435 US 313 
(1978). Further: Shany (2007) 160.

 94  Cf RSM Production Corp v Grenada, 10 December 2010, paras 7.1.2, 7.1.5. On estoppel: 
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 95  Brownlie, Use of Force (1963) 185. Also: N v B (1957) 24 ILR 941; B v T (1957) 24 ILR 
962.

 96  Construction of a Wall in the Occupied Palestinian Territory, ICJ Reports 2004 p 136.

 97  (2005) 129 ILR 241, 285, 298. Also: Iwasawa (2016) 236–42.

 98  Westlake (1906) 22 LQR 14; Lauterpacht (1939) 25 GST 51; 1 Lauterpacht (1970) 154, 
218; Fatima, Using International Law in Domestic Courts (2005) 403; McLachlan (2014) ch 
3.

 99  McNair, 3 Opinions, Appendix II, and for a synopsis Crawford in Zimmermann & Beatson 
(eds), Jurists Uprooted (2004) 681.

 100  Barbuit (1737) Cases t Talbot 281; Triquet v Bath (1764) 3 Burr 1478, 1481; Heathfield 
v Chilton (1767) 4 Burr 2015, 2016. Later: De Wütz v Hendricks (1824) 2 Bing 314, 315; 
Emperor of Austria v Day (1861) 30 LJ Ch 690, 702 (reversed on appeal on another point); R 
v Keyn (The Franconia) (1876) 2 Ex D 63. Further: O’Keefe (2008) 79 BY 7, 12–23.

 101  For an overview of the legal history: Baker, An Introduction to English Legal History 
(4th edn, 2002) 117–54.

 102  E.g. Blad v Bamfield (1674) 36 ER 992 (Ch); Duke of Brunswick v King of Hanover 
(1848) 9 ER 993.

 103  The term ‘English law’ has been used here for the sake of concision, but the position in 
England broadly reflects that in other Commonwealth countries: McNair, Treaties (1961) 
81; Fatima (2005); Sales & Clement (2008) 124 LQR 388, 394–413; Neff in Shelton (2011) 
620, 621–6; Aust, Modern Treaty Law and Practice (3rd edn, 2013) 159.

 104  Sales & Clement (2008) 124 LQR 388, 399.

 105  ‘The bedrock of the British constitution’: R (Jackson) v Attorney General [2006] 1 AC 
262, 274 (Lord Bingham).

 106  JH Rayner (Mincing Lane) Ltd v Department of Trade and Industry [1990] 2 AC 418, 
500. Further: The Parlement Belge [1880] 4 PD 129, 150; Post Office v Estuary Radio Ltd 
(1968) 2 QB 740, 753. But see Bjorge [2017] Public Law 586.

 107  JH Rayner (Mincing Lane) Ltd v Department of Trade and Industry [1990] 2 AC 418, 
499–500 (Lord Oliver). Also: Rustomjee v R [1876] 2 QB 69, 74 (Lord Coleridge); The 
Parlement Belge (1879) 4 PD 129, 150, 154–5 (Sir Robert Phillimore); Walker v Baird [1892] 
AC 491, 496–7 (Lord Herschell); Mortensen v Peters (1905–6) F (JC) 93, 100–1 (Scottish 
High Court of Justiciary); Hoani Te Heuheu Tukino v Aotea District Maori Land Board 
[1941] AC 308 (PC), 324–5 (Viscount Simon LC); Pan-American World Airways Inc v 

89

90

91

92

93

94

95

96

97

98

99

100

101

102

103

104

105

106

107

https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-18#


From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

Department of Trade [1976] 1 Lloyd’s Rep 257, 260 (Lord Denning MR), 261–2 (Scarman 
LJ); JH Rayner (Mincing Lane) Ltd v Department of Trade and Industry [1989] Ch 72, 164 
(Kerr LJ); Re M and H (Minors) (Local Authority: Parental Rights) [1990] 1 AC 686, 721 
(Lord Brandon); R v Director of Public Prosecutions, ex p Kebilene [2000] 2 AC 326, 340 
(Lord Bingham MR); R v Lyons [2003] 1 AC 976, 987 (Lord Bingham), 995 (Lord Hoffmann); 
Moohan v Lord Advocate [2015] AC 901, 923 (Lord Hodge); R (SG) v Secretary of State for 
Work and Pensions [2015] 1 WLR 1449, 1477 (Lord Reed), 1518 (Lord Kerr); Al-Saadoon v 
Secretary of State for Defence [2016] EWCA Civ 811, [194] (Lloyd Jones LJ); R (Miller) v 
Secretary of State for Exiting the European Union [2017] UKSC 5, [50]–[58].

 108  [2000] 2 AC 1 (PC), 23 (Lord Millett); ibid, 31–3 (Lords Hoffmann & Goff, diss).

 109  The Constitutional Reform and Governance Act 2010, ss20–22, provides for prior 
parliamentary approval of treaty ratification in most cases. But it does not change the no 
direct effect rule.

 110  Fatima (2005) 283–8; Sands & Clement (2008) 124 LQR 388, 397–8.

 111  R v Lyons [2003] 1 AC 976, 987 (Lord Bingham), 995 (Lord Hoffmann). Also: R v 
Secretary of State for the Home Department, ex p Brind [1991] 1 AC 696, 747 (Lord 
Bridge); Re McKerr [2004] 2 All ER 409.

 112  Maclaine, Watson & Co Ltd v Department of Trade and Industry [1990] 2 AC 418, 500 
(Lord Oliver). Also: British Airways v Laker Airways [1985] AC 58. The most obvious 
example of this is the Human Rights Act 1998 (UK), which gives qualified domestic effect to 
the ECHR.

 113  Case C-87/75 Bresciani [1976] ECR 129; Case C-104/81 Kupferberg (1982) 93 ILR 76. 
Also: European Communities Act 1972 (UK). On the constitutional modalities of British 
withdrawal, R (Miller) v Secretary of State for Exiting the European Union [2017] UKSC 5. 
See now European Union (Withdrawal) Act 2018 (UK).

 114  IRC v Collco Dealings Ltd [1962] AC 1; Woodend (KV Ceylon) Rubber and Tea Co v IRC 
[1971] AC 321.

 115  E.g. Diplomatic Relations Act 1964 (UK), giving direct effect to certain provisions of the 
VCDR, 18 April 1961, 500 UNTS 95.

 116  E.g. Re Westinghouse [1978] AC 547 (regarding the Evidence (Proceedings in other 
Jurisdictions) Act 1975, implementing the unmentioned Hague Convention on the Taking of 
Evidence abroad in Civil or Commercial Matters, 18 March 1970, 847 UNTS 241).

 117  For a case of an unimplemented treaty giving rise to domestic rights and obligations: 
Republic of Ecuador v Occidental Exploration & Production [2007] EWCA Civ 656 (BIT 
arbitration). For BIT arbitration: chapters 28, 32.

 118  Sinclair (1963) 12 ICLQ 508; Mann, Foreign Affairs in English Courts (1986) 97; Fatima 
(2005) 65–186; Gardiner (1995) 44 ICLQ 620; Neff in Shelton (2011) 620; Gardiner, Treaty 
Interpretation (2nd edn, 2015) 144–9.

 119  On the primacy of the incorporating statute: Rey v Government of Switzerland [1999] 1 
AC 54 (PC), 63 (Lord Steyn); R v Secretary of State for the Environment, Transport and the 
Regions, ex p International Air Transport Association [2000] 1 Lloyd’s Rep 242, 244 (Jowitt 
J); R (Al-Fawwaz) v Governor of Brixton Prison [2001] 1 AC 556, 606–7 (Lord Rodger); R (Al- 
Skeini) v Secretary of State for Defence [2004] EWHC 2911 (Admin), [301] (Rix LJ).

 120  Though the courts will, as a general rule, follow them: Neff in Shelton (2011) 620, 623. 
Further: R v Lyons [2003] 1 AC 976, 992. Also: Manchester City Council v Pinnock [2011] 2 
AC 104, 125 (Lord Neuberger).
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 121  Absent a direction as to interpretation in the enacting statute itself: e.g. the Carriage 
by Air Act 1961, s4A. Cf Neff in Shelton (2011) 620, 623.

 122  22 May 1969, 1155 UNTS 331, Arts 31–2. Further: chapter 16.

 123  E.g. Fothergill v Monarch Airlines Ltd [1981] AC 251, 282 (Lord Diplock); Republic of 
Ecuador v Occidental Exploration and Production [2007] EWCA Civ 656, [26]; Czech 
Republic v European Media Ventures SA [2007] EWHC 2851 (Comm), [51]; R v Asfaw 
[2008] 1 AC 1061, 1114–15 (Lord Mance); EN (Serbia) v Secretary of State for the Home 
Department [2010] QB 633, 653 (Stanley Burnton LJ); R (ST) v Secretary of State for the 
Home Department [2012] 2 AC 135, 150–1 ([30]–[31]) (Lord Hope); Assange v Swedish 
Prosecution Authority [2012] 2 AC 471, 508 ([67]) (Lord Phillips), 517–18 ([106]–[107]) 
(Lord Kerr), 524 ([130]) (Lord Dyson); R (Adams) v Secretary of State for Justice [2012] 1 
AC 48, 69 (Lord Phillips); Ben Nevis (Holdings) Ltd v Commissioners for HM Revenue & 
Customs [2013] EWCA Civ 578, [17] (Lloyd Jones LJ); Al-Saadoon v Secretary of State for 
Defence [2016] EWCA Civ 811, [149] (Lloyd Jones LJ).

 124  R v Immigration Appeal Tribunal, ex p Shah [1999] 2 AC 629, 657 (Lord Hoffmann) 
(‘[a]s a general rule it is desirable that international treaties should be interpreted by the 
courts of all states parties uniformly’). Also: R v Asfaw [2008] 1 AC 1061, 1095 (Lord Hope).

 125  Garland v British Rail Engineering Ltd [1983] 2 AC 751, 771 (Lord Diplock); R v 
Secretary of State for the Home Department, ex p Brind [1991] 1 AC 696, 748 (Lord 
Bridge); A v Secretary of State for the Home Department (No 2) [2006] 2 AC 221, 255 (Lord 
Bingham); R (Al-Skeini) v Secretary of State for Defence [2008] 1 AC 153, 192 (Lord 
Rodger); EN (Serbia) v Secretary of State for the Home Department [2010] QB 633, 663 
(Stanley Burnton LJ); Assange v Swedish Prosecution Authority [2012] 2 AC 471, 522 (Lord 
Dyson); Re McCaughey’s Application for Judicial Review [2012] 1 AC 725, 748–50 (Lord 
Phillips); R (Adams) v Secretary of State for Justice [2012] 1 AC 48, 69 (Lord Phillips). Cf R 
v Gul [2014] AC 1260, 1286–7 (Lords Neuberger and Judge).

 126  Salomon v Commissioners of Customs and Excise [1967] 2 QB 116, 143.

 127  Fatima (2005) 296–316.

 128  Boyce v R [2005] 1 AC 400, 415–16 (Lord Hoffmann).

 129  Salomon v Commissioners of Custom and Excise [1967] 2 QB 116, 144 (Diplock LJ); R v 
Secretary of State for the Home Department, ex p Brind [1991] 1 AC 696, 747–8 (Lord 
Bridge).

 130  Mirza v Secretary of State for the Home Department [1996] Imm AR 314 (CA), 318 
(Nourse LJ).

 131  R v Secretary of State for the Home Department, ex p Brind [1991] 1 AC 696, 760 (Lord 
Ackner); Attorney-General v Associated Newspapers [1994] 2 AC 238, 261–2 (Lord Lowry); 
JA Pye (Oxford) Ltd v Graham [2003] 1 AC 419, 444 (Lord Browne-Wilkinson); R v Lyons 
[2003] 1 AC 976, 987 (Lord Bingham); Al-Saadoon v Secretary of State for Defence [2015] 3 
WLR 503, 578 (Leggatt J); R (SG) v Secretary of State for Work and Pensions [2015] 1 WLR 
1449, 1490 (Lord Hughes), 1519 (Lord Kerr).

 132  R v Secretary of State for the Home Department, ex p Brind [1991] 1 AC 696, 747–8; cf 
ibid, 760 (Lord Ackner).

 133  R v Lyons [2003] 1 AC 976, 992 (Lord Hoffmann). Also: Attorney-General v Guardian 
Newspapers Ltd (No 2) [1990] 1 AC 109, 283 (Lord Goff); Al-Saadoon v Secretary of State 
for Defence [2015] 3 WLR 503, 578 (Leggatt J); R (SG) v Secretary of State for Work and 
Pensions [2015] 1 WLR 1449, 1490 (Lord Hughes), 1520 (Lord Kerr).
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 134  A v Secretary of State for the Home Department (No 2) [2005] UKHL 71, [27] (Lord 
Bingham); Derbyshire County Council v Times Newspapers [1992] QB 770, 812 (Balcombe 
LJ).

 135  Malone v Metropolitan Police Commissioner (No 2) [1979] 1 Ch 344, 379 (Megarry V- 
C).

 136  Gleaves v Deakin [1980] AC 477.

 137  Attorney-General v BBC [1981] AC 303.

 138  Cheall v Association of Professional Executive Clerical and Computer Staff [1983] 2 AC 
180.

 139  [1984] AC 580, 597 (Lord Diplock). Also: Rahmatullah v Ministry of Defence [2014] 
EWHC 3846 (QB), [67]–[81] (Leggatt J).

 140  O’Keefe (2008) 79 BY 7; Sales & Clement (2008) 123 LQR 388, 413–20; Neff in Shelton 
(2011) 620, 626–30. Also: Bingham, The Rule of Law (2010) ch 10.

 141  The antagonist of incorporation is the doctrine of ‘transformation’, under which custom 
will only become part of the law of England once codified in statute or in a prior 
authoritative judicial decision—a doctrine of stasis so far as the common law is concerned. 
English courts have subscribed to an incorporationist approach since the eighteenth 
century: O’Keefe (2008) 79 BY 7, 9–10; Lauterpacht (1939) 25 GST 51, 65, 75–6, 84, 86; 
Holdsworth, Essays in Law and History (1945) 266.

 142  [1977] QB 529, 554; reiterated in R (Campaign for Nuclear Disarmament) v Prime 
Minister of the UK (2002) 126 ILR 727, 738; and as a general principle underlying R 
(European Roma Rights Centre) v Immigration Officer at Prague Airport [2005] 2 AC 1. 
Further: Neff in Shelton (2011) 620, 627.

 143  I Congreso del Partido [1983] AC 244, 261–2. Also: R v Jones (Margaret) [2007] 1 AC 
136, 155 (Lord Bingham).

 144  Brierly (1935) 51 LQR 24, 31.

 145  [2007] 1 AC 136, 155 (citations omitted). Also: Al-Saadoon v Secretary of State for 
Defence [2015] 3 WLR 503, 579 (Leggatt J); R (Freedom and Justice Party) v Secretary of 
State for Foreign and Commonwealth Affairs [2016] EWHC 2010 (Admin), [166] (Lloyd 
Jones LJ).

 146  R (Freedom and Justice Party) v Secretary of State for Foreign and Commonwealth 
Affairs [2016] EWHC 2010 (Admin), [166].

 147  E.g. R (Al-Haq) v Secretary of State for Foreign and Commonwealth Affairs [2009] 
EWHC 1910, [40]. Also: O’Keefe (2008) 79 BY 7, 60.

 148  R v Jones (Margaret) [2007] 1 AC 136, 160–3 (Lord Bingham); 170–1 (Lord Hoffmann); 
179 (Lord Mance).

 149  O’Keefe (2008) 79 BY 7, 63–6.

 150  R v Secretary of State for the Home Department, ex p Thakrar [1974] QB 684, 702 
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Geo Rev 170. Notable considerations of Art 25 by the Constitutional Court include: 
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 297  Corte di Cassazione, 13 January 2009, Judgment No 1072.
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 300  Law No 5/2013, Art 3. Further: Nesi (2013) 11 JICJ 185, 186–95.

 301  Alessi v Germany, 21 January 2014, Order No 85/2014, ILDC 2725 (IT 2014).

 302  Constitutional Court, 22 October 2014, Judgment No 238. Further: various items (2014) 
24 It YIL 1–60; Cannizzaro (2015) 98 Rdi 126; Pavoni (2015) 109 AJIL 400; various items 
(2016) 14 JICJ 573–636.

 303  Further: Cataldi in Shelton (2011) 328, 342–4.

 304  On general principles: Re Hartmann and Pude, Constitutional Court, 18 April 1967, 
Judgment No 48, 71 ILR 232; Zennaro, Constitutional Court, 8 April 1976, Judgment No 69, 
77 ILR 581; Constitutional Court, 27 April 1994, Judgment No 168. On peremptory norms: 
Ferrini v Federal Republic of Germany, Corte di Cassazione, 11 March 2004, Judgment No 
5044, 128 ILR 659; Lozano v Italy, Corte di Cassazione, 24 July 2008, Case No 31171/2008, 
ILDC 1085 (IT 2008); Corte di Cassazione, 13 January 2009, Judgment No 1072.

 305  Butler, Russian Law (3rd edn, 2009) 693–6.

 306  Marochkin (2007) 6 Chin JIL 329, 330.

 307  Plenum of the Supreme Court of the Russian Federation, Decree No 5, 10 October 
2003, §1 as amended by Plenum of the Supreme Court of the Russian Federation, Decree 
No 4, 5 March 2013.

291

292

293

294

295

296

297

298

299

300

301

302

303

304

305

306

307



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

 308  Tikhomirov in Shelton (2011) 517, 523. But cf Danilenko (1999) 10 EJIL 51, 57–9, 
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Russian Constitutional Court. Danilenko goes on to note, however, that ‘ordinary’ Russian 
courts have much less experience in applying custom, and are more likely to rely on treaties 
and ‘commercial customs in the sphere of international trade’ (ibid, 58–9). Further: 
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international law’.

 309  Re Khodorkovskiy (2006) 133 ILR 365.

 310  Ibid, 370.

 311  Alkema in Shelton (2011) 407, 419.

 312  E.g. General Provisions Kingdom Legislation Act of 1829, Art 13(a): ‘The courts’ 
jurisdiction and the enforceability of judgments is subject to the exceptions recognised in 
international law’.

 313  Alkema in Shelton (2011) 407, 420.

 314  Decaux in Shelton (2011) 207, 216. This much is confirmed by the Conseil 
Constitutionnel: Treaty establishing a European Constitution, 19 November 2004, Rec 173. 
The Conseil d’État only conceded that Art 55 applies to legislation that postdates the treaty 
in question in 1989 (Re Nicolo (1989) 93 ILR 286). In Sarran, the Conseil held that the 
superiority of treaties did not extend to provisions of a constitutional character: [1998] Rec 
Lebon 368. Also: Syndicat national de l’industrie pharmaceutique [2001] Rec Lebon 624.

 315  The sole exception to this rule is where a new treaty addresses directly a previously 
ratified treaty: Treaty on European Union (1992) 93 ILR 337.

 316  The use of this procedure is not uncommon. The Treaty of Maastricht was the subject 
of three referrals: one presidential leading to Treaty on European Union (1992) 93 ILR 337; 
a senatorial referral leading to Treaty on European Union (No 2) (1992) 98 ILR 180; and 
one referral by the National Assembly on the referendum law authorizing ratification, 
leading to Treaty on European Union (No 3), 23 September 1992, Rec 94. Further: Decaux 
in Shelton (2011) 207, 217. Generally: Neuman (2012) 45 Cornell ILJ 257, 267–304, 315–19, 
322–49.

 317  Decaux in Shelton (2011) 207, 212.

 318  Ibid, 223–5. Also: Neuman (2012) 45 Cornell ILJ 257, 305–7.

 319  Abortion Law (1975) 74 ILR 523. When acting as electoral judge, however, the Conseil 
will assess the conformity of domestic laws to international treaties (Elections of the Val 
d’Oise (1988) 111 ILR 496).

 320  Administration des Douanes v Société Cafés Jacques Vabre (1975) 93 ILR 240, 263. 
This approach has been expanded beyond the EU sphere: e.g. Glaeser (1976) 74 ILR 700; 
Barbie (1985) 78 ILR 124.

 321  [2007] Rec Lebon 78.

 322  National Federation of Guardianship Associations [2000] Rec Lebon 781; Prefect of La 
Gironde v Mhamedi (1992) 106 ILR 204 (suspension of application of treaty must also be 
subject to publication). Further: Decaux in Shelton (2011) 207, 226.

 323  Finance Act 1981, 30 December 1980, Rec 53; Higher Education Framework Act, 30 
October 1981, Rec 31.
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 325  17 July 1998, 2187 UNTS 3.

 326  Re ICC Statute, 22 January 1999, Rec 29, 125 ILR 475.
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 330  Chériet-Benseghir [2010] Rec Lebon 251. Also: Neuman (2012) 45 Cornell ILJ 257, 
356–7.

 331  Paulus in Sloss (ed), The Role of Domestic Courts in Treaty Enforcement (2009) 209, 
214–18; Björgvinsson (2015) 45–7.
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international sphere. The approach most germane to Art 59(2) is that of ‘execution’ which 
characterizes the legislative ratification of the treaty as a legislative directive to follow the 
provisions of the treaty as international law within the domestic order: Paulus (2009) 209, 
217–18.

 333  Ibid, 209–10.

 334  Folz in Shelton (2011) 240, 244; cf Paulus in Sloss (2009) 209, 221–2; Arato in Aust & 
Nolte (2016) 198, 206.

 335  Folz in Shelton (2011) 240, 242–3.

 336  111 BVerfGE 307, 328 (2004).

 337  Von Hannover v Germany [2004] ECtHR 59320/00, overruling 101 BVerfGE 361 (1999).

 338  Generally: 111 BVerfGE 307 (2004).

 339  The court upheld this realignment with Strasbourg in principle in 120 BVerfGE 180 
(2008); it was then taken (again) to the ECtHR (Von Hannover v Germany (No 2) [2012] 
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the ECHR. Also: Von Hannover v Germany (No 3) [2013] ECtHR 8772/10. Similar 
developments have occurred in preventive detention cases: e.g. 109 BVerfGE 133 (2004), 
overruled in M v Germany [2009] ECtHR 19359/04, in turn implemented in 128 BVerfGE 
326 (2011). Also: OH v Germany [2011] ECtHR 4646/08; Schmitz v Germany [2011] ECtHR 
30493/04. Further: Kirchhof (2011) 64 NJW 3681.

 340  Corte di Cassazione, 22 March 1984, Judgment 1920.

 341  Cataldi in Shelton (2011) 328, 338.

 342  Ibid, 339.

 343  Ibid, 342.

 344  E.g. Constitutional Court, 24 October 2007, Judgment 248; Constitutional Court, 24 
October 2007, Judgment 249; Constitutional Court, 4 December 2009, Judgment 317; 
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 345  Butler (3rd edn, 2009) 696–7.
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 347  Plenum of the Supreme Court of the Russian Federation, Decree No 5, 10 October 
2003, §8 (‘The rules of the effective international treaty of the Russian Federation, the 
consent on the mandatory nature of which was issued in the form of a federal law, shall be 
given priority against the laws of the Russian Federation’). Also: Plenum of the Supreme 
Court of the Russian Federation, Decree No 8, 31 October 1995. If consent to a treaty was 
not given by way of ratification in the form of a federal law, then treaty rules will only have 
priority with respect to subordinate normative-legal acts issued by the governmental 
agency which concluded the treaty: Butler in Sloss (2009) 410, 421.

 348  Burnham, Maggs, & Schwartz, Law and Legal System of the Russian Federation (6th 
edn, 2015) 33.

 349  Members of the State Duma, Constitutional Court, 9 July 2012, No 17-П, ILDC 1940 
(RU 2012).

 350  Federal Law No 54-фз of 30 March 1998.

 351  Plenum of the Supreme Court of the Russian Federation, Decree No 21, 27 June 2013, 
§2.

 352  Constitutional Court, 14 July 2015, No 21-П. Also: Constitutional Court, 6 December 
2013, No 27-П.

 353  Federal Law No 7–фкз of 14 December 2015 on Amendments to the Federal 
Constitutional Law. Also: Constitutional Court, 19 April 2016, No 12-П.

 354  Plenum of the Supreme Court of the Russian Federation, Decree No 5, 10 October 
2003, §4. In 2007 Federal Law No 101-фз of 15 July 1995 was amended to give Rosatom, a 
state-owned corporation, treaty-making capacity: Butler (2008) 102 AJIL 310; Butler (3rd 
edn, 2009) 696.

 355  Plenum of the Supreme Court of the Russian Federation, Decree No 5, 10 October 
2003, §3.

 356  Butler in Sloss (2009) 410, 417. The period between entry into force and publication 
may be as long as several years: ibid, 434.

 357  Plenum of the Supreme Court of the Russian Federation, Decree No 5, 10 October 
2003, §3.

 358  In particular the requirement of official publication: Butler in Sloss (2009) 211, 436–8.

 359  Ushakov v Russian Federation, Constitutional Court, 27 March 2012, No 8-П, ILDC 
1930 (RU 2012).

 360  Tikhomirov in Shelton (2011) 517, 523. Also: Plenum of the Supreme Court of the 
Russian Federation, Decree No 5, 10 October 2003, §5. Further: Butler in Sloss (2009) 411, 
418–21.

 361  Butler in Sloss (2009) 411, 418.

 362  Anchukov & Gladkov v Russia, Constitutional Court, decision of 19 April 2016, noted 
(2017)111 AJIL 461.

 363  For criticism, see Opinion 832/2016, Report of the Venice Commission, 13 June 2016.

 364  Reference is sometimes made to Art 93 of the Constitution, which provides that 
‘[p]rovisions of treaties and resolutions by international institutions that are binding on all 
persons by virtue of their contents shall become binding after they have been published’ as 
providing a constitutional basis for the validity of treaties, but this is better characterized as 
going to their direct effect within municipal law: Nollkaemper in Sloss (2009) 326, 331–3.
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 365  NJ (1919) No 371.

 366  Nollkaemper in Sloss (2009) 326, 332.

 367  Constitution of the Netherlands, Art 90 (‘The Government shall promote the 
development of the international rule of law’). On this imperative: Besselink (2003) 34 NYIL 
89.

 368  On the role of Parliament in the treaty-making process: Alkema (1984) 31 NILR 307; 
van Dijk & Tahzib (1991) 67 ChiKentLR 413.

 369  Law on the Approval and Promulgation of Treaties, Stb 1994, 542, Art 1 (Law on 
Treaties). Also: Klabbers (1995) 44 ICLQ 629. The government is not required to inform 
Parliament as the content of the treaty in question, merely its progress, though this does 
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 370  Nollkaemper in Sloss (2009) 326, 328.

 371  Further: Klabbers (1995) 44 ICLQ 629, 631–5.

 372  The justification for this is rooted in the separation of powers; were vague or hortatory 
provisions to be given supremacy, this would give too much power to the courts to override 
the codified will of the legislature: Nollkaemper in Sloss (2009) 326, 332–5.

 373  See e.g. NJ (1995) No 619, reported in Barnhoorn (1997) 27 NYIL 336. On the process: 
Nollkaemper in Sloss (2009) 326, 341–5.

 374  NJ (2015) No 12. Also: NJ (2011) No 354.

 375  The principle applies irrespective of whether the law so interpreted entered into force 
before or after the adoption of the treaty: Nollkaemper in Sloss (2009) 326, 349–50.

 376  For a comparative view of emerging trends: Amaroso (2010) 23 LJIL 933.

 377  UK and Governor of Hong Kong (1993) 106 ILR 233.

 378  Ibid, 236. Also: GITSI (1992) 106 ILR 198, 200.

 379  Further: UK and Governor of Hong Kong [1993] Rec Lebon 267, 106 ILR 233, 238–40.

 380  Delle Buttner [1953] Rec Lebon 184.

 381  De Malglaive (1970) 72 ILR 236.

 382  Petit T [1973] Rec Lebon 921.

 383  The Greens Association [1984] Rec Lebon 382.

 384  Paris de Bollardière (1975) 74 ILR 95.

 385  Société Sapvin (1988) 89 ILR 6.

 386  Prefect of La Gironde v Mahmedi (1992) 106 ILR 204.

 387  GITSI (1992) 106 ILR 198.

 388  Krikorian [2012] Rec Lebon 646.

 389  Daoud [2014] Rec Lebon 572.

 390  Baynast [2014] Rec Lebon 58.

 391  Mégret [2000] Rec Lebon 291.

 392  Committee against the Iraq War [2003] Rec Lebon 707.

 393  UK and Governor of Hong Kong (1993) 106 ILR 223, 239–40.
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 395  Yener and Erez (1987) 89 ILR 1.

 396  Société Nachfolger Navigation Co Ltd (1987) 89 ILR 3.

 397  Case C-241/87 Maclaine Watson & Co Ltd v Council and Commission of the European 
Communities (1990) 96 ILR 201, 217–18.

 398  UK and Governor of Hong Kong [1993] Rec Lebon 267, 106 ILR 223, 240–3.

 399  This form of jurisdiction is known as Organstreit or ‘dispute between constitutional 
organs’: Quint (2006) 65 Md LR 152, 156–7.

 400  Basic Law, Arts 92–4, 100.

 401  Folz in Shelton (2011) 240, 245.

 402  Basic Law, Art 2(1) refers to ‘freedom of personality’. The Federal Constitutional Court 
has interpreted this as including any and all things that a person might wish to do: 6 
BVerfGE 32, 41 (1957). Further: Currie (1999) 165–6.

 403  E.g. 85 BVerfGE 191, 205–6 (1992) (employer permitted to argue that a ban on 
nocturnal employment discriminated against female employees).

 404  E.g. Jurisdiction over Berlin, 20 BVerfGE 257, 268–71 (1966), 75 ILR 113, 114–16 
(excessive delegation); 26 BVerfGE 246, 253–8 (1969) (lack of federal authority).

 405  E.g. Abortion Law, 39 BVerfGE 1 (1975), 74 ILR 523 (challenging a statute relaxing the 
criminal penalties for abortion).

 406  Folz in Shelton (2011) 240, 244.

 407  Quint (2006) 65 Md LR 152, 161–2.

 408  On the basis that German forces could only be deployed for the purposes of ‘defence’: 
Basic Law, Art 87a(2).

 409  90 BVerfGE 286 (1994), 106 ILR 319, 327–30. Further: Quint, The Imperfect Union 
(1997) 290–6. Also: 2 BvE 4/08 (2010).

 410  Treaty concerning the basis of relations between the Federal Republic of Germany and 
the German Democratic Republic, 21 December 1972, Bundesgesetzblatt II (1973) 423.

 411  Relations Treaty between the FRG and GDR, 36 BVerfGE 1 (1973), 78 ILR 149. The 
Court gave a restrictive interpretation to the agreements so as to avoid the full recognition 
of the GDR in international law.

 412  Maastricht Treaty 1992, 89 BVerfGE 155 (1993), 98 ILR 196. The Court affirmed that 
any further derogation from German sovereignty would be met with close scrutiny.

 413  66 BVerfGE 39 (1983), 106 ILR 353.

 414  Ibid, 361–2.

 415  Currie (1999) 170–1.

 416  Chemical Weapons Deployment (Danger to Life) (1987) 106 ILR 389, 395.

 417  Varvarin Bridge, 2 BvR 2660/06 (2013).

 418  Further: Gärditz (2014) 108 AJIL 86; Henn (2014) 12 JICJ 615; Stöckle (2014) 57 GYIL 
613; Mehring (2015) 15 Int Crim LR 191.

 419  Frulli (2003) 1 JICJ 406, 410.

 420  Constitution of Italy, arts 78 and 87.
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 421  President of the Council v Marcović, Corte di Cassazione, 5 June 2002, Judgment No 
8157, 128 ILR 652, 655–6. Frulli argues that while the initial declaration of war may not be 
justiciable, those individual acts performed in the prosecution of armed conflict ought to be, 
with any other alternative depriving a plaintiff of his or her rights under arts 2 and 24 of the 
Constitution. Moreover, this argument is consistent with representations previously made 
by the Italian government before the ECtHR: Frulli (2003) 1 JICJ 406, 412–14. This 
distinction was later applied and individual acts were found to be justiciable: Ferrini v 
Federal Republic of Germany, Corte di Cassazione (2004) 128 ILR 658, 665–6.

 422  There is here a certain tension with art 2 of the Constitution, which provides that ‘[t]he 
Republic recognizes and guarantees the inviolable rights of man, as an individual, and in 
the social groups where he expresses his personality, and demands the fulfilment of the 
intransgressible duties of political, economic, and social solidarity’. This is paired with art 
24, which itself provides the right to an effective judicial remedy for the violation of 
fundamental rights and interests. Further: Frulli (2003) 1 JICJ 406, 412.

 423  Burnham, Maggs, & Schwartz (6th edn, 2015) 852–3.

 424  Ibid, 856.

 425  Butler (3rd edn, 2009) 172–7.

 426  Constitution of the Russian Federation, Art 125(2).

 427  Ibid, Art 125(4).

 428  Burnham, Maggs, & Schwartz (6th edn, 2015) 76.

 429  Ibid, 77. Further: Trochev (2008) ch 3.

 430  Cf Members of the State Duma, Constitutional Court, 9 July 2012, No 17-П, ILDC 1940 
(RU 2012).

 431  Ruling No 10-P, VKS 1995 No 11, 3 (31 July 1995).

 432  Additionally, the court managed to avoid giving substantive consideration to the human 
rights issues raised by the case, by referring them to unspecified further proceedings 
before the criminal courts: Pomeranz (1997) 9 RCEEL 9, 26–8.

 433  Generally: van der Schyff (2010) 11 GLJ 275.

 434  Van der Schyff (2010) 11 GLJ 275, 279–81.

 435  E.g. Foundation for the Prohibition of Cruise Missiles, NJ (1991) No 248, 106 ILR 400, 
concerning an attempt by a community organization to pre-empt the Dutch government 
from permitting US cruise missiles to be based on Dutch soil. In Germany, the question was 
considered effectively non-justiciable: Cruise Missiles (Danger to Life), 66 BVerfGE 39 
(1983), 106 ILR 353. The Dutch court did not even refer to the doctrine when dismissing 
the application.

 436  Association of Lawyers for Peace v Netherlands, NJ (2002) No 217, 3.3.

 437  Generally: Fleurin (2010) 57 NILR 262.

 438  Here, the interlocutory judge paid particular attention to the effects that such an order, 
if granted, would have on US–Dutch relations and Dutch foreign policy as a whole: Hague 
City Party v The Netherlands, The Hague District Court, 4 May 2005, Case No KG 05/432, 
ILDC 849 (NL 2005), 3.4–3.5, 3.8.

 439  NJ (2004) No 329, 3.4. Also: NJ (2003) No 35 (concerning Kosovo).
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 440  Netherlands v Mustafić-Mujić, 6 September 2013, App No 12/03329, 3.18.3, reported 
in Ryngaert (2013) 60 NILR 447; Netherlands v Nuhanović, 6 September 2013, App No 
12/03324, ILDC 2061 (NL 2013).

 441  Urgenda Foundation v The Netherlands, The Hague District Court, 24 June 2015, Case 
No C/09/456689, ILDC 2456 (NL 2015); upheld on appeal, 9 October 2018 (Hague CA). 
Further: de Graff & Hans (2015) 27 JEL 517; Lambrecht & Ituarte-Lima (2016) 18 Env LR 
57; Cox (2016) 34 JENRL 143; Roy & Woerdman (2016) 34 JENRL 165.

 442  The Netherlands v Urgenda Foundation, The Hague Court of Appeal, 9 October 2018, 
Case No 200.178.245/01 (NL 2018).

 443  Monists underestimate this aspect of the matter or gloss it over with conceptualism. 
The fact is that national law is more viable in terms of organization whereas international 
law is less of a system in this sense. From this perspective, there is some substance in the 
view that international law derives from the activities of the constitutional organs of states. 
International law has often been dependent on state machinery for its enforcement. 
Although there has been a strengthening of international institutions, especially of dispute 
settlement (see chapter 32), international law remains largely dependent on state 
machinery for enforcement. Further, many aspects of international law are to be 
implemented primarily at a domestic level and international institutions play a secondary 
role. This view, characterized as monism-in-reverse, was supported by e.g. Decencière- 
Ferrandière (1933) 40 RGDIP 45. Critics have tended to caricature this position, but it 
accords with widely held views that international law is international and not dependent on 
a supranational coercive order.
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(p. 18) 2  The sources of international law
1.  Introduction
International law provides a normative framework for the conduct of interstate relations. In 
this sense, international society is no exception to the maxim of ubi societas, ibi jus: where 
there is social structure, there is law. The sources of international law define the rules of 
the system: if a candidate rule is attested by one or more of the recognized ‘sources’ of 
international law, then it may be accepted as part of international law. Simultaneously, the 
diffuse character of the sources highlights the decentralization of international law-making.

The formally recognized sources of international law are reflected in Article 38 of the 
Statute of the International Court of Justice.1 These sources are often presented—as in 
Article 38—as separate, but they influence each other in practice.

It is common for writers to differentiate between formal and material sources of law. Formal 
sources are those methods for the creation of rules of general application which are legally 
binding on their addressees. The material sources provide evidence of the existence of rules 
which, when established, are binding and of general application. In the context of 
international relations, however, the use of the term ‘formal source’ is misleading since it 
conjures up notions associated with the constitutional machinery of law-making within 
states. No such machinery exists for the creation of international law. Decisions of the 
International Court, unanimously supported resolutions of the General Assembly 
concerning matters of law, and important multilateral treaties seeking to codify or develop 
rules of international law are all significant to varying degrees. Nonetheless they are not 
binding on states generally. In this sense, ‘formal sources’ hardly exist in international law. 
As a substitute, and perhaps as a ‘constitutional’ equivalent to formal sources, international 
law works on the basis that the general consent or acceptance of states can create rules of 
general application. The definition of custom in international law is essentially a statement 
of this principle, and not a reference to ancient custom as in English law.

In international law, the distinction between formal and material sources is consequently 
difficult to maintain. The former reduces to a quasi-constitutional principle of inevitable but 
unhelpful generality. What matters more is the variety of material sources. These are the 
all-important evidence of a normative consensus among states (p. 19) and other relevant 
actors concerning particular rules or practices. Decisions of the International Court, 
resolutions of the General Assembly, and ‘law-making’ multilateral treaties are evidence of 
the attitude of these actors towards particular rules and of the presence or absence of 
consensus. Moreover, there is a process of interaction which gives these a status somewhat 
higher than other ‘material sources’. Neither an unratified treaty nor a report of the 
International Law Commission (ILC) to the General Assembly has any binding force as a 
matter of treaty law or otherwise. However, such documents stand as candidates for public 
reaction, approving or not as the case may be. They may approach a threshold of consensus 
and confront states which wish to oppose their being given normative force.

The law of treaties concerns the content of specific obligations accepted by the parties 
(states and other persons with treaty-making power), that is, it concerns the incidence of 
obligations resulting from express agreement. Treaties may be bilateral or multilateral;2 

even if multilateral, the obligations they create may run primarily between the two parties 
concerned—for example, the sending state and the receiving state in the case of diplomatic 
relations. For both multilateral and bilateral treaties, the constraints of the treaty form still 
apply: in principle, treaties neither oblige nor benefit third parties without their consent.3 

Thus, the incidence of particular conventional obligations is a matter distinct from the 
sources of general international law, which is made by more diffuse processes. Treaties as 
such are a source of obligation and not a source of rules of general application. Treaties 
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may, however, form an important material source in that they may be reflective of, or come 
to embody, customary international law.4

2.  The Statute of the International Court of Justice
Historically, the most important attempt to specify the sources of international law was 
Article 38 of the Statute of the Permanent Court of International Justice,5 taken over nearly 
verbatim6 as Article 38 of the Statute of the International Court of Justice:

1.  The Court, whose function is to decide in accordance with international 
law such disputes as are submitted to it, shall apply:

(a)  international conventions, whether general or particular, 
establishing rules expressly recognized by the contesting States; (p. 20)

(b)  international custom, as evidence of a general practice accepted as 
law;

(c)  the general principles of law recognized by civilized nations;

(d)  subject to the provisions of Article 59, judicial decisions and the 
teachings of the most highly qualified publicists of the various nations, 
as subsidiary means for the determination of rules of law.

2.  This provision shall not prejudice the power of the Court to decide a case 
ex aequo et bono, if the parties agree thereto.

Article 59 provides that decisions ‘have no binding force except between the parties and in 
respect of that particular case’.

These provisions are expressed in terms of the function of the Court. However, they reflect 
the previous practice of arbitral tribunals, and Article 38 is often put forward as a complete 
statement of the sources of international law.7 Yet the article makes no reference to 
‘sources’ and, on close inspection, cannot be regarded as a straightforward enumeration.

The first question is whether paragraph 1 creates a hierarchy of sources. There is no 
express hierarchy, but the draftsmen stipulated an order, and in one draft the word 
‘successively’ appeared.8 In practice, subparagraphs (a) and (b) are the most important: we 
can explain the priority of (a) by the fact that it refers to a source of obligation which will 
ordinarily prevail as being more specific.9 But it is unwise to think in terms of hierarchy as 
dictated by the order (a) to (d) in all cases. Source (a) relates to obligations; in some 
circumstances a treaty does not give rise to a corresponding obligation of a state party, 
notably when it is contrary to a peremptory norm of international law;10 and in all cases the 
content of a treaty obligation depends on the interpretation of the treaty, a process 
governed by international law.11 A treaty may even be displaced by a subsequent rule of 
customary international law, at least where its effects are recognized in the subsequent 
conduct of the parties.12

(p. 21) Dating back to 1920, Article 38 might be thought out of date, narrow, and ill-adapted 
to modern international relations. But in practice it is malleable enough, and its emphasis 
on general acceptance is right: customary law is not to be confused with the last emanation 
of will of the General Assembly.

3.  International Custom
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(A)  The concept of custom
Article 38 refers to ‘international custom, as evidence of a general practice accepted as 
law’. The wording is prima facie defective: the existence of a custom13 is not to be confused 
with the evidence adduced in its favour; it is the conclusion drawn by someone (a legal 
adviser, a court, a government, a commentator) as to two related questions: (1) is there a 
general practice; (2) is it accepted as international law? Judge Read has described 
customary international law as ‘the generalization of the practice of States’,14 and so it is; 
but the reasons for making the generalization involve an evaluation of whether the practice 
is fit to be accepted, and is in truth generally accepted, as law.

Although the terms are sometimes used interchangeably, ‘custom’ and ‘usage’ are terms of 
art with different meanings. A usage is a general practice which does not reflect a legal 
obligation: examples include ceremonial salutes at sea and the practice of granting certain 
parking privileges to diplomatic vehicles.15 Such practices are carried on out of courtesy (or 
‘comity’) and are not articulated or claimed as legal requirements. International comity is a 
species of accommodation: it involves neighbourliness, mutual respect, and the friendly 
waiver of technicalities.16 However, particular rules of comity, maintained consistently 
without reservation, may develop into rules of customary law.17

The material sources of custom are manifold and include: diplomatic correspondence, policy 
statements, press releases, the opinions of government legal advisers, (p. 22) official 
manuals on legal questions (e.g. manuals of military law), executive decisions and practices, 
orders to military forces (e.g. rules of engagement), comments by governments on ILC 
drafts and accompanying commentary, legislation, international and national judicial 
decisions, recitals in treaties and other international instruments (especially when in ‘all 
states’ form),18 an extensive pattern of treaties in the same terms, the practice of 
international organs, and resolutions relating to legal questions in UN organs, notably the 
General Assembly. The value of these sources varies and will depend on the circumstances.

(B)  The elements of custom
(i)  Duration and consistency of practice
The question of uniformity and consistency of practice is very much a matter of 
appreciation. Complete uniformity of practice is not required, but substantial uniformity is, 
and for this reason in Anglo-Norwegian Fisheries the Court refused to accept the existence 
of a ten-mile rule for the closing line of bays.19 In Jurisdictional Immunities of the State, it 
rejected the existence of an exception to an established customary rule concerning state 
immunity based on a lack of uniformity in state practice.20

Provided the consistency and generality of a practice are established, the formation of a 
customary rule requires no particular duration. A long practice is not necessary, an 
immemorial one even less so: rules relating to airspace and the continental shelf have 
emerged following a fairly quick maturation period.21 In North Sea Continental Shelf, the 
Court said:

Although the passage of only a short period of time is not necessarily, or of itself, a 
bar to the formation of a new rule of customary international law on the basis of 
what was originally a purely conventional rule, an indispensable requirement would 
be that within the period in question, short though it might be, State practice, 
including that of the States whose interests are specially affected, should have been 
both extensive and virtually uniform in the sense of the provision invoked;—and 
should moreover have occurred in such a way as to show a general recognition that 
a rule of law or legal obligation is involved.22
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This sets a high standard, especially in requiring concordant practice by states ‘specially 
affected’.23 The standard was met for some of the rules concerning the continental shelf 
articulated in the Truman Proclamation, but not the delimitation rule which the (p. 23) ILC 
had proposed as a matter of convenience and which was not contained in that 
Proclamation.24

(ii)  Generality of practice
Complete consistency is not required; often the real problem is to distinguish mere 
abstention from protest by a number of states in the face of a practice followed by others. 
Silence may denote either tacit agreement or a simple lack of interest in the issue. It may 
be that the Permanent Court in the Lotus misjudged the consequences of absence of protest 
and the significance of fairly general abstention from prosecutions by states other than the 
flag state.25 In the event, the Geneva Convention on the High Seas adopted the rule which 
the Court had rejected—a rare example of the overruling by treaty of a decision of the Court 
on a point of custom.26

In Fisheries Jurisdiction (UK v Iceland), the Court referred to the extension of a fishery zone 
up to a 12nm limit ‘which appears now to be generally accepted’ and to ‘an increasing and 
widespread acceptance of the concept of preferential rights for coastal states’ in a situation 
of special dependence on coastal fisheries.27 But while refusing to ‘render judgment sub 
specie legis ferendae, or [to] anticipate the law before the legislator has laid it down’,28 the 
Court did in fact articulate a rule of preferential coastal state rights, a transitional step 
towards the Exclusive Economic Zone regime which would be included in the United 
Nations Convention on the Law of the Sea (UNCLOS).29

(iii)  ‘Accepted as law’: Opinio juris sive necessitatis
The Statute of the International Court refers to ‘a general practice accepted as law’. Some 
writers do not consider this psychological element to be required for custom,30 but 
something like it must be necessary.31 It is ordinarily expressed in terms of the Latin 
neologism opinio juris sive necessitatis, a phrase which has, perhaps regrettably, (p. 24) 
become established.32 But the idea of normativity—the articulation of a practice as binding 
—is not new: it is a necessary requirement of a customary rule.

The International Court will often infer the existence of opinio juris from a general practice, 
from scholarly consensus, or from its own or other tribunals’ previous determinations.33 But 
in a significant minority of cases the Court has displayed greater rigour. Examples include 
the Lotus, where France asserted that the flag state has exclusive criminal jurisdiction over 
accidents occurring on the high seas. The Permanent Court rejected the French claim:

Even if the rarity of the judicial decisions to be found among the reported cases 
were [established] … it would merely show that States had often, in practice, 
abstained from instituting criminal proceedings, and not that they recognized 
themselves as being obliged to do so; for only if such abstention were based on their 
being conscious of having a duty to abstain would it be possible to speak of an 
international custom. The alleged fact does not allow one to infer that States have 
been conscious of having such a duty; on the other hand … there are other 
circumstances calculated to show that the contrary is true.34

Presumably the same principles should apply to both positive conduct and abstention, yet in 
the Lotus the Court was not ready to accept continuous conduct as evidence of a legal duty 
and required a high standard of proof of opinio juris.35
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Again in North Sea Continental Shelf Denmark and the Netherlands argued that the 
equidistance–special circumstances method of delimiting the continental shelf had become 
accepted as law by the date of the Convention on the Continental Shelf.36 The Court 
declined to presume the existence of opinio juris based on the practice as at that date. Nor 
did it accept that the subsequent practice of states based on the Convention had produced a 
customary rule. However, the decision is not incompatible with the view that existing 
general practice raises a presumption of opinio juris. Before 1958, there was little practice 
concerning the equidistance principle apart from the records of the ILC, which revealed the 
experimental aspect of the principle at that time.37 As to post-1958 practice, the Court’s 
rejection of the argument rested primarily on two (p. 25) factors: (1) Article 6 was directed 
at agreement and was not of a norm-creating character;38 (2) the convention having been in 
force for less than three years, the state practice was inadequate ‘to show a general 
recognition that a rule of law or legal obligation is involved’.39 But the tenor of the 
judgment is hostile to the presumption of opinio juris.40

In Nicaragua,41 the Court expressly referred to North Sea Continental Shelf in the following 
terms:

In considering the instances of the conduct … the Court has to emphasize that, as 
was observed in the North Sea Continental Shelf cases, for a new customary rule to 
be formed, not only must the acts concerned ‘amount to a settled practice’, but they 
must be accompanied by the opinio juris sive necessitatis. Either the States taking 
such action or other States in a position to react to it, must have behaved so that 
their conduct is ‘evidence of a belief that this practice is rendered obligatory by the 
existence of a rule of law requiring it. The need for such a belief, i.e., the existence 
of a subjective element, is implicit in the very notion of the opinio juris sive 
necessitatis’.42

Likewise, the Court in Diallo took the more exacting approach to custom, and to the 
requirement of opinio juris in particular. The Court noted the inconclusiveness and 
insufficiency of mere practice:

The fact … that various international agreements, such as agreements for the 
promotion and protection of foreign investments and the Washington Convention, 
have established special legal régimes governing investment protection, or that 
provisions in this regard are commonly included in contracts entered into directly 
between States and foreign investors, is not sufficient to show that there has been a 
change in the customary rules of diplomatic protection; it could equally show the 
contrary.43

The choice of approach appears to depend on the character of the issues—that is, the state 
of the law may be a primary point in contention—and on the discretion of the Court.44 The 
approach may depend on whether practice is largely treaty-based (in which case opinio 
juris is sufficient to expand application of the treaty norms as custom), or whether the law 
on the question is still developing.

(C)  The relativity of custom
The term ‘general international law’ should not be taken to require universal acceptance of 
a rule by all subjects of international law. True, there are rules of international (p. 26) law 
which are universally accepted, and the system of international law is daily reaffirmed by 
states in making and responding to claims of right. But the principles of the system— 
consent, the requirements for custom, the persistent objector—mean that particular rules 
may have less than universal acceptance, yet still form part of international law. Similarly, a 
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rule of international law which a state has not expressly or by implication accepted may not 
be opposable to that state.

(i)  The persistent objector
The reduction of custom to a question of special relations is illustrated by the rule that a 
state may exempt itself from the application of a new customary rule by persistent objection 
during the norm’s formation.45 Evidence of objection must be clear, and there is a 
rebuttable presumption of acceptance. Whatever the theoretical underpinnings of the 
persistent objector principle, it is recognized by international tribunals,46 in the practice of 
states,47 and latterly by the ILC.48 Indeed, given the majoritarian tendency of international 
relations the principle is likely to have increased prominence.49 However, with the 
increasing emergence of communitarian norms, reflecting the interests of the international 
community as a whole, the incidence of the persistent objector rule may be limited.50 More 
common may be disagreement as to the meaning or scope of an accepted rule, as to which 
the views of particular disputing states will not be decisive.51 Nonetheless, the persistent 
objector rule reinforces the principle of state consent in the creation of custom.52

(p. 27) (ii)  The subsequent objector
In Anglo-Norwegian Fisheries, part of the Norwegian argument was that even if the 10nm 
closing line for bays and certain rules were part of general international law, they did not 
bind Norway which had ‘consistently and unequivocally manifested a refusal to accept 
them’.53 The UK admitted the general principle, while denying that Norway had manifested 
its supposed refusal to accept the rules. Thus, it regarded the question as one of persistent 
objection. The Court did not deal with the issue in this way, however. Its ratio was that 
Norway had departed from the alleged rules, if they existed, and that other states had 
acquiesced in this practice. But the Court was not explicit with respect to the role of 
acquiescence in validating a subsequent contracting-out.54 Here one must face the problem 
of change in a customary rule.55 If a substantial group of states asserts a new rule, the 
momentum of increased defection, complemented by acquiescence, may result in a new 
rule,56 as was the case concerning the continental shelf. If the process is slow and neither 
the new nor the old rule has an overwhelming majority of adherents, the consequence is a 
network of special relations based on opposability, acquiescence, and even perhaps historic 
title. This situation will normally be transitional in character—though in affairs of state, 
transitions can take some time.

(iii)  Bilateral relations and local custom
Some customary norms may be practised only within a particular region, creating a ‘local’ 
customary law.57 Such a norm is reducible to the level of a bilateral relation, as in the Right 
of Passage case.58 There, Portugal relied on such a custom to establish a right of access to 
Portuguese enclaves in Indian territory inland from the port of Daman. The Court held:

It is difficult to see why the number of States between which a local custom may be 
established on the basis of long practice must necessarily be larger than two. The 
Court sees no reason why long continued practice between two States accepted by 
them as regulating their relations should not form the basis of mutual rights and 
obligations between two States.59

(p. 28) When considering the formation of bilateral custom, general formulae concerning 
custom will not supplant the need for case-by-case analysis. Where a party seeks to vary the 
general law on a bilateral basis, the proponent of the special right has to give proof of a 
sense of obligation on the part of the territorial sovereign. In such circumstances, the 
notion of opinio juris merges into the principle of acquiescence.60 In Right of Passage, the 
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transit arrangement dated back to the Mughal period, and went unquestioned by the British 
and later independent Indian governments.

The best known example of a regional custom is that of diplomatic asylum in Latin-America, 
concerning the right of the embassies of other states to give asylum to political refugees. 
Specifically, Columbia relied against Peru on ‘an alleged regional or local custom peculiar to 
Latin-American States’.61 The Court observed:

The Party which relies on a custom of this kind must prove that this custom is 
established in such a manner that it has become binding on the other Party. The 
Colombian Government must prove that the rule invoked by it is in accordance with 
a constant and uniform usage practised by the States in question, and that this 
usage is the expression of a right appertaining to the State granting asylum and a 
duty incumbent on the territorial State.62

The Court went on to remark that ‘even if such a custom existed between certain Latin- 
American States only, it could not be invoked against Peru which, far from having by its 
attitude adhered to it, has on the contrary repudiated it’.63 Other attempts to establish a 
norm of local custom before an international court or tribunal have likewise failed.64

4.  Treaties
Treaties are the most important source of obligation in international law.65 ‘Law-making’ 
treaties, moreover, have a direct influence on the content of general international law, an 
influence not conveyed adequately by their designation as material sources.

Bilateral treaties may provide evidence of customary rules,66 and indeed there is no 
dogmatic distinction between ‘law-making’ treaties and other treaties. If bilateral (p. 29) 
treaties, for example those on extradition, are habitually framed in the same way, a court 
may regard the standard form as law even in the absence of a treaty obligation in that 
case.67 However, caution is necessary in evaluating treaties for this purpose.

(A)  ‘Law-making’ treaties
So-called ‘law-making’ treaties create legal obligations, the one-time observance of which 
does not discharge the obligation. A treaty for the joint carrying-out of a single enterprise is 
not law-making, and fulfilment of the treaty’s objects will discharge the obligation. By 
contrast law-making treaties create general norms, framed as legal propositions, to govern 
the conduct of the parties, not necessarily limited to their conduct inter se—indeed, the 
expression of an obligation in universal or ‘all states’ form is an indication of an intent to 
create such a general rule. The Declaration of Paris of 1856 (on neutrality in maritime 
warfare), the Hague Conventions of 1899 and of 1907 (on the law of war and neutrality), 
the Geneva Protocol of 1925 (on prohibited weapons), the General Treaty for the 
Renunciation of War of 1928, the Genocide Convention of 1948, and the four Geneva 
Conventions of 1949 (on the protection of civilians and other groups in time of war) are 
examples. Moreover, those parts of the UN Charter that do not spell out the constitutional 
competence of the organization’s organs, and other organizational questions, have the same 
character—notably the principles set out in Article 2 and further articulated in the Friendly 
Relations Declaration of 1970.68 UNCLOS is a more recent instance.69 Although treaties are 
as such binding only on the parties, the number of parties, the explicit acceptance of these 
rules by states generally, and, in some cases, the declaratory character of the provisions in 
question combine to produce a powerful law-creating effect.70 Non-parties may by their 
conduct accept the provisions of a convention as representing customary international 
law.71 This was the case with Hague Convention IV of 190772 and the annexed rules on land 
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warfare. In special circumstances, even an unratified treaty may be regarded as evidence of 
generally accepted rules.73

In North Sea Continental Shelf,74 the principal issue was whether Germany was bound by 
the provisions of the Geneva Convention on the Continental Shelf (GCCS) which it had 
signed but not ratified. The Court concluded that only the first three articles represented 
emergent or pre-existing customary law.75 The Court distinguished (p. 30) between those 
articles which allowed states parties to make reservations and those which did not: the 
latter, by inference, had a more fundamental status.76 The Court concluded, further, that 
the provision on delimitation of shelf areas in Article 6 of the Convention had not become a 
rule of customary law by virtue of the subsequent practice of states and, in particular, of 
non-parties.77 In both Gulf of Maine78 and Continental Shelf (Libya v Malta),79 considerable 
weight was accorded to aspects of UNCLOS, although it was not yet in force.

According to Baxter, after North Sea Continental Shelf it became clear that ‘the treaty- 
making process may also have unwelcome side-effects’: this is the so-called ‘Baxter 
paradox’.80 In particular, he notes that treaties declaratory or constitutive of custom may 
‘arrest’ its further development and that until ‘the treaty is revised or amended, the 
customary international law will remain the image of the treaty as it was before it was 
revised’.81

(B)  Relation of treaties to custom
When norms of treaty origin crystallize into new principles or rules of customary law, the 
customary norms retain a separate identity even where the two norms may be identical in 
content. Thus a state which fails to become a party to a law-making treaty may find itself 
indirectly affected by the norms contained in the treaty—unless its opposition rises to the 
level of persistent objection. Even then, its position may be awkward: it will be unable to 
invoke the new rule itself but unable also to secure from other states continued adherence 
to the old. This was the experience of the US and Japan in continuing to assert a maximum 
3 nautical miles (nm) territorial sea once it became clear that most states rejected that 
standard in favour of 12 nm.82 More generally, the US has sought to rely on provisions of 
UNCLOS—for example, in the field of maritime transit—despite its repeated failure to ratify.

In the long run, one significant effect of non-participation in a law-making treaty is inability 
to invoke its dispute-settlement provisions: a dispute can only arise under a treaty as 
between parties to the treaty. This may not matter if there is a separate basis for 
jurisdiction, for example under the Optional Clause or a free-standing dispute-settlement 
treaty,83 and if the customary law rule is arguably the same as that (p. 31) contained in the 
treaty. In Nicaragua, the position was unusual: the US relied on an Optional Clause 
reservation that excluded the Court from applying the Organization of American States 
(OAS) Charter, under which the dispute arose, in the absence of other affected states. The 
Court avoided the effect of the jurisdictional reservation by holding that it was free to apply 
customary international law (the content of which was, it held, the same as the OAS 
Charter).84 But this was to confuse jurisdiction and applicable law: states do not cease to 
have disputes under a treaty merely because the Court has, in consequence, no jurisdiction 
over those disputes. The views of the dissenting judges on this point are to be preferred.85

As a general rule, the requirements of duration, consistency, and generality of practice, as 
well as opinio juris, mean that customary law is often outpaced by specific treaties. But this 
is not always the case; in the longer term, customary law may be called on to mould and 
even modify treaty texts which cannot realistically be amended, however desirable 
amendment might be. A case in point is the law of self-defence as expressed in Article 51 of 
the UN Charter.86 This parallels the right of self-defence that existed in customary 
international law prior to the Charter, but makes no mention of necessity and 
proportionality. Despite the absence of these terms in Article 51, the International Court 
has read them in.87 The principle does not, however, cut both ways, and the requirement in 
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Article 51 that any exercise of the right be reported to the Security Council has not been 
imported into custom.88

5.  General Principles of Law
Article 38(1)(c) of the Statute of the International Court refers to ‘the general principles of 
law recognized by civilized nations’.89 This source is listed after treaty and custom, both of 
which depend more immediately on state consent. Nonetheless, these general principles90 

are not considered ‘subsidiary means’, a term confined to Article 38(1)(d). (p. 32) The 
formulation appeared in the compromis of arbitral tribunals in the nineteenth century, and 
similar formulae appear in draft instruments on the functioning of tribunals.91 In the 
Committee of Jurists drafting the Statute, there was no consensus on the significance of the 
phrase. Descamps (Belgium) had natural law concepts in mind; his draft referred to ‘the 
rules of international law recognized by the legal conscience of civilized peoples’. Root (US) 
considered that governments would mistrust a court that relied on subjective concepts 
associated with principles of justice. However, the Committee realized that the Court must 
have a certain power to develop and refine such principles. In the end, a joint proposal by 
Root and Phillimore (UK) was accepted, and this became the text we now have.92

Root and Phillimore regarded these principles as rules accepted in the domestic law of all 
civilized states, and Guggenheim thought that paragraph (c) must be applied in this light.93 

However, Oppenheim’s view is preferable: ‘[t]he intention is to authorize the Court to apply 
the general principles of municipal jurisprudence, in particular of private law, insofar as 
they are applicable to relations of States.’94 The latter part of this statement is significant. 
Tribunals have not adopted a mechanical system of borrowing from domestic law. Rather, 
they have employed or adapted modes of general legal reasoning as well as comparative 
law analogies in order to make a coherent body of rules for application by international 
judicial process. It is difficult for state practice to generate the evolution of the rules of 
procedure and evidence as well as the substantive law that a court must employ. An 
international tribunal chooses, edits, and adapts elements from other developed systems. 
The result is a body of international law the content of which has been influenced by 
domestic law but which is still its own creation.95

(A)  General principles of law in the practice of tribunals
(i)  Arbitral tribunals
Arbitral tribunals have frequently resorted to analogies from municipal law. In the Fabiani96 

case between France and Venezuela, the arbitrator had recourse to municipal public law on 
the question of state responsibility for the state’s agents, including (p. 33) judicial officers, 
for acts carried out in an official capacity. The arbitrator also relied on general principles of 
law in assessing damages. The Permanent Court of Arbitration applied the principle of 
moratory interest on debts in Russian Indemnity.97 Since the Statute of the Permanent 
Court was concluded in 1920, tribunals not otherwise bound by it have generally treated 
Article 38(1)(c) as declaratory.98

In practice, tribunals show considerable discretion in matters involving general principles. 
Decisions on the acquisition of territory tend not to reflect domestic derivatives of real 
property, and municipal analogies may have done more harm than good here. The evolution 
of the rules on the effect of duress on treaties has not depended on changes in domestic 
law.99 In North Atlantic Fisheries, the tribunal considered the concept of servitude but 
refused to apply it.100 Moreover, in some cases, for example those involving the 
expropriation of private rights, reference to domestic law might yield uncertain results and 
the choice of model reveal ideological predilections.
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(ii)  The International Court and general principles
The Court has used Article 38(1)(c) sparingly. ‘General principles’ normally enter judicial 
reasoning without formal reference or label. However, the Court has on occasion referred to 
general notions of responsibility. In Chorzów Factory, the Court observed that ‘one Party 
cannot avail himself of the fact that the other has not fulfilled some obligation or has not 
had recourse to some means of redress, if the former Party has, by some illegal act, 
prevented the latter from fulfilling the obligation in question, or from having recourse to the 
tribunal which would have been open to him’.101 The Court went on to observe that ‘it is a 
principle of international law, and even a general conception of law, that any breach of an 
engagement involves an obligation to make reparation’.102 The Court has frequently relied 
on the principles of acquiescence and estoppel.103 At (p. 34) other times, references to 
abuse of rights and to good faith may occur.104 But the most frequent and successful use of 
domestic law analogies has been in the field of evidence, procedure, and jurisdiction. Thus, 
there have been references to the rule that no one can be judge in his own suit,105 to 
litispendence,106 to res judicata,107 to various ‘principles governing the judicial process’,108 

and to ‘the principle universally accepted by international tribunals … to the effect that the 
parties to a case must abstain from any measure capable of exercising a prejudicial effect in 
regard to the execution of the decision to be given’.109 In Corfu Channel, the Court 
considered circumstantial evidence and remarked that ‘this indirect evidence is admitted in 
all systems of law, and its use is recognized by international decisions’.110 In his dissenting 
opinion in South West Africa (Second Phase), Judge Tanaka referred to Article 38(1)(c) of 
the Court’s Statute as a basis for grounding the legal force of human rights concepts and 
suggested that the provision contains natural law elements.111 The Court’s reasoning in 
Barcelona Traction relied on the general conception of the limited liability company in 
municipal legal systems,112 a position repeated in Diallo.113

(B)  General principles of international law
The rubric ‘general principles of international law’ may alternately refer to rules of 
customary international law, to general principles of law as in Article 38(1)(c), or to certain 
logical propositions underlying judicial reasoning on the basis of existing international law. 
This shows that a rigid categorization of sources is inappropriate. Examples of this type of 
general principle of international law are the principles of consent, reciprocity, equality of 
states, finality of awards and settlements, the legal validity of agreements, good faith, 
domestic jurisdiction, and the freedom of the seas. In many cases, these principles may be 
traced to state practice. However, they are primarily abstractions and have been accepted 
for so long and so generally as no longer to be directly connected to state practice. Certain 
fundamental principles of international law enjoy heightened normativity as peremptory 
norms (see chapter 27).

(p. 35) 6.  Judicial Decisions
(A)  Judicial decisions and precedent in international law
Judicial decisions114 are not strictly a formal source of law, but in many instances they are 
regarded as evidence of the law. A coherent body of previous jurisprudence will have 
important consequences in any given case. Their value, however, stops short of precedent 
as it is understood in the common law tradition.

Article 38(1)(d) starts with a proviso: ‘[s]ubject to the provisions of Article 59, judicial 
decisions … as subsidiary means for the determination of rules of law.’ The significance of 
the word ‘subsidiary’ is not to be overstated.115 Article 59 provides that a decision of the 
Court has ‘no binding force except as between the parties and in respect of that particular 
case’. Lauterpacht argued that Article 59 does not refer to the major question of judicial 
precedent but to the particular question of intervention.116 Article 63 provides that if a 
third state avails itself of the right of intervention, the construction given in the judgment 
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shall be equally binding on the intervening third state. Lauterpacht concludes that ‘Article 
59 would thus seem to state directly what Article 63 expresses indirectly’. However, the 
debate in the Committee of Jurists indicates clearly that Article 59 was not intended merely 
to express the principle of res judicata, but rather to rule out a system of binding 
precedent.117 In Polish Upper Silesia, the Court said: ‘[t]he object of [Article 59] is simply to 
prevent legal principles accepted by the Court in a particular case from being binding on 
other States or in other disputes.’118 In practice, however, it has not treated earlier 
decisions in such a narrow spirit.119

It is true that the Court does not observe a doctrine of precedent, except perhaps on 
matters of procedure. But it strives to maintain judicial consistency. In Exchange of Greek 
and Turkish Populations, the Court referred to ‘the precedent afforded by’ the Wimbledon, 
reflecting the principle that treaty obligations do not entail an abandonment of 
sovereignty.120 In Reparation for Injuries,121 the Court relied on a pronouncement in a 
previous advisory opinion122 for a statement of (p. 36) the principle of effectiveness in 
interpreting treaties. Such references are often a matter of ‘evidence’ of the law, but the 
Court aims for consistency and thus employs the technique of distinguishing previous 
decisions.123 In Peace Treaties, for example, the questions submitted to the Court 
concerned the interpretation of dispute-settlement clauses in the peace treaties with 
Bulgaria, Hungary, and Romania. In fact, the request arose from other parties’ allegations 
against these three states of breaches of treaty provisions on the maintenance of human 
rights, allegations of substance. The Court rejected arguments that it lacked the power to 
provide an opinion. It said:

Article 65 of the Statute is permissive. It gives the Court the power to examine 
whether the circumstances of the case are of such a character as should lead it to 
decline to answer the Request. In the opinion of the Court, the circumstances of the 
present case are profoundly different from those which were before the Permanent 
Court of International Justice in the Eastern Carelia case.124

Attempts have sometimes been made to have the Court depart explicitly from an earlier 
decision: the Court has either declined to do so125 or has bypassed the point entirely.126 But 
there is no doubt as to the Court’s power to depart from or qualify the effect of an earlier 
decision, something which it is more inclined to do tacitly.127 The position may be different 
when there is a line of concordant decisions (a jurisprudence constante), in which case 
reversal is not to be expected.128

(p. 37) (B)  Decisions of international tribunals
The literature contains frequent reference to decisions of arbitral tribunals. The quality of 
such decisions varies considerably. However, certain arbitral awards have made notable 
contributions to the development of the law.129

Much depends on the status of the tribunal and of its members, and on the conditions under 
which it conducts its work. The judgment of the International Military Tribunal for the Trial 
of German Major War Criminals,130 the decisions of the Iran–United States Claims Tribunal, 
and the decisions of the International Criminal Tribunal for the Former Yugoslavia, among 
others, contain significant findings on issues of law. The International Court has referred to 
arbitral decisions on many occasions;131 it also refers compendiously to the jurisprudence 
of international arbitration.132
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(C)  Decisions of the international court and its predecessor
In theory, the Court applies the law and does not make it, and Article 59 of the Statute 
reflects a feeling on the part of the drafters that the Court was intended to settle disputes 
as they came to it rather than to shape the law. Yet a decision, especially if unanimous or 
almost unanimous, may play a catalytic role in the development of the law. The early 
decisions and advisory opinions in Reparation for Injuries, Reservations, and Anglo- 
Norwegian Fisheries had a decisive influence. However, some discretion is called for in 
handling decisions. The much-criticized Lotus decision for instance, the outcome of the 
casting vote of the President, was rejected by the ILC, a position endorsed in 1958 and 
again in 1982.133 At its third session, the ILC refused (p. 38) to accept the principles 
emerging from the Reservations advisory opinion (a stance which was reversed at its 
fourteenth session).134 Moreover, it may display a lack of caution to extract general 
propositions from opinions and judgments devoted to a specific problem or to the 
settlement of a dispute entangled with the special relations of two states.135

In practice, open defiance of the Court’s authority by other courts and tribunals is rare.136 

Although its judgments are only binding between the parties, and not binding at all in the 
case of an advisory opinion, the Court’s uninterrupted history, stated preference for 
consistency, and wide jurisdiction ratione materiae have resulted in its pronouncements on 
issues of substance being given great weight.

Moreover, the Court has proved influential in defining the procedural law of international 
courts and tribunals, such that some commentators have now begun to refer to ‘a common 
law of international adjudication’.137 Whilst it is correct that in international law ‘every 
tribunal is a self-contained system (unless otherwise provided)’,138 the Court’s lengthy 
period of operation—throughout much of which it was the only international tribunal of any 
significance—has enabled it to lay down a body of procedural case law which was and is a 
natural source of guidance for other bodies.

(D)  Decisions of national courts
Article 38(1)(d) of the Statute of the International Court is not limited to international 
decisions. Decisions of national courts also have value.139 Some decisions provide indirect 
evidence of the practice of the forum state on the question involved.140 Others involve an 
independent investigation of a point of law and a consideration of available sources, and 
thus may offer a careful exposition of the law. Municipal judicial decisions have been an 
important source of material on the recognition of governments and states, state 
succession, state and diplomatic immunity, extradition, war crimes, belligerent occupation, 
and the concept of a ‘state of war’.141 However, the value of these decisions varies 
considerably; individual decisions may present a narrow, parochial (p. 39) outlook or rest on 
an inadequate use of sources. A further problem arises from the sheer number of domestic 
decisions touching on international law. While the most significant of these may be widely 
publicized,142 others go unnoticed.

7.  Other Material Sources
(A)  Conclusions of international conferences
The ‘final act’ or other statement of conclusions of a conference of states may be a form of 
multilateral treaty, but, even if it is an instrument recording decisions not adopted 
unanimously, the result may constitute cogent evidence of the state of the law on the 
subject. Even before the necessary ratifications are received, a convention embodied in a 
Final Act and expressed as a codification of existing principles may be influential.143
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(B)  Resolutions of the general assembly
General Assembly resolutions are not binding on member states except on certain UN 
organizational matters. However, when they are concerned with general norms of 
international law, acceptance by all or most members constitutes evidence of the opinions 
of governments in what is the widest forum for the expression of such opinions.144 Even 
when resolutions are framed as general principles, they can provide a basis for the 
progressive development of the law and, if substantially unanimous, for the speedy 
consolidation of customary rules. Examples of important ‘law-making’ resolutions include 
the General Assembly’s Affirmation of the Principles of International Law recognized by the 
Charter of the Nuremberg Tribunal;145 the Declaration on the Granting of Independence to 
Colonial Countries and Peoples;146 the Declaration on Permanent Sovereignty over Natural 
Resources;147 the Declaration of Legal Principles Governing Activities of States in the 
Exploration and Use of Outer Space;148 the Rio Declaration on Environment and 
Development;149 and the UN Declaration on the Rights of Indigenous Peoples.150 In some 
cases, a resolution may have effect as an authoritative (p. 40) interpretation and application 
of the principles of the Charter: this is true notably of the Friendly Relations Declaration of 
1970.151 But each resolution must be assessed in the light of all the circumstances, 
including other available evidence of the states’ opinions on the point or points in issue.

(C)  The writings of publicists
The Statute of the International Court includes, among the ‘subsidiary means for the 
determination of rules of law’, ‘the teachings of the most highly qualified publicists of the 
various nations’ or, in the French text, ‘la doctrine’.152 The phrase ‘most highly qualified’ is 
—fortunately or otherwise—not given a restrictive effect, but authority naturally affects 
weight. In some areas, individual writers have had a formative influence. However, 
subjective factors enter into any assessment of juristic opinion and individual writers will 
tend to reflect national and other prejudices; further, some publicists see themselves to be 
propagating new and better views rather than providing a presentation of the existing law, 
a tendency the more widespread given increasing specialization.

Whatever the grounds for caution, the opinions of publicists enjoy wide use. Arbitral 
tribunals and national courts make sometimes copious reference to jurists’ writings. 
National courts are generally unfamiliar with state practice and are ready to rely on 
secondary sources as a substitute. Ostensibly, the International Court might seem to make 
little or no use of jurists’ writings.153 However, this is because of the process of collective 
drafting of judgments, and the need to avoid an invidious selection of citations. The fact 
that the Court makes use of writers’ work is evidenced by dissenting and separate 
opinions,154 in which the ‘workings’ are set out in more detail, and which reflect the Court’s 
actual methods. There are many references to writers in pleadings before the Court.

(p. 41) (D)  Codification and the work of the international law 
commission
A source analogous to the writings of publicists, and at least as authoritative, is the work of 
the ILC, including its articles and commentaries, reports, and secretariat memoranda. Also 
in the same category are the bases of discussion of the 1930 Hague Codification 
Conference, and (to a lesser extent) the reports and resolutions of the Institute of 
International Law and other expert bodies.

Narrowly defined, codification involves the comprehensive setting down of the lex lata and 
the approval of the resulting text by a law-determining agency. The process has been 
carried out historically at international conferences, beginning with the First and Second 
Hague Peace Conferences of 1899 and 1907, and by groups of experts whose drafts were 
the subjects of conferences sponsored by the League of Nations or by the American states. 
However, the ILC, created as a subsidiary organ of the General Assembly in 1947 on the 
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basis of Article 13(1)(a) of the Charter, has had more success in the process of codification 
than the League bodies had.155 Its membership combines technical qualities and civil 
service experience, so that its drafts may reflect solutions acceptable to governments. 
Moreover, it reflects a variety of political and regional standpoints. In practice, the ILC has 
found it impossible to maintain a strict separation of its tasks of codification and of 
‘progressive development’ of the law. Its work on various topics, notably the law of the sea, 
has provided the basis for successful conferences of plenipotentiaries and for the resulting 
multilateral conventions. In 2001, it adopted its Articles on Responsibility of States for 
Internationally Wrongful Acts following nearly four decades of work, but expressed the view 
that there was no immediate need to convene a conference for their adoption as a treaty.156 

They have been relied upon extensively by international courts and tribunals as an 
authoritative statement of the law on state responsibility.157

8.  Other Considerations Applicable in Judicial Reasoning
(A)  Equity in the jurisprudence of the international court
‘Equity’ refers to considerations of fairness and reasonableness often necessary for the 
application of settled rules of law. Equity is not itself a source of law, yet it may be an 
important factor in the process of decision-making. Equity may play a significant role in 
supplementing the law, or may unobtrusively enter judicial reasoning. In Diversion of Water 
from the River Meuse, Judge Hudson applied the principle that equality is (p. 42) equity, 
and stated as a corollary that a state requesting the interpretation of a treaty must itself 
have fulfilled its treaty obligations. He observed that under ‘Article 38 of the Statute, if not 
independently of that Article, the Court has some freedom to consider principles of equity 
as part of the international law which it must apply’.158 For its part, the Court focused on 
the interpretation of the relevant treaty.

In North Sea Continental Shelf,159 the Court had to resort to the formulation of equitable 
principles concerning the lateral delimitation of adjacent areas of the continental shelf. This 
was a consequence of its opinion that GCCS Article 6 did not represent customary law. In 
Fisheries Jurisdiction (UK v Iceland), the International Court outlined an ‘equitable solution’ 
to the differences over fishing rights and directed the parties to negotiate accordingly.160 In 
Frontier Dispute (Burkina Faso v Mali), the Chamber of the Court applied the principle of 
‘equity infra legem’ to the division of a frontier pool.161 More recently, the Court employed 
‘equitable considerations’ to quantify a claim for compensation in the Diallo case.162

Reference should also be made to Article 38(2),163 which provides: ‘[t]his provision shall not 
prejudice the power of the Court to decide a case ex aequo et bono, if the parties agree 
thereto.’ The power of decision ex aequo et bono involves elements of compromise and 
conciliation, whereas equity in the general sense (‘equity infra legem’) finds application as 
part of the normal judicial function. In Free Zones, the Permanent Court, under an 
agreement between France and Switzerland, was asked to settle the questions involved in 
the execution of a provision in the Treaty of Versailles.164 While the Court had to decide on 
the future customs regime of the zones, the agreement contained no reference to any 
decision ex aequo et bono. Switzerland argued that the Court should work on the basis of 
existing rights, and, by a technical majority including the vote of the President, the Court 
agreed. It said:

… even assuming that it were not incompatible with the Court’s Statute for the 
Parties to give the Court power to prescribe a settlement disregarding rights 
recognized by it and taking into account considerations of pure expediency only, 
such power, which would be of an absolutely exceptional character, could only be 
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derived from a clear and explicit provision to the effect, which is not to be found in 
the Special Agreement …165

(p. 43) The majority doubted the Court’s power to give decisions ex aequo et bono, but it 
would be unwise to draw general conclusions since much turned on the nature of the 
agreement. Additionally, the majority regarded the power to decide cases ex aequo et bono 
as distinct from the notion of equity. However, the terminology is not well settled. The 
drafters of the General Act of Geneva of 1928166 apparently regarded a settlement ex aequo 
et bono as synonymous with equity. The converse, where ‘equity’ refers to settlement ex 
aequo et bono, has arisen in some arbitration agreements. On occasion, equity is treated as 
the equivalent of general principles of law.167

(B)  Considerations of humanity
Considerations of humanity will depend on the judge’s subjective appreciation, a factor 
which cannot be excluded. However, these considerations may relate to human values 
already protected by positive legal principles which, taken together, reveal certain criteria 
of public policy and invite analogy. Such criteria are connected with general principles of 
law and equity, and need no particular justification. References to principles or laws of 
humanity appear in preambles to conventions,168 in General Assembly resolutions,169 and in 
diplomatic practice. The classic reference is a passage from Corfu Channel,170 in which the 
Court relied on certain ‘general and well-recognized principles’, including ‘elementary 
considerations of humanity, even more exacting in peace than in war’. On occasions, the 
provisions of the UN Charter concerning the protection of human rights and fundamental 
freedoms have seen use as a basis for the legal status of considerations of humanity.171

(C)  ‘Legitimate interests’
In particular contexts, the applicability of rules of law may depend on criteria of good faith, 
reasonableness, and the like. Legitimate interests, including economic interests, may in 
these circumstances be taken into account. Recognition of legitimate interests explains the 
extent of acquiescence in the face of claims to the continental shelf and to fishing zones. In 
this type of situation, it is, of course, acquiescence and recognition (p. 44) that provide the 
formal bases for the development of the new rules. In Anglo-Norwegian Fisheries, the Court 
did not purport to be doing anything other than applying existing rules, but it had to justify 
this special application of the normal rules to the Norwegian coastline. In doing so, it 
referred to ‘certain economic interests peculiar to a region, the reality and importance of 
which are clearly evidenced by a long usage’.172 It also referred to traditional fishing rights 
buttressed by ‘the vital needs of the population’ in determining particular baselines.173

Judge McNair, dissenting, expressed disquiet:

In my opinion the manipulation of the limits of territorial waters for the purpose of 
protecting economic and other social interests has no justification in law; moreover, 
the approbation of such a practice would have a dangerous tendency in that it 
would encourage States to adopt a subjective appreciation of their rights instead of 
conforming to a common international standard.174

This caution is justified, but the law is inevitably bound up with the accommodation of 
different interests, and the application of rules usually requires an element of appreciation.

9.  Conclusion
Article 38 of the Statute has generated much debate, and there are perennial questions; for 
example, as to how it can be applied to produce a definitive result, as to how established 
rules of customary international law can change, and as to the implications for the stability 
of the legal order of such notions as the persistent objector. Yet, at a practical level, results 
are achieved which attract broad support; the content of rules does change and develop, 
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and persistent objection occurs without the system dissolving in a miasma of bilateral 
relations. Materially, international law is now overwhelmingly developed by treaty, yet 
treaties depend upon customary law for their binding character, their interpretation, and 
often for their effect. Indeed, every decision by a state (the state is itself a customary law 
phenomenon) not to enter into a treaty is an appeal to custom as the default rule, just as 
every reference to a treaty provision not in force for the state in question is an appeal to the 
generating capacity of custom amidst texts. Article 38 works because it has to.
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Law of Treaties (2014); Thirlway (2014) 31; Bjorge, The Evolutionary Interpretation of 
Treaties (2014); Kolb, The Law of Treaties (2016). See further: chapter 16.
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 90  Generally: Lauterpacht, Private Law Sources and Analogies of International Law (1927); 
Fitzmaurice (1957) 92 Hague Recueil 1; Cheng, General Principles of Law as Applied by 
International Courts and Tribunals (2nd edn, 1987); Raimondo, General Principles of Law in 
the Decisions of International Criminal Courts and Tribunals (2008); Ellis (2011) 22 EJIL 
949; Gaja, ‘General Principles of Law’ (2013) MPEPIL; Thirlway (2014) 92; Pineschi (ed), 
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Funds of the Californias (1902) 9 RIAA 11); SS Lotus (1927) PCIJ Ser A No 10, 26 (referring 
to Costa Rica Packet in Moore, 5 Int Arb 4948); Legal Status of Eastern Greenland (1933) 
PCIJ Ser A/B No 53, 45–6 (referring to Island of Palmas (1928) 2 RIAA 828); Nottebohm, 
Preliminary Objections, ICJ Reports 1953 p 113, 119 (‘since the Alabama case, it has been 
generally recognized, following the earlier precedents, that in the absence of any 
agreement to the contrary, an international tribunal has the right to decide as to its own 
jurisdiction and has the power to interpret for this purpose the instruments which govern 
that jurisdiction’); Gulf of Maine, ICJ Reports 1984 p 246, 302–3, 324 (referring to Anglo– 
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(p. 45) 3  The relations of international and national law
1.  Theoretical Approaches
The relationship between international and national law1 is often presented as a clash at a 
level of high theory, usually between ‘dualism’ and ‘monism’.2 Dualism emphasizes the 
distinct and independent character of the international and national legal systems.3 

International law is seen as a law between states whereas national law applies within a 
state, regulating the relations of its citizens with each other and with that state. Neither 
legal order has the power to create or alter rules of the other. When an international law 
rule applies, this is because a rule of the national legal system so provides. In the case of a 
conflict between international law and national law, the dualist would assume that a 
national court would apply national law, or at least that it is for the national system to 
decide which rule is to prevail.

Monism postulates that national and international law form one single legal order, or at 
least a number of interlocking orders which should be presumed to be coherent and 
consistent. On that basis, international law can be applied directly within the national legal 
order. This position is represented by jurists whose views diverge in significant respects. 
Hersch Lauterpacht was a forceful exponent of a version of monism; he emphasized that 
individuals are the ultimate subjects of international law, representing both the justification 
and moral limit of the legal order.4 The state (p. 46) is disliked as an abstraction and 
distrusted as a vehicle for maintaining human rights. International law is seen as the best 
available moderator of human affairs, and also as a condition of the legal existence of states 
and therefore of the national legal systems.5

Hans Kelsen developed monist principles on the basis of formal methods of analysis 
dependent on a theory of knowledge.6 According to Kelsen, monism is scientifically 
established if international and national law are part of the same system of norms receiving 
their validity and content by an intellectual operation involving the assumption of a single 
basic norm (Grundnorm). Only that assumption makes sense of the shared normativity of 
law. This basic norm he formulates, with nice circularity, as follows: ‘The states ought to 
behave as they have customarily behaved.’7 International law, in turn, contains a principle 
of effectiveness which allows revolution to be a law-creating fact and accepts as legitimate 
the historically first legislators of a state. This, as if by delegation, provides the basic norm 
of national legal orders; the whole legal ordering of humanity is at once presupposed and 
integrated: ‘Since the basic norms of the national legal orders are determined by a norm of 
international law, they are basic norms only in a relative sense. It is the basic norm of the 
international legal order which is the ultimate reason of validity of the national legal orders, 
too.’8

Thus, Kelsen developed a monist theory of the relation between international and national 
law.9 Law is a hierarchical system whereby each legal norm derives its validity from a 
higher norm. This chain of validity can be traced to the Grundnorm, which is not a norm of 
positive law but rather a ‘hypothesis of juristic thinking’.10 International and national law 
form a single system of norms because (p. 47) they receive their validity from the same 
source:11 the Grundnorm evidently has a lot to answer for. But Kelsen’s theory is 
complicated in that he considered it equally possible that the relationship between legal 
orders could be conceived on the basis of the primacy of national law rather than of 
international law.12 The choice between these alternatives is to be made on political rather 
than legal grounds.13
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Faced with this apparent impasse, it seems natural to seek to escape from the dichotomy of 
monism and dualism. Above all, neither theory offers an adequate account of the practice of 
international and national courts, whose role in articulating the positions of the various 
legal systems is crucial.14 Fitzmaurice attempted to bypass the debate by arguing that there 
was no common field of operation: the two systems do not come into conflict as systems 
since they work in different spheres, each supreme in its own field.15 However, there could 
be a conflict of obligations, an inability of the state on the domestic plane to act in the 
manner required by international law in some respect: the consequence of this will not be 
the invalidity of state law but the responsibility of the state on the international plane.16

In considering these and later contributions to the debate about the relations between legal 
systems, it seems desirable to leave behind the glacial uplands of juristic abstraction.17 In 
fact, legal systems are experienced by those who work within them as having relative 
autonomy (how much autonomy depends on the power and disposition of each system, and 
varies over time). The only theory which can adequately account for that fact is some form 
of pluralism.18 Each legal system has, almost by definition, its own approach to the others 
(though in practice there is much borrowing). To talk of ‘national law’ is to generalize; but 
as soon as one asks what approach a given system (international law, English law, French 
law …) takes to another, the mist clears: it is possible to state the position with clarity and 
to understand that each system reserves to itself the authority to determine for the time 
being the extent and terms of interpenetration of laws and related issues of the separation 
of powers.

(p. 48) 2.  Relations of international and national law: An 
overview
(A)  International law’s approach to national law
(i)  In general
Here the position is not in doubt.19 A state cannot plead provisions of its own law or 
deficiencies in that law in answer to a claim against it for a breach of its obligations under 
international law.20 This principle is reflected in Article 3 of the ILC’s Articles on 
Responsibility of States for Internationally Wrongful Acts:

The characterization of an act of a State as internationally wrongful is governed by 
international law. Such characterization is not affected by the characterization of 
the same act as lawful by internal law.21

Arbitral tribunals,22 the Permanent Court,23 and the International Court24 have consistently 
endorsed this position. It goes back to Alabama Claims,25 where the US recovered damages 
from Great Britain for breach of its obligations as a neutral during the Civil War. The 
absence of legislation to prevent the fitting out of commerce raiders in British ports or to 
stop them leaving port to join the Confederate forces provided no defence to the claim. In 
Free Zones, the Permanent Court observed: ‘… it is certain that France cannot rely on her 
own legislation to limit the scope of her international obligations …’26 The same principle 
applies where the provisions of a state’s constitution are relied upon. In the words of the 
Permanent Court: ‘a State cannot adduce as against another State its own Constitution with 
a view to evading obligations incumbent upon it under international law or treaties in 
force’.27

An associated question is whether the mere enactment of legislation can give rise to 
international responsibility, or whether an obligation is only breached when the (p. 49) state 
implements that legislation. There is a general duty to bring national law into conformity 
with obligations under international law,28 but what this entails depends on the obligation 
in question. Normally, a failure to bring about such conformity is not in itself a breach of 
international law; that arises only when the state concerned fails to observe its obligations 
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on a specific occasion.29 But in some circumstances, legislation (or its absence) could of 
itself constitute a breach of an international obligation, for example where a state is 
required to prohibit certain conduct or to enact a uniform law.

(ii)  National laws as ‘facts’ before international tribunals
In Certain German Interests in Polish Upper Silesia, the Permanent Court observed:

From the standpoint of International Law and of the Court which is its organ, 
national laws are merely facts which express the will and constitute the activities of 
States, in the same manner as do legal decisions or administrative measures. The 
Court is certainly not called upon to interpret the Polish law as such; but there is 
nothing to prevent the Court’s giving judgment on the question whether or not, in 
applying that law, Poland is acting in conformity with its obligations towards 
Germany under the Geneva Convention.30

Thus, a decision of a national court or a legislative measure may constitute evidence of a 
breach of a treaty or of customary international law.31 However, the general proposition 
that international tribunals take account of national laws only as facts ‘is, at most … 
debatable’.32

The concept of national law as ‘merely facts’ has at least six distinct aspects.

(1)  National law may itself constitute, or be evidence of, conduct in violation of a rule 
of treaty or customary law.

(2)  National law may be part of the ‘applicable law’ either governing the basis of a 
claim or more commonly governing a particular issue.

(3)  Whereas the principle jura novit curia (the court knows the law) applies to 
international law, it does not apply to matters of national law. International tribunals 
will generally require proof of national law, although they may also (subject to due 
process constraints) undertake their own researches. 33

(4)  When called upon to apply national law, an international tribunal should seek to 
apply that law as it would be applied in the state concerned.  34 It is for each state, in 
the (p. 50) first instance, to interpret its own laws.  35 International tribunals are not 
courts of appeal and they do not have the authority to substitute their own 
interpretation of national law for that of the national authorities, especially when that 
interpretation is given by the highest national courts. In many situations, an 
international tribunal must simply take note of the outcome of a domestic decision 
and then deal with its international implications.  36 It will only be in exceptional 
circumstances that an international tribunal will depart from the construction 
adopted by a national authority of its own law, such as where a manifestly incorrect 
interpretation is put forward in the context of a pending case. 37

(5)  International tribunals cannot declare the unconstitutionality or invalidity of rules 
of national law as such.  38 Only if it is transparently clear that a national law would be 
treated as unconstitutional or invalid by the national courts should an international 
tribunal follow suit.

(6)  The proposition that an international tribunal does not interpret national law ‘as 
such’ is open to question.  39 When it is called on to apply rules of national law, an 
international tribunal will interpret and apply domestic rules as such.  40 This may 
occur in a variety of circumstances. First, there is the case of renvoi: in Lighthouses, 
for example, the special agreement required the Court to decide if the contracts had 
been ‘duly entered into’ under Ottoman law.  41 Or international law may designate a 
system of domestic law as the applicable law in respect of some claim or transaction. 
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 42 Where relevant issues (whether classified as ‘facts’ or otherwise) require 
investigation of national law, the Court has made the necessary findings.

(p. 51) (iii)  Treatment of national law by international tribunals
Cases where a tribunal dealing with issues of international law has to examine the national 
law of one or more states are by no means exceptional.43 The spheres of competence 
claimed by states, represented by territory, jurisdiction, and nationality of individuals and 
legal persons, are delimited by legislation and judicial and administrative decisions. 
International law sets the limits of such competence, but in order to decide whether 
particular acts are in breach of obligations under treaties or customary law, the Court has 
had to examine national law relating to a wide range of topics, including expropriation,44 

fishing limits,45 nationality,46 guardianship and welfare of infants,47 the rights of 
shareholders in respect of damage suffered by corporations,48 and the arbitrary arrest and 
expulsion of aliens.49 National law is very frequently implicated in cases concerning 
individuals, including those relating to the protection of human rights and the exhaustion of 
local remedies.

Many treaties contain provisions referring directly to national law50 or employing concepts 
which by implication are to be understood in the context of a particular national law.51 

When treaties refer to ‘nationals’ of the contracting parties, the presumption is that the 
term connotes persons having that status under the internal law of one of the parties. 
Similarly, treaties often involve references to legal interests of individuals and corporations 
existing within the cadre of a given national law. Treaties having as their object the creation 
and maintenance of certain standards of treatment of minority groups or aliens may refer to 
a national law as a method of describing the status to be created and protected.52 The 
protection of rights may be stipulated as being ‘without discrimination’ or as ‘national 
treatment’ for the categories concerned.53

On occasion, an international tribunal may be faced with the task of deciding issues solely 
on the basis of national law. Serbian Loans54 concerned a dispute between the French 
bondholders of certain Serbian loans and the Serb-Croat-Slovene government, (p. 52) the 
former demanding loan service on a gold basis, the latter holding that payment in French 
paper currency was permissible. The French government took up the case of the French 
bondholders and the dispute was submitted to the Permanent Court. The Court emphasized 
its duty to exercise jurisdiction duly conferred by agreement, in the absence of provision to 
the contrary in the Statute.55 On the merits, the Court held that the substance of the debt 
and the validity of the clause defining the obligation of the debtor state were governed by 
Serbian law, but, with respect to the method of payment, the law applicable was that of the 
place of payment, in this case French law.

(B)  International law before national courts: General considerations
(i)  Establishing international law before national courts
An initial issue is whether the jurisdiction considers international law to be ‘part of’ (in the 
sense of generally available to) national law, a question that is often constitutional in 
character, and which may be answered differently for customary law and treaties.56 Thus, 
the 1949 German Grundgesetz provides in Article 25 that ‘[t]he general rules of public 
international law shall be an integral part of federal law.’ Where such a position is adopted, 
a national court will go about establishing the content of international law as a matter of 
legal argument.57 Once a court has ascertained that there are no bars within its own legal 
system to applying the rules of international law or provisions of a treaty, the rules are 
accepted as rules of law and are not required to be established by evidence, as in the case 
of matters of fact and foreign law.58 But in the case of international law, this process of 
judicial notice has a special character. In the first place, there is a problem involved in 
finding reliable information of international law, especially customary law, in the absence of 
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resort to expert witnesses. Secondly, issues of public policy and difficulties of obtaining 
evidence on larger issues of state relations combine in some systems to produce a 
procedure whereby the executive may be consulted on certain questions of mixed law and 
fact, for example the existence of a state of war or the status of an entity claiming sovereign 
immunity.

Thus, in France the Minister of Foreign Affairs may give an interpretation of a treaty to a 
court, which may then be relied upon in later cases involving the same provision.59 On the 
other hand, a national court may itself make a full investigation of the legal sources,60 

including treaties and state practice. Reference may also be made to decisions (p. 53) of 
international tribunals61 and the work of the ILC.62 International law is increasingly finding 
its way into national courts, and judges are increasingly finding themselves called upon to 
interpret and apply it—or at least to be aware of its implications.

(ii)  International law as the applicable law in national courts
Once a national court has determined that international law is in some way relevant and 
applicable to a matter before it, it falls to the court to determine how that law is to sit 
alongside any national law that may also be applicable. Again, the approach of a national 
court to international law will be largely determined by the rules of the jurisdiction in 
question. But certain issues common to many or all jurisdictions may be identified.

(1)  Courts may be called upon to adjudicate conflicts between a municipal law on the 
one hand and a rule of customary international law on the other. Many municipal 
systems now appear to have in one way or another accepted customary international 
law as ‘the law of the land’, even where no constitutional provision is made,  63 but 
questions remain as to how it fits within the internal hierarchy of a national system. 
As a general (but by no means absolute) rule, a statute will prevail over a rule of 
customary international law if no reconciliation is possible by way of interpretation. 64

(2)  The question also arises with respect to treaties, but will take on a more overtly 
constitutional flavour. ‘Monist’ systems may expressly provide that duly signed and 
ratified treaties take precedence over national legislation.  65 In other (‘dualist’) 
systems where the conclusion of a treaty is an executive act, it will be for the 
legislature to implement the treaty as part of national law—insofar as this may be 
required. In such a system, the treaty is applied by the courts as mediated by the 
legislation, and legislation will prevail, again unless the issue can be resolved by 
interpretation. 66

(3)  When applying international law rules, municipal courts may find it necessary to 
develop the law, notably where it is unclear or uncertain.  67 This will include (p. 54) 
consideration of how the international rule is applicable in a domestic context, a 
process which has been notable, for example, in the field of state immunity.  68 The 
question is particularly vexed in the US due to the so far unique provisions of the 
Alien Tort Statute  69 and subsequent efforts to define its scope. 70

(4)  Even in monist systems, the court may need to determine the extent to which a 
rule of international law may be directly applied. For example, a treaty (even if duly 
ratified and approved in accordance with constitutional processes) may be held ‘non- 
self-executing’, that is to say, inapplicable without further specification or definition 
by the legislature. 71

(5)  A further question is the extent to which the executive may intervene in the 
court’s application of international law. One consideration may be the need for the 
judiciary and the executive to speak with one voice with respect to the foreign policy 
of the country in question. Thus, when considering issues such as the recognition of 
states and governments, state immunity, and diplomatic immunity the courts may 
accept direction from the executive.  72 Caution must be exercised, however, 
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particularly in the European context, with the European Court of Human Rights 
holding that the practice in extreme forms is incompatible with the right of access to 
‘an independent and impartial tribunal’.  73 There, the practice scrutinized was the 
French procedure of referring preliminary questions on matters of treaty 
interpretation to the Minister for Foreign Affairs, and treating any opinion given as 
binding.  74 The revised French practice does not attribute binding effect to such 
opinions and indeed does not require them to be given at all.  75 (p. 55)

(6)  A court may be called upon under the rules of private international law to apply 
foreign law. If it is alleged that the applicable law is in conflict with international law, 
the court may be required to determine whether the act or law of a foreign state is 
contrary to its international obligations. In many jurisdictions—notably in the US— 
such issues have given rise to the ‘act of state’ doctrine, whereby a court will, as an 
organ of a sovereign, refuse to pass judgement on the acts of another, formally equal, 
sovereign. The scope of the doctrine varies from one jurisdiction to another.

(7)  Finally, the court, confronted with an intricate issue of international law, may 
simply concede that it is beyond its capacity to decide, that is, is non-justiciable. As 
will be seen, the doctrine exists in England and in other common law jurisdictions.

A further suite of issues emerges with respect to federal states:76 the capacity of entities 
other than the federal government to deal with questions of foreign affairs, the place of 
international law in the components of the federal system,77 and the capacity of courts 
other than those at a federal level to apply international law.

(C)  Res judicata as between international and national law
(i)  National res judicata before international courts
From a formal point of view, res judicata is a general principle within the meaning of Article 
38(1)(c) of the Statute,78 applied in tandem by international and national courts.79 But there 
is no effect of res judicata from the decision of a national court so far as an international 
jurisdiction is concerned. Even if the subject matter may be substantially the same, the 
parties may well not be, at least in the context of diplomatic protection and possibly outside 
that context also.80 (p. 56) Other considerations also play a role, not least the principle that 
international law is (in its own terms) supreme. But an international tribunal may be bound 
by its constituent instrument to accept certain categories of national decisions as conclusive 
of particular issues.81

Some international tribunals afford natural and juridical persons standing against states, 
including in respect of decisions of state courts. For example, the European Court of Human 
Rights functions as a court of final resort on human rights issues; it is only accessible once 
local remedies have been exhausted and does not re-examine any questions of fact already 
dealt with by a municipal court.82 In the case of investor–state arbitration tribunals, the 
default position is that the decisions of national court create no res judicata insofar as the 
work of the tribunal is concerned,83 but the parties to the bilateral or multilateral treaty 
granting the tribunal jurisdiction may incorporate procedural roadblocks into the bargain, 
such as the so-called ‘fork in the road’ clause.84 Such a clause requires the claimant to elect 
investor–state arbitration or litigation before the courts of the host state of the investment 
as its preferred method of dispute resolution. Once an election is made, other ways of 
bringing the original claim are closed to the claimant.
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(ii)  International res judicata before national courts
In principle, decisions by organs of international organizations are not binding on national 
courts without the cooperation of the national legal system,85 which may adopt a broad 
constitutional provision for ‘automatic’ incorporation of treaty norms or require specific 
acts of incorporation or implementation. On the other side of the equation, however, 
municipal courts may seek to circumvent the finality of such decisions without engaging the 
question of res judicata through interpretive legerdemain. In recent times, this has been a 
feature of US practice, which links the effect of a judgment to the status of the relevant 
international court or tribunal’s constitutive instrument within municipal law.86

(p. 57) Leaving aside such arguments, a decision of the International Court, even one 
concerning substantially the same issues as those before a national court, does not of itself 
create a res judicata for the latter.87 However, it does not follow that a national court should 
not recognize the validity of the judgment of an international tribunal of manifest 
competence and authority, at least for certain purposes.88 For this reason, states often 
accord res judicata effect to international and domestic arbitral awards.89 On the one hand, 
this is desirable as a matter of common sense, and the arguments from a policy perspective 
are well known; parties to litigation are at a certain point in time entitled to draw a line 
under a dispute and be free of continued legal harassment. On the other, it may be the 
subject of a treaty obligation, for example under the New York Convention90 or the 
International Centre for the Settlement of Investment Disputes (ICSID) Convention.91 

Outside those areas with specific treaty obligations, state practice is extremely variable, 
with a number of countries not affording res judicata effect to foreign judgments,92 or even 
those judgments arising from a different federal unit of the same country.93

(iii)  Res judicata and third parties
In international law, res judicata includes issue estoppel, but probably does not extend to 
the US doctrine of collateral estoppel (binding upon third parties).94 But the decisions of an 
international court or tribunal may carry evidentiary weight even vis-à-vis third parties. For 
example, national courts, in dealing with cases of war crimes and issues arising from 
belligerent occupation, the validity of acts of administration, of requisition and of 
transactions conducted in occupation currency have relied upon the findings of the 
International Military Tribunals at Nuremberg and Tokyo as evidence, even conclusive 
evidence, of the illegality of the war which resulted in the occupations.95

(p. 58) Quite aside from this, the legal reasoning employed by international tribunals may 
carry weight. In Mara’abe v Prime Minister of Israel, the Supreme Court of Israel found 
that the International Court’s Wall advisory opinion96 did not constitute res judicata but 
that the Court’s interpretation of international law (as opposed to its factual 
determinations) should be given ‘full appropriate weight’.97

3.  International law in the common law tradition
(A)  Development of the common law approach
The common law was initially seen, and saw itself, as the law of the land—of the kingdom of 
England.98 It was applied by the common law courts at Westminster and set over against 
the civil law which governed maritime matters, foreign trade, and also, given its links to the 
jus gentium, the relations of princes and republics. The latter law was practised by the 
civilians before the civil law courts such as the Court of Admiralty, and before the Council. 
The Council’s advice on the law of nations came from civilian-trained lawyers not from the 
common lawyers.99
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The situation changed to some extent in the eighteenth century, following the abolition of 
the conciliar courts at the Restoration and the opening up to the common law courts of the 
field of international commercial litigation. Part of that opening was a greater willingness to 
be influenced by foreign and civil law, a trend personified by Lord Mansfield, who first 
recorded the principle of ‘incorporation’, that is, that international law was ‘part of the law 
of England’, a tradition he attributed to Lord Talbot and handed on to Blackstone.100 What 
the Court of Admiralty in its prize jurisdiction saw as a simple matter of applicable law 
became for the common law courts a deliberate choice.101 But this open-minded approach 
was qualified in various ways: the supremacy of Parliament meant that treaties (the 
conclusion of which was a royal prerogative) were not part of English law, and the old role 
of the Council in matters of external relations left a prototype of the act of state doctrine102 

together with a deference to executive authority in matters of the foreign prerogative 
(notably recognition). The overall result was eclectic, reflecting a practical (p. 59) rather 
than theoretical policy of the courts. In the post-Judicature Act period (post-1875) there was 
much by way of practical development, but the essential pattern has not changed. It is 
necessary to take the components in turn, beginning with the most straightforward.

(B)  Treaties in English law
(i)  Unincorporated treaties
In England,103 the conclusion and ratification of treaties are within the prerogative of the 
Crown, and if a transformation doctrine were not applied, the Crown could legislate for the 
subject without parliamentary consent,104 in violation of the basal notion of parliamentary 
sovereignty.105 The rule does not apply in the very rare cases where the Crown’s 
prerogative can directly extend or contract jurisdiction without the need for legislation.106

Thus, as a strongly dualist system, English law will not ordinarily permit unimplemented 
treaties to be given legal effect by the courts.107 A concise statement of this rule was 
provided by the Privy Council in Thomas v Baptiste:

Their Lordships recognise the constitutional importance of the principle that 
international conventions do not alter domestic law except to the extent that they 
are incorporated into domestic law by legislation. The making of a treaty … is an act 
of the executive government, not of the legislature. It follows that the terms of a 
treaty cannot effect any alteration to domestic law or deprive the subject of existing 
legal rights unless and until enacted into domestic law by or under authority of the 
legislature. When so enacted, the courts give effect to the domestic legislation, not 
to the terms of the treaty.108

(p. 60) Thus, unimplemented treaties cannot create enforceable rights nor deprive 
individuals of legal rights previously bestowed; this is known as the principle of no direct 
effect.109 They similarly cannot prevail over statutes, are not ordinarily contracts capable of 
enforcement in domestic courts, and their infringement by the UK is domestically without 
legal effect.110 Neither do decisions by international courts and tribunals which determine 
the UK to be in breach of unimplemented treaty obligations have any domestic effect.111

(ii)  Incorporated treaties
Once a treaty is implemented by Parliament, the resulting legislation forms part of UK law 
and is applicable by the courts as so implemented.112 Accordingly, there is no distinction in 
the law of the UK between self-executing and non-self-executing treaties; all treaties may be 
classified as non-self-executing as all require legislative action to become law. An apparent 
exception to this rule arises in the case of treaties concluded by the institutions of the 
European Union, with the Court of Justice holding these to be directly enforceable within 
member states as part of the acquis communautaire. But in UK law, EU treaties have this 
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effect because of the relevant statute, which will be repealed on the UK’s withdrawal from 
the EU.113

Once enacted, the statute implementing the treaty will function as any other Act of 
Parliament. Thus, for example, the words of a subsequent Act of Parliament will prevail over 
the provisions of a prior treaty in the case of clear inconsistency between the two.114

Legislation to give effect in domestic law to treaty provisions may take various forms. A 
statute may directly enact the provisions of the international instrument, which will be set 
out as a schedule to the Act.115 It may employ its own substantive provisions to give effect 
to a treaty, the text of which is not itself enacted. It may be that the enacting legislation 
makes no specific reference to the treaty in question, though there is extrinsic evidence to 
show that the statute was intended to give effect to it.116 (p. 61) The result is a balancing 
act that requires the court to scrutinize the strength of the relationship between the 
enacting statute and its parent treaty, and determines the strength of the latter as an 
interpretative tool.117

(iii)  Treaties and the interpretation of statutes
Questions surrounding the interpretation of treaties and statutes in English law can 
generally be divided into two categories:118 the interpretation of enabling instruments and 
the interpretation of other legislation in the light of treaties entered into, both incorporated 
and unincorporated. As to the former, it is to be remembered that the primary object of 
interpretation is the implementing statute, and only at one remove the treaty which 
implements or incorporates it.119 Accordingly, although international courts and tribunals 
may rule on the interpretation of a treaty, their rulings are not binding.120

On the other hand, the interpretation of treaty provisions is a matter of law. Unlike in some 
countries, the courts do not seek binding interpretations of treaties from the executive.121 

They will apply international rules of treaty interpretation, as reflected in the Vienna 
Convention on the Law of Treaties,122 rather than the domestic canons of statutory 
interpretation (though these are less different than they used to be).123 Furthermore, in the 
interests of coherent interpretation between states parties to the relevant agreement, the 
decisions of other domestic tribunals on the interpretation of treaties are taken into 
account.124

(p. 62) Difficulties may arise where the implementing statute is ambiguous on its face as to 
the extent to which it implements a treaty, or fails to mention the treaty entirely. But where 
it is clear that Parliament intended to implement a treaty through the legislation, the terms 
of the legislation are to be construed if possible so as to conform to the treaty.125

More generally, as noted by Diplock LJ in Salomon: ‘Parliament does not intend to act in 
breach of international law, including therein specific treaty obligations.’126 This 
presumption applies to unincorporated treaties as much as incorporated ones,127 but it only 
applies to legislation enacted after a treaty has been signed or ratified.128 On the other 
hand, it will apply even where there is no link between the treaty and the legislation in 
question.129 In addition to legislation, the presumption may also apply to other instruments 
or guidelines given domestic effect.130

The presumption itself will only act as an aid to interpretation where the statutory provision 
is open to interpretation in that it is not clear on its face.131 In Ex p Brind, Lord Bridge, 
having regard to the then-unimplemented European Convention for the Protection of 
Human Rights, said:

[I]n construing any provision in domestic legislation which is ambiguous in the 
sense that it is capable of a meaning which either conforms to or conflicts with the 
Convention, the courts will presume that Parliament intended to legislate in 
conformity with the Convention, not in conflict with it. Hence, it is submitted, when 
a statute confers upon an administrative authority a discretion capable of being 
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exercised in a way which infringes any basic human right protected by the 
Convention, it may similarly be presumed that the legislative intention was that the 
discretion should be exercised within the limitations which the Convention 
imposes.132

(p. 63) (iv)  Treaties and the determination of the common law
The presumption in favour of interpreting English law in a way which does not place the UK 
in breach of an international obligation applies not only to statutes but also to the common 
law.133 Use may be made of unincorporated treaties particularly where the common law is 
uncertain or developing.134 The English courts have taken into account treaty-based 
standards concerning human rights in order to resolve issues of common law, including the 
legality of telephone tapping,135 the offence of criminal libel,136 contempt of court,137 and 
freedom of association.138 This development is not confined to human rights treaties: Alcom 
Ltd v Republic of Colombia, for example, involved reference to general international law for 
the purposes of statutory interpretation in the context of state immunity.139

(C)  Customary international law
(i)  ‘Incorporation’
It has become received wisdom that the common law approach to customary international 
law140 is that of ‘incorporation’,141 under which customary rules are to be considered ‘part 
of the law of the land’ provided they are not inconsistent with Acts of Parliament. The 
following statement by Lord Denning MR in Trendtex Trading Corp v Central Bank of 
Nigeria is usually cited in support of the proposition:

Seeing that the rules of international law have changed—and do change—and that 
the courts have given effect to the changes without any Act of Parliament, it follows 
… inexorably that the rules of international law, as existing from time to time, do 
form part of English law.142

(p. 64) But according to Lord Wilberforce, it may be wise to ‘avoid commitment to more of 
the admired judgment of Lord Denning MR than is necessary’.143 The position in England is 
not that custom forms part of the common law (how can foreign states of whatever legal 
tradition make the common law?), but that it is a source of English law that the courts may 
draw upon as required.144

As Lord Bingham said in R v Jones (Margaret):

The appellants contended that the law of nations in its full extent is part of the law 
of England and Wales. The Crown did not challenge the general truth of this 
proposition, for which there is indeed old and high authority … I would for my part 
hesitate … to accept this proposition in quite the unqualified terms in which it has 
often been stated. There seems to be truth in Brierly’s contention … that 
international law is not a part, but is one of the sources, of English law.145

Similarly Lloyd-Jones LJ put it in the following terms:

[I]t is not possible to make sweeping deductions from such broad statements of 
principle as the relationship between customary international law and the common 
law in this jurisdiction is far more complex. It seems preferable to regard customary 
international law not as a part but as a source of the common law on which national 
judges may draw … As part of this process they will have to consider whether any 
impediments or bars to giving effect to customary international law may exist as a 
result of domestic constitutional principles. Moreover … it appears that judges in 
this jurisdiction may face a policy issue as to whether to recognise and enforce a 
rule of customary international law. However, given the generally beneficent 
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character of international law the presumption should be in favour of its 
application.146

In short, the relationship of custom and the common law is more nuanced than either the 
doctrines of incorporation or transformation would suggest.147

(ii)  The process and limits of ‘incorporation’
It is possible to discern a broad process in the way the common law adopts customary 
international law. There is an initial question of or akin to choice of law: is this a subject 
matter on which international law has something to say, and which it allows (or requires) 
national courts to say. If (as with foreign state immunity) the answer to both questions is 
yes, there is a second, constitutional question: is this an area where the common law courts 
retain law-making power or (as with substantive criminal (p. 65) law) not?148 Where it is 
appropriate to consider norms of international law, rather than the law of the forum or a 
foreign law, then the courts will take judicial notice of the applicable rules, whereas formal 
evidence is required of foreign (national) law.

However, the courts still have to ascertain the existence of the rules of international law 
and their effect within the national sphere: the latter task is a matter on which the rules of 
international law may provide limited guidance. Case law suggests that four considerations 
are relevant to the question of incorporation.149

(1) The first question is whether the customary international law rule is susceptible to 
domestic application.150 For example, is the rule in question of a strictly interstate 
character, or does it implicate the rights of private parties? The former may be difficult to 
restructure as a norm within a domestic legal system. In the case of the latter, individual 
rights may be more readily transposed.151 Some courts have identified further limits that 
might be imposed on such an attempted transposition, based not on amenability for 
adoption, but on the character of the norm. In Al-Saadoon, Laws LJ said:

[T]he … proposition that the customary rule may be sued on as a cause of action in 
the English courts is perhaps not so clear cut. It would of course have to be shown 
that the rule did not conflict with any provision of English domestic law … I 
apprehend the rule would also have to possess the status of jus cogens erga omnes 
…152

But whilst ‘incorporation’ as conceived here has existed since the eighteenth century, the 
concept of peremptory norms is much more recent. The combination of the two is 
ahistorical—but the insight that certain norms may imperatively call for implementation is a 
valuable one. Something similar may have been implied by Justice Souter’s dictum for the 
Supreme Court in Sosa that norms of international law, to be given direct effect under the 
Alien Tort Statute, have to be ‘specific, universal, and obligatory’ (although Sosa concerned 
statutory not common law incorporation).153

(2) The next question is whether the proposed common law rule is contradicted by any 
constitutional principle.154 Thus, in R v Jones (Margaret), the issue was whether the crime 
of aggression in customary international law could be considered part of the law of 
England. (p. 66) Lord Bingham said that in order for a customary norm to be translated to 
the common law, it must conform to the constitution: ‘customary international law is 
applicable in the English courts only where the constitution permits’.155 As the constitution 
requires that only Parliament could be responsible for the creation of crimes in English 
law,156 aggression could not be considered an element of the common law but was a matter 
for legislation.157
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Within the consideration of constitutionality and custom is the principle that the common 
law is inferior to statute, a concept flowing directly from the doctrine of parliamentary 
sovereignty. Thus, a customary norm may only be transposed into the common law to the 
extent that it does not conflict with an Act of Parliament. In Chung Chi Cheung v R, Lord 
Atkin said:

The courts acknowledge the existence of a body of rules which nations accept 
amongst themselves. On any judicial issue, they seek to ascertain the relevant rule, 
and, having found it, they will treat it as incorporated into the domestic law, so far 
as it is not inconsistent with rules enacted by statutes …158

Thus, in Al-Adsani v Government of Kuwait, Mantell J would not accept the argument that a 
common law tort of ‘torture’ arising from custom (even if it could be said that one existed) 
would prevail over the provisions of the State Immunity Act 1978.159 Likewise, the 
existence of legislation providing for investigations into deaths has precluded the possibility 
of incorporating a ‘parallel but non-identical’ customary duty.160

(3) A third consideration is whether the proposed rule is itself contradicted by some 
antecedent principle of the common law. In West Rand, Lord Alverstone CJ accepted that 
custom could contribute to the common law insofar as it was not ‘contrary to the principles 
of her laws as decided by her courts’.161 Similarly, Lord Atkin in Chung Chi Cheung v R 
conditioned incorporation on consistency ‘with rules … finally declared by … tribunals’.162 A 
practical example of how extant principles may bar the expansion of the common law in this 
way occurred in Chagos Islanders v Attorney General.163 The case concerned a claim for 
damages based in reliance on the UK’s supposed breach of (p. 67) the international human 
right not to be prevented from returning to one’s home state. Ouseley J denied the claim, 
noting that even if breach of the right in question could be said to violate a common law as 
well as customary right, this could not, in itself, give rise to an action for damages: this 
would be ‘no more and no less than a particular example of a tort for unlawful 
administrative acts’,164 the possibility of which the House of Lords had previously excluded 
at common law.165

(4) A further problem is one of precedent. In Trendtex, Lord Denning said:

International law knows no rule of stare decisis. If this court is satisfied that the 
rule of international law on a subject has changed from what it was 50 or 60 years 
ago, it can give effect to that change—and apply the change in our English law— 
without waiting for the House of Lords to do it … After all, we are not considering 
here the rules of English law on which the House has the final say. We are 
considering the rules of international law.166

By contrast, in Thai-Europe Tapioca Service Ltd v Government of Pakistan Scarman LJ said:

[I]t is important to realise that a rule of international law, once incorporated into 
our law by decisions of a competent court, is not an inference of fact but a rule of 
law. It therefore becomes part of our municipal law and the doctrine of stare decisis 
applies as much to that as to a rule of law with a strictly municipal provenance.167

But it is excessively parochial to think that an incorporated rule of international law is 
entirely domesticated, any more than an incorporated treaty. It should be open to the courts 
to reconsider the rule if there are indications of a material change in international law and 
more generally to track developments in the law. On the one hand, it was artificial to think 
that a House of Lords decision on absolute immunity of 1938168 should be considered as 
preclusive in the very different state of affairs in 1978. On the other hand, the decision in 
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Trendtex was authority on the contemporary state of international law, and was in fact 
followed as such.169

Lord Mance in Keyu stated that ‘precedent is unlikely to be seen as so great an obstacle to 
reconsideration of domestic law in the light of international development’. He also 
recapitulated the scope of incorporation of customary international law in domestic law:

[O]nce established, [customary international law] can and should shape the 
common law, whenever it can do so consistently with domestic constitutional 
principles, statutory law (p. 68) and common law rules which the courts can 
themselves sensibly adapt without it being, for example, necessary to invite 
Parliamentary intervention or consideration.170

(D)  Non-justiciability and act of state
(i)  Non-justiciability
It was a long-standing position in English law that the Crown’s prerogative powers were 
immune from judicial control. That is no longer so,171 although the extent of judicial review 
depends on the subject matter.172

Despite these developments, certain areas of government activity connected with 
international law remain generally off limits to the courts. In Abbasi, the Court of Appeal 
was asked to require the Foreign Secretary to make representations to the US government 
on behalf of British nationals detained in Guantanamo Bay. Although the Court was deeply 
concerned by what it saw as US intransigence, it declined to make the orders requested.173 

The courts are also extremely reluctant to pronounce on issues connected to the 
deployment of armed forces.174

Another area which remains within the traditional non-justiciable Crown prerogative is 
treaty-making:175 this (in conjunction with the doctrine of no direct effect) precludes most 
adjudication on unincorporated treaties.176 There is, however, a measure of flexibility 
here,177 and the courts have sought to reduce the effects of non-justiciability, including in 
relation to unincorporated treaties. In the first place, courts are willing to interpret 
unincorporated treaties where it is necessary to do so in order to determine rights and 
obligations under domestic law and thereby ‘draw the court into the field of international 
law’.178 In Shergill v Khaira, the Supreme Court stated:

[W]hen the court declines to … review the exercise of the Crown’s prerogative in 
the conduct of foreign affairs, it normally refuses on the ground that no legal right 
of the (p. 69) citizen is engaged whether in public or private law … But the court 
does adjudicate on these matters if a justiciable legitimate expectation or a 
Convention right depends on it. The same would apply if a private law liability was 
asserted which depended on such a matter.179

In Occidental Exploration, the Court of Appeal held that an award made in favour of the 
appellant under the bilateral investment treaty (BIT) between the US and Ecuador gave rise 
to justiciable rights in the UK, even though the BIT was (unsurprisingly) not part of English 
law.180 Similarly, in Al-Jedda,181 the claimant alleged that his detention in Iraq by British 
forces was in breach of the UK’s obligations under the ECHR. In turn, the government 
asserted that the claimant’s detention was not only justified by the need to ensure security 
in Iraq, but also by the terms of Security Council Resolution 1546 of 2004, which qualified 
the UK’s ECHR obligations by way of Article 103 of the Charter. Neither the Charter nor the 
resolution had been incorporated into English law. The necessary foothold came from the 
Human Rights Act 1998, which gave effect to the ECHR in UK law. As the Act provided that 
ECHR rights were only applicable to the extent they were recognized on the international 
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law plane, the court was required to examine the effect of the resolution to determine the 
scope of the ECHR in the particular circumstance.182

In the second place, courts have demonstrated that they are willing to consider 
unincorporated treaties as part of the process of finding the UK to be in breach of its 
obligations under international law, though the determination of breach will have no legal 
effect of its own.183 Its use is most notable when illuminating rights present in municipal 
law under the ECHR and particularly Article 15, which permits the UK to take measures 
derogating from the Convention provided that such measures are not inconsistent with its 
other obligations under international law. Thus, in A v Secretary of State for the Home 
Department, Lord Bingham—determining the validity of a derogation under ECHR Article 
15184 and the compatibility of the Anti-terrorism, Crime and Security Act 2001 with ECHR 
Article 5—said:

What cannot be justified here is the decision to detain one group of suspected 
international terrorists, defined by nationality or immigration status, and not 
another. To do so was a violation of [ECHR] article 14. It was also a violation of 
article 26 of the [International Covenant on Civil and Political Rights] and so 
inconsistent with the United Kingdom’s other obligations under international law 
within the meaning of [ECHR] article 15 …185

(p. 70) Thirdly, where the decision-maker explicitly relies on a treaty in making a decision, 
the courts will apply normal standards of judicial review to the treaty as so relied on.186

(ii)  Judicial restraint and foreign acts of state
Policy considerations of a similar kind have led courts to apply a further rule of non- 
justiciability, holding a claim to be barred if it requires determination of the lawfulness or 
validity of acts of a foreign state.187 This is a doctrine of English public law which, long 
familiar in a general way, was clarified and confined by the Supreme Court in Belhaj v 
Straw.188

Broadly, the doctrine prescribes that courts do not adjudicate on matters of international 
law arising in disputes between foreign states. The modern source of the doctrine is Lord 
Wilberforce’s statement in Buttes Gas that:

[T]he essential question is whether … there exists in English law a more general 
principle that the courts will not adjudicate upon the transactions of foreign 
sovereign states. … In my opinion there is, and for long has been, such a general 
principle. … [It] is not one of discretion, but is inherent in the very nature of the 
judicial process … I find the principle clearly stated that the courts in England will 
not adjudicate upon acts done abroad by virtue of sovereign authority.189

Within this principle there are two overlapping doctrines: judicial restraint on the one hand, 
and act of state on the other. The former is triggered by issues relating to the transactions 
of states,190 and requires the court to exercise its discretion to determine whether it is 
sufficiently equipped to handle the dispute. In Buttes Gas, the court would have been 
required to address vexed questions of international law arising from the actions of two 
emirates in the Arabian Gulf with regard to a contested island, Abu Musa, and two 
competing oil companies claiming concessions within its territorial sea.

Judicial restraint is a discretionary principle,191 but where it applies it is a substantive bar 
to adjudication, reflecting the incapacity of a national court to deal adequately with certain 
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issues on the international plane. Thus, it cannot be waived, even by the state(s) 
concerned.192

(p. 71) The concept of act of state forms the hard core of the principle:193 it refers to the 
non-justiciability in a national court of the acts of a foreign state within its own territory194 

or, exceptionally, outside it.195 Thus, in Ex parte Johnson, it was held that once consent to a 
re-extradition had been obtained by the UK from Austria under the European Convention on 
Extradition,196 in the form of a diplomatic note, the court could not then proceed to inquire 
into the quality of the consent so offered.197 As a domestic rule of law, it is distinct from the 
doctrine of state immunity, a rule of international law.198 Justiciability in this context refers 
to the act of determining the lawfulness or validity of a foreign act of state performed 
within its own domain; the court is not prevented from taking note of its existence.199

As with the wider doctrine of non-justiciability, important exceptions to the doctrine of act 
of state exist. The first is that the acts of a foreign state will be justiciable where their 
recognition as lawful would be contrary to English public policy. The exception was 
originally formulated in Oppenheimer v Cattermole with respect to gross human rights 
violations,200 and was expanded in Kuwait Airways Corp v Iraqi Airways Co to include acts 
of state carried out in clear violation of international law more generally. Kuwait Airways 
concerned the seizure and removal of aircraft owned by Kuwait Airways during the illegal 
invasion of Kuwait by Iraq in August 1990. But the scope of this exception is uncertain. Lord 
Steyn stated that not every rule of public international law will create such an exception.201 

Lord Nicholls (with whom Lord Hoffmann agreed) stated that the points of law before them 
were ‘rules of fundamental importance’ and quoted Oppenheimer v Cattermole more 
generally to the effect that ‘[i]nternational law, for its part, recognises that a national court 
may properly decline to give effect to legislative and other acts of foreign states which are 
in violation of international law.’ Moreover, the exception was applied more broadly to the 
doctrine of judicial restraint as identified in (p. 72) Buttes Gas, based on the dictum by Lord 
Wilberforce that abstention was predicated on a lack of ‘manageable standards’. As Lord 
Nicholls noted, the breach of international law was ‘plain beyond dispute’, and was 
acknowledged as such by Iraq with its acceptance of the Security Council-mandated 
ceasefire; accordingly, ‘[t]he standard being applied by the court [was] clear and 
manageable, and the outcome not in doubt.’202

Thus ‘clearly established’ rules of international law may be considered part of the public 
policy of the UK,203 as are human rights more generally.204 In Belhaj v Straw,205 the 
Supreme Court confirmed these precedents, justifying its conclusion as to justiciability of 
acts of states under this exception on the basis of, inter alia: the peremptory nature of the 
rules allegedly violated; the existence of clear applicable international law standards; the 
otherwise justiciable conduct of British officials; and the lack of an alternative possibility for 
judicial investigation.

The cases concerned the UK’s alleged involvement in the detention and maltreatment 
(amounting to torture) of the applicants, who were foreign nationals, by foreign states 
abroad (in Libya and Afghanistan). The UK being the only respondent, foreign state 
immunity was irrelevant.206 Potential embarrassment to the UK was also largely 
irrelevant.207

As to foreign act of state, the court drew a distinction between municipal law acts of state 
(cases concerning the treatment of property and perhaps persons in a foreign state by a 
state acting jure imperii)208 and international law acts of state (i.e. international 
transactions stricto sensu wherever performed). As to the former category, the public policy 
exception was variously formulated: thus Lord Mance referred to cases ‘where the alleged 
conduct involves almost indefinite detention, combined with deprivation of any form of 
access to justice and, for good measure, torture or persistent ill-treatment of an 
individual’,209 Lord Sumption (with whom Lord Neuberger agreed) referred to ‘cases where 
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a foreign state executive has caused physical or mental harm to a claimant through an act 
in the territory of that state which was unlawful under the laws of that state’.210

As to the latter (international law acts of state), the public policy exception was also 
potentially applicable, and was applied in Belhaj for essentially the same reasons.211

(p. 73) A further exception arises where Parliament has rendered an issue which is 
ordinarily beyond the competence of the court justiciable. In the first Pinochet case before 
the House of Lords, Lord Nicholls noted that ‘there can be no doubt that the [act of state] 
doctrine yields to a contrary intention shown by Parliament’. In that case, the definition of 
‘torture’ in section 134(1) of the Criminal Justice Act 1988 and section 1(1) of the Taking of 
Hostages Act 1982 in terms required the investigation of foreign officials in certain cases.

(E)  The common law tradition in the united states
(i)  Treaties
Formally US law views treaties and other international agreements as a source of law,212 as 
described by Article VI§2 of the Constitution (the Supremacy Clause):

[A]ll Treaties made or which shall be made, under the Authority of the United 
States, shall be the supreme Law of the Land; and the Judges in every State shall be 
bound thereby, any Thing in the Constitution or Laws of any State to the Contrary 
notwithstanding.213

As such, treaties are on a par with federal legislation, and prevail over laws enacted by the 
states. As Justice Sutherland said in United States v Belmont:

Plainly, the external powers of the United States are to be exercised without regard 
to state laws or policies … And while this rule in respect of treaties is established by 
the express language of [Article VI] of the Constitution, the same rule would result 
in the case of all international compacts and agreements from the very fact that 
complete power over international affairs is in the national government and is not 
and cannot be subject to any curtailment or interference on the part of the several 
states … In respect of all international negotiations and compacts, and in respect of 
our foreign relations generally, state lines disappear.214

A principal point of difference between the common law tradition as developed in the UK 
and the tradition that emerged in the US is the method by which treaties are incorporated 
into municipal law. In Foster v Neilsen,215 Justice Marshall adopted for the US a modified 
version of the UK’s dualist model. At its heart was the distinction between self-executing 
treaties, which by their terms could be incorporated into municipal law without more, and 
non-self-executing treaties,216 which required enabling legislation to be effective.217

(p. 74) A central question within US jurisprudence on treaties is the process by which a 
court determines that a treaty or other international agreement is self-executing. Here, 
vigorous debate has been prompted by the Supreme Court’s decision in Medellin v Texas,218 

which concerned the domestic effect within the US of the decision of the International 
Court in Avena.219 There the International Court held that the US was in breach of its 
obligations under Article 36 of the Vienna Convention on Consular Relations (VCCR)220 to 
provide consular notification to foreign nationals who are detained or arrested. The 
consequence was an order for the ‘review and reconsideration’ of the cases of 51 
individuals so affected. The question for determination by the Supreme Court in Medellin 
was whether the Charter—which had not been the subject of an enabling Act of Congress— 
was in this respect self-executing.
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Earlier US decisions had referred to a variety of factors to determine the self-executing 
status of the treaty under consideration: ‘the purposes of the treaty and the objectives of its 
creators, the existence of domestic procedures and institutions appropriate for direct 
implementation, the availability and feasibility of alternative enforcement methods, and the 
immediate and long-range consequences of self- or non-self-execution’.221 In Medellin, the 
Court gave greater weight to the text of the Charter. Chief Justice Roberts, speaking for the 
majority, said of Article 94 (requiring that each Member comply with decisions of the 
International Court to which it is a party):

The Article is not a directive to domestic courts. It does not provide that the United 
States ‘shall’ or ‘must’ comply with an ICJ decision, nor indicate that the Senate 
that ratified the UN Charter intended to vest ICJ decisions with immediate legal 
effect in domestic courts. Instead, ‘[t]he words of Article 94 … call upon 
governments to take certain action.’222

On this basis, the majority concluded that as the Charter, the Optional Protocol to the 
VCCR, and the Statute had not been incorporated into US law by way of legislation and the 
treaties were not themselves self-executing, they could not be given judicial effect.223

In Medellin, the Court appears to have viewed the intention of US treaty-makers as 
dispositive.224 In addition, although some commentators—and notably the Restatement 
Third225—had previously taken the position that there was a presumption in favour of (p. 
75) a treaty being self-executing, the Court in Medellin appears to have distanced itself 
from such a notion, instead requiring that each treaty be considered on its facts, with 
reference to text, structure, and ratification history.226 However, notwithstanding Medellin, 
lower courts continue to apply the more nuanced test for self-execution advocated in the 
Restatement Third.227 In addition, the Supreme Court’s emphasis on text in Medellin is not 
universally shared.228

But an analogue of the UK’s presumption of compatibility is present in US law. In Murray v 
Schooner Charming Betsy, Marshall CJ wrote that ‘an act of Congress ought never be 
construed to violate the law of nations if any other possible construction remains’.229 The 
canon was developed to resolve situations in which a treaty or rule of customary 
international law conflicted with a statute passed later in time by Congress. Ordinarily, this 
would result in the latter overriding the former. But Charming Betsy required later statutes 
to be interpreted, if possible, consistently with the earlier international law obligations of 
the US. As with the UK presumption of compatibility, the Charming Betsy canon is only 
applicable where the statute is ambiguous on its face.230

Some courts have interpreted the canon to breathe life into non-self-executing treaties. 
Such treaties may be held to have codified customary international law;231 more broadly 
they represent international obligations entered into in good faith from which the US 
presumably does not wish to depart.232

(ii)  Customary international law
The traditional understanding is that the US relationship with custom is essentially monist 
in character. This position was formulated early on in the Paquete Habana:

International law is part of our law, and must be ascertained and administered by 
the courts of justice of appropriate jurisdiction as often as questions of right 
depending on it are duly presented for their determination. For this purpose, where 
there is no treaty and no controlling executive or legislative act or judicial decision, 
resort must be had to the customs and usages of civilized nations.233
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(p. 76) The conventional view of custom234 vis-à-vis the municipal law of the US is that it is 
a source of law, first in the sense that state and federal courts may apply these rules to 
determine a dispute and, secondly, in the sense that rules of custom, as per Charming 
Betsy, are tools of interpretation.235 Thus, the Restatement Third:236 ‘[c]ustomary 
international law is considered to be like common law in the US, but is federal law.’ This 
basic position remains unchallenged: two comparatively recent Supreme Court decisions 
saw no reason to depart from the Paquete Habana.237 But ‘[c]ustomary law does not 
ordinarily confer legal rights on individuals or companies, even rights that might be 
enforced by a defensive suit such as one to enjoin or to terminate a violation by the United 
States (or a State) of customary international law.’238

Customary international law, however, has been the cause of considerable scholarly 
friction,239 with some critics arguing that the monist incorporation of custom into municipal 
law is inconsistent with principles of democratic governance.240 Dubinsky links these 
concerns with emerging efforts to diminish the scope of custom in US municipal law, 
principally through the undermining of the Charming Betsy canon.241 In Serra v Lapin, a 
case concerning the consistency of prison wages with customary international law, it was 
said that Charming Betsy ‘bears on a limited range of cases’242 and could not apply to 
purely domestic matters that did not inject considerations of international comity.243

(iii)  The Alien Tort Statute (ATS)
The ATS244 gives federal courts jurisdiction over cases where the applicable law is 
customary international law where (1) the plaintiff is an alien, (2) the defendant is 
responsible for a tort, and (3) the tort in question violates international law, including 
customary international law. Since the ‘rediscovery’ of the ATS in the 1980s, it has been 
extensively litigated, breathing life into custom as an element of domestic law in the US. 
Dozens of actions have been brought, some resulting in sizeable settlements. The Supreme 
Court in Sosa v Alvarez-Machain,245 however, narrowed the scope of those customary 
international law rules the breach of which could grant a right of action under the ATS to 
‘norm[s] of an international character accepted by the civilized world’ that are ‘defined with 
a specificity comparable to (p. 77) the features of the 18th-century paradigms we have 
recognized’,246 being those norms with a definite content and similar international 
acceptance to the rules extant at the time the Act was passed (e.g. offences against 
ambassadors, violations of safe conduct, and piracy). Sosa was applied in Sarei v Rio Tinto, 
with the majority there holding that the plaintiffs’ claims of genocide and war crimes fell 
within the ATS, whereas claims alleging crimes against humanity arising from a blockade 
and racial discrimination did not.247 Justice Souter’s dictum in Sosa—that the ATS was 
intended to apply only to a ‘narrow set of violations of the law of nations, admitting of a 
judicial remedy and at the same time threatening serious consequences in international 
affairs’248—has also been relied on to dismiss claims which fail to evidence potential for 
such consequences.249

The scope of application of the ATS was further limited in Kiobel v Royal Dutch Petroleum, 
where the Supreme Court held that the presumption against extraterritorial application:

… applies to claims under the ATS … [W]here the claims touch and concern the 
territory of the United States, they must do so with sufficient force to displace the 
presumption … [I]t would reach too far to say that mere corporate presence 
suffices.250
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(iv)  Non-justiciability of political questions and acts of state
The doctrines of act of state and the non-justiciability of political questions are analogous to 
the UK doctrines already discussed. Both are in a state of flux.

Like the English conception of non-justiciability, the political question doctrine seeks to 
remove from judicial scrutiny certain politically sensitive questions thought inappropriate 
for judicial resolution.251 It may be traced back to Marbury v Madison,252 though the most 
authoritative modern statement was in Baker v Carr, which identified six factors that might 
render a dispute non-justiciable:

Prominent on the surface of any case held to involve a political question is found a 
textually demonstrable constitutional commitment of the issue to a coordinate 
political department; or a lack of judicially discoverable and manageable standards 
for resolving it; or the impossibility of deciding without an initial policy 
determination of a kind clearly for non-judicial discretion; or the impossibility of a 
court’s undertaking independent resolution without expressing lack of the respect 
due coordinate branches of government; or an unusual need for unquestioning 
adherence to a political decision already made; or the (p. 78) potentiality of 
embarrassment from multifarious pronouncements by various departments on one 
question.253

Despite the litany of factors given in Baker v Carr, the doctrine has been applied only rarely 
and idiosyncratically by the Supreme Court and others in a few discrete domestic fields, 
including the political status of foreign countries,254 non-invocation of immunity,255 foreign 
affairs, and the deployment of armed forces.256 Thus, in Greenham Women against Cruise 
Missiles v Reagan,257 the decision to deploy American cruise missiles in the UK was held 
non-justiciable.

As was emphasized in Klinghoffer, ‘the doctrine is one of “political questions”, not “political 
cases”’.258 Similarly, in Kadić v Karadžić, it was said:

Although we too recognize the potentially detrimental effects of judicial action in 
cases of this nature, we do not embrace the rather categorical views as to the 
inappropriateness of judicial action … Not every case ‘touching foreign relations’ is 
nonjusticiable … and judges should not reflexively invoke these doctrines to avoid 
difficult and somewhat sensitive decisions in the context of human rights. We 
believe a preferable approach is to weigh carefully the relevant considerations on a 
case-by-case basis. This will permit the judiciary to act where appropriate in light of 
the express legislative mandate of the Congress … without compromising the 
primacy of the political branches in foreign affairs.259

The doctrine of act of state in the US developed alongside its UK counterpart, and to a 
certain extent influenced its development.260 It is presented in the Restatement Third as 
follows:

In the absence of a treaty or other unambiguous agreements regarding controlling 
legal principles, courts in the United States will generally refrain from examining 
the validity of a taking by a foreign state of property within its own territory, or 
sitting in judgment on other acts of a governmental character done by a foreign 
state within its own territory and applicable there.261
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(p. 79) The doctrine emerged in Underhill v Hernandez,262 which rooted the concept in 
considerations of international comity, and presented it as an iron rule from which no 
derogation was permitted:

Every sovereign state is bound to respect the independence of every other 
sovereign State, and the courts of one country will not sit in judgment on the acts of 
the government of another done within its own territory. Redress of grievances by 
reason of such acts must be obtained through the mean open to be availed of by 
sovereign powers as between themselves.263

Over time, however, the rationale of the doctrine shifted and in the process it became more 
flexible.264 In Banco Nacional de Cuba v Sabbatino, the Supreme Court repositioned the act 
of state doctrine and abandoned the Underhill justification of state sovereignty as 
determinative, though sovereignty still ‘bears on the wisdom of employing [it]’.265 Rather, 
the Court aligned acts of state—like the political question doctrine—with considerations of 
the separation of powers and concerns as to possible adverse effects on US foreign 
policy.266

The doctrine was significantly restricted in its operation by the Supreme Court in 
Kirkpatrick.267 Two American contractors had bid for a construction contract with the 
Nigerian Air Force. The winner secured the contract through bribery, and the loser sued 
under US anti-racketeering laws. The Court held that the act of state doctrine will only 
apply where a US court is called upon squarely to assess the validity of the act in question 
under the sovereign’s own laws.268 Moreover, the doctrine applies only to ‘official’ or 
‘public’ acts of the sovereign (acts jure imperii);269 thus, it will not apply to acts performed 
in a private capacity (acts jure gestionis).270

The act of state doctrine is subject to a series of further exceptions. It will not apply where 
a US court can look to a treaty or other ‘unambiguous instrument regarding controlling 
legal principles’.271 Secondly, under the Bernstein exception,272 the State Department can 
seek to guide the courts as to the applicability of the doctrine. The (p. 80) status of this 
exception is controversial, however.273 The Supreme Court in Kirkpatrick placed special 
emphasis on the judiciary’s responsibilities under Article III of the Constitution, placing the 
exception further in doubt.274

The third exception is similarly inchoate, and may arise where the act of state complained 
of is ‘commercial’ rather than ‘official’. This distinction can be seen as a continuation of the 
public/private discussion surrounding the scope of the original doctrine and has never been 
adopted squarely by the Supreme Court.275 But the situation is characterized by divisions 
and debate between and even within the various Courts of Appeals.276

The fourth, fifth, and six exceptions to the act of state doctrine are statutory in origin. The 
fourth is relatively straightforward: the Federal Arbitration Act277 provides expressly that 
‘[e]nforcement of arbitration agreements … shall not be refused on the basis of the Act of 
State doctrine.’278 The fifth was an amendment introduced by the outraged Senator 
Hickenlooper of Iowa in response to the decision in Sabbatino. The so-called ‘Second 
Hickenlooper Amendment’279 provides generally that the act of state doctrine shall not 
apply to claims concerning alleged expropriations in violation of international law. It has, 
however, been interpreted narrowly by the courts, which have held that the amendment 
applies only where specific property directly involved in the unlawful act of state is located 
in the US.280 Other courts have held that the amendment will only apply in relation to 
property rights, as opposed to rights arising in contract. The sixth statutory exception may 
arise in the case of the Torture Victims Protection Act,281 which allows the filing of civil 
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suits against individuals282 who, acting in an official capacity for a foreign nation, have 
committed torture or extrajudicial killing.

4.  International law in the civil law tradition
It is misleading to speak of a civil law approach to the reception of international law; since 
no uniform approach can be identified. A few general observations may be made before 
moving on to consider five specific case studies (France, Germany, Italy, Russia, and the 
Netherlands).

(p. 81) With some notable exceptions, such as the Netherlands, European jurisdictions 
approach customary international law from a monist perspective, and indeed many give it 
some form of constitutional standing. Europe is also emblematic of the monist approach to 
treaty law, with treaties—to the extent that they are capable of standing alone—given direct 
effect. This is not to say that the executive is given a free hand to make treaties, but rather 
that the constitutions of states such as France, the Russian Federation, and the Netherlands 
provide that the legislature play a role in the treaty-making process prior to signature and/ 
or ratification. Finally, with regard to judicial avoidance techniques, the European countries 
tend to view the non-justiciability of foreign acts of state as an Anglo-American doctrine. 
They do, however, practice varying degrees of judicial restraint with regard to the acts of 
their own government.

(A)  Customary international law in the European tradition
As a general rule, the civil law jurisdictions adopt a monist stance with regard to customary 
international law, with incorporation frequently occurring at a constitutional level.

(i)  France
In France, this situation subsists despite the fact that the 1958 Constitution of the Fifth 
Republic makes no reference to custom. Rather, it contains in its preamble a renvoi to its 
predecessor, the 1946 Constitution of the Fourth Republic, which had stated that ‘the 
French Republic, true to its traditions, conforms to the rules of international public law’.283 

The only relevant substantive provision in the 1946 preamble states that: ‘[s]ubject to 
reciprocity, France shall consent to the limitations upon its sovereignty necessary to the 
organization and preservation of peace.’284 These are ambiguous guidelines for the 
incorporation of custom.285 But the Conseil Constitutionnel appears to have accepted the 
applicability of custom into the French system and attempts to ensure the compatibility of 
French legislation with it.286 For example, by referring in its decision of 9 April 1992287 on 
the Treaty of Maastricht288 to the ‘rules of public international law’, the Conseil d’État 
accepted ‘the rule pacta sunt servanda which implies that all treaties that are in force bind 
the parties and must be executed by them in good faith’.

(p. 82) Some scholars seek to draw comparisons between the approach of the Conseil 
Constitutionnel and the supposedly negative approach of the Conseil d’État.289 This is not 
entirely unfair: as noted by Decaux,290 whilst the latter may recognize the existence of 
custom it tends to bestow on it an infra-legislative character, at least insofar as it cannot 
prevail over later domestic laws.291

(ii)  Germany
The position is much more straightforward in Germany: the Basic Law provides in Article 25 
that ‘[t]he general rules of public international law form part of the Federal law. They take 
precedence over the laws and directly create rights and duties for the inhabitants of the 
Federal territory.’292 The first sentence of Article 25 establishes custom as part of German 
law; the second elevates it in the municipal hierarchy of norms, such that any internal 
legislation deemed inconsistent will be void. Custom is subject to the provisions of the Basic 
Law itself. But the Federal Constitutional Court has developed an unwritten principle on the 
commitment of the Basic Law to international law,293 requiring all municipal law—including 
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the Basic Law itself—to be interpreted consistently with international law to the extent 
possible.

In general, German judges may take judicial notice of the rules of customary international 
law and apply them as such. In case of doubt as to whether a customary rule exists or is 
capable of creating individual rights, Article 100(2) of the Basic Law requires the matter to 
be referred to the Federal Constitutional Court, which by tradition includes a public 
international law specialist.

(iii)  Italy
A similar position has been taken by Italy, with article 10(1) of the Constitution of 1948 
providing that ‘[t]he Italian legal system conforms to the generally recognized rules of 
international law.’ This provides a vehicle for the incorporation of custom into municipal 
law, though the ordinary method of integration via legislation remains especially for those 
norms of customary international law which are considered to be non-self-executing. Within 
the domestic hierarchy, therefore, custom assumes the status of a constitutional directive, 
and municipal laws will be invalid to the extent of any inconsistency.

(p. 83) This leaves open the question whether custom is to be considered superior to the 
Constitution itself, an issue addressed by the Constitutional Court in Russel v Societa 
Immobiliare Soblim,294 which concerned a possible conflict between diplomatic immunity 
and article 24(1) of the Constitution guaranteeing an individual right of suit. There it was 
held that custom—by way of the lex specialis rule—could only prevail over the terms of the 
Constitution where the norm in question was formed prior to the entry into force of the 
Constitution. More recently, however, the court appears to have adjusted this rigidly 
chronological rule, and has since stated that ‘fundamental principles of the constitutional 
order’ and ‘inalienable rights of the human being’ are the only limitations on the 
incorporation of custom.295 Thus, custom is considered a source of law that may override 
the Constitution as lex specialis to the extent that is does not conflict with a fundamental 
rule of the constitutional order concerning an inalienable human right.296 As stated by the 
Corte di Cassazione, ‘[f]undamental human rights are among the constitutional principles 
which cannot be derogated from by generally recognized rules of international law.’297 This 
was reaffirmed in controversial circumstances. Following the International Court’s finding 
that Italy had failed ‘to respect the immunity which the Federal Republic of Germany enjoys 
under international law by allowing civil claims to be brought against it’,298 domestic courts 
initially gave effect to the customary obligation299 and specific legislation was enacted to 
ensure the judiciary’s compliance with the ruling.300 However, the matter was eventually 
referred to the Constitutional Court,301 which held that the incorporation of this customary 
obligation was precluded ‘in case of actions for damages for war crimes and crimes against 
humanity’ due to the guarantee of inviolable rights and the right of access to a court for 
their alleged violation enshrined within the Constitution.302

Within the Italian system, article 10(1) represents an unusually powerful method of direct 
incorporation with respect to custom; it has been said to be a ‘permanent converter’ of such 
norms.303 It has been held to extend to peremptory norms as well (p. 84) as general 
principles of international law.304 Thus. all domestic legal institutions have jurisdiction to 
verify the content of customary international law and apply it to relevant municipal statutes. 
The courts are considered independent in this respect and intervention by legislature or 
executive is not permitted. Nor is the court required to seek proof from a party seeking to 
apply a customary rule any more than any other rule of Italian law.
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(iv)  Russian Federation
Perhaps the most unusual situation is that of the Russian Federation. On the surface, the 
Russian position owes much to the strongly monist attitude towards custom seen in 
Germany and Italy. Article 15(4) of the Constitution of the Russian Federation of 1993 
provides that the ‘universally recognized principles and norms of the international law and 
the international treaties of the Russian Federation shall be a component part of its legal 
system’.305 This is not an ordinary constitutional norm; it is part of the first chapter of the 
Constitution, which may only be amended via a complicated special procedure. Moreover, 
the rule has been replicated in all codes and federal laws adopted after the Constitution 
entered into effect.306 This contrasts with the system under the Soviet Union, where 
invocation of international law by the courts was rare.

Nonetheless, the reality differs from the theory of Article 15(4). Russian courts are ill- 
equipped to determine the content of custom and the Supreme Court offers the lower 
courts very little in the way of useful direction. In the 10 October 2003 ruling of the Plenum 
of the Supreme Court, as amended in 2013, it was held that:

The universally recognized principles of international law should be understood as 
the basic imperative norms of the international law, accepted and recognized by the 
international community of states as a whole, deviation from which is inadmissible. 
The recognized principles of international law include, inter alia, the principle of 
universal respect for human rights and the principle of fulfilment of international 
obligations in good faith. The universally recognized norms of international law 
should be understood as rules of conduct, accepted and recognized as legally 
binding by the international community of states as a whole.307

The failure to articulate the procedure by which custom is to be received into Russian 
municipal law underpins Tikhomirov’s observation that Russian courts tend not to apply 
customary international law, but prefer to have reference to the corpus of conventional law 
(p. 85) that Russia has accumulated.308 Nonetheless, custom is applied on occasion, for 
example in Re Khodorkovskiy,309 where the applicant brought proceedings to have a 
portion of the Rules of Internal Discipline in Penitentiary Institutions invalidated. The 
provision prevented a prisoner from obtaining access to a lawyer or other representative 
within the prisoner’s working hours, a position contrary to customary international law. The 
Cassation Chamber of the Supreme Court held that by virtue of Article 15(4) of the 
Constitution, this norm had been integrated into the municipal law of the Russian 
Federation, and upheld the decision of the Supreme Court invalidating the offending 
regulation.310

(v)  The Netherlands
In contrast to its position on treaties, the Constitution of the Netherlands is silent as to the 
municipal effect of custom. In principle, it does not prevail over domestic legislation, the 
Constitution, or the 1954 Charter for the Kingdom.311 But several statutes seek to 
incorporate custom into municipal law on a sui generis basis; where this occurs and the 
norm in question is self-executing, it will prevail over other domestic laws.312 In certain 
other instances, custom may be integrated without the need for implementing legislation, 
though custom will only take priority over delegated legislation. On those occasions where 
the Dutch courts make reference to custom, it is considered appropriate for them to take 
into account the views of the government, which represents the state in international affairs 
and is as such considered to be a law-making actor,313 unless the custom in question is so 
clear that no further input is required.
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(B)  Treaties and national law in the European tradition
A relatively common theme between European jurisdictions is the supremacy of treaties 
over domestic law. For this reason, European constitutions will generally prescribe careful 
controls over their signature and ratification.

(i)  France
The French Constitution provides in article 55 that:

Treaties or agreements duly ratified or approved shall, upon publication, prevail 
over Acts of Parliament, subject, with respect to each agreement or treaty, to its 
application by the other party.

(p. 86) This places treaties at a level superior to ordinary legislation but inferior to the 
Constitution.314 But the Conseil Constitutionnel does not consider treaties to form part of 
the corpus of constitutionality (i.e. constitutional norms in their own right), meaning that it 
is spared the ordeal of assessing the conformity of every new treaty or international 
agreement with those that came before it.315 Article 54 does provide some form of 
constitutional oversight by way of referral ‘from the President of the Republic … the Prime 
Minister … the President of one or the other Houses or from sixty Members of the National 
Assembly or sixty Senators’. Where the Conseil declares a proposed agreement 
incompatible, revision of the Constitution prior to ratification under article 52 or 53 is 
required or the treaty will need to be abandoned.316

Insofar as the actual incorporation of treaties is concerned, the Constitution distinguishes 
between ordinary treaties, which may be signed and ratified by the President under article 
52 and those treaties which require an additional act of Parliament in order for ratification 
to occur (art 53):

Peace Treaties, Trade agreements, treaties or agreements relating to international 
organization, those committing the finances of the State, those modifying provisions 
which are the preserve of statute law, those relating to the status of persons, and 
those involving the ceding, exchanging or acquiring of territory, may be ratified or 
approved only by an Act of Parliament.

They shall not take effect until such ratification or approval has been secured.

The category of treaties defined by article 53 is potentially broad, rendering France in 
respect of most significant agreements effectively dualist,317 though it claims to be a monist 
jurisdiction in the sense that no directly implementing statute is required to give a duly 
concluded and published treaty domestic effect. The article 53 division does not correspond 
to any taxonomy found elsewhere, and thus irrespective of whether ratification by 
Parliament is required prior to signature, France will incur an international obligation upon 
signature.

As stated in article 55 of the Constitution, subject to the conditions contained therein, a 
treaty will prima facie have supremacy over domestic law. Treaties will ordinarily be held to 
be self-executing, save where (1) the treaty in question contains only obligations directed to 
and as between states or (2) it cannot be applied without (p. 87) legislative elaboration. The 
obstacle course does not end there, however: the Conseil Constitutionnel has proved 
curiously reticent when called upon to assess the conformity of domestic laws with 
published treaties.318 This may be explained by the refusal of the Conseil to give 
constitutional status to international norms,319 thus allowing for the Cour de Cassation and 
Conseil d’État, which have no jurisdiction to exercise constitutional control, to assess the 
conformity of later laws with treaties. The jurisprudence of the Cour de Cassation is 
accordingly more forthright: in Cafés Jacques Vabre,320 it was held that the EEC Treaty was 
to be applied over the French Customs Code, even though the latter was later in time. The 
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Conseil d’État went further still in the Gardedieu judgment, noting that the responsibility of 
the state is:

susceptible to being engaged … because of obligations that belong to it to ensure 
the respect for international conventions by public authorities, to make amends for 
all prejudices that result from the intervention of a law that is adopted in disregard 
of the international obligations of France.321

When applying this principle, French courts must comply with the terms of the Constitution. 
A treaty that has not been published in the Journal Officiel cannot be invoked before a judge 
and will not have domestic effect, even if in force internationally.322 The court will also be 
required to assess the condition of ‘reciprocity’ in article 55, though the Conseil 
Constitutionnel has somewhat narrowed the scope of this caveat such that it does not have 
to apply to all treaties,323 either on the basis of the subjective intention of the legislature in 
ratifying it or the objective character of the rights contained within the treaty.324 Thus, 
when examining the ICC Statute,325 the Conseil stated that the obligations that follow from 
it ‘apply to each of the State parties independently from conditions for their execution by 
other parties; that thus the reservation of reciprocity mentioned in article 55 of the 
Constitution is not to be applied’.326 Where the issue is raised before the Conseil d’État, it 
would previously consult the Ministry of Foreign Affairs as to whether reciprocity exists.327 

It generally confined application of the doctrine to bilateral treaties, presumably due to the 
difficulty of monitoring international participation in multilateral treaties of an (p. 88) 
objective character.328 Following the decision of the European Court of Human Rights in 
which this practice was considered to be a violation of the right to fair trial,329 the Conseil 
d’État has taken upon itself to rule whether the condition of reciprocity is satisfied, albeit in 
the light of the Ministry of Foreign Affairs’ observations.330

(ii)  Germany
Again, the position in Germany is more direct. Article 59(2) of the Basic Law bestows on the 
legislature the capacity to regulate the treaty-making power of the executive as follows:

Treaties that regulate the political relations of the Federation or relate to subjects 
of federal legislation require the consent or participation, in the form of a federal 
statute, of the bodies competent in any specific case for such federal legislation.

Due to the broad wording of Article 59(2), most treaties concluded by Germany will require 
prior legislative ratification, published in the Bundesgesetzblatt.331 Following entry into 
force of the treaty, the German courts will apply it as part of national law.332 Thus, a treaty 
stands on a similar footing to an ordinary statute and may be repealed expressly or 
impliedly by later legislation, though there is a heavy presumption against this.333 The 
views of the executive will not be taken into account due to a fairly strict separation of 
powers and the total absence of any amicus curiae procedure by which it might make itself 
heard.334

In applying treaties, German courts recognize the distinction between self-executing and 
non-self-executing treaties, though there is a certain tendency to assume the latter. A treaty 
provision will be considered non-self-executing where (1) the treaty excludes direct 
application, (2) the treaty refers to the necessity of further implementation by states 
parties, either nationally (by decree) or internationally (by further interstate agreements), 
and (3) the treaty provision in question cannot be applied directly as it (a) does not 
designate the responsible administration, (b) does not define a necessary administrative 
procedure, or (c) does not designate the jurisdiction of a specific court.335 The Federal 
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Constitutional Court has a special role to play in exercising judicial review of lower courts 
beyond what would be appropriate in ordinary domestic cases:

[T]he Federal Constitutional Court is also competent to prevent and remove, if 
possible, violations of public international law that consist in the incorrect 
application or non-observance by German courts of international law obligations 
and may give (p. 89) rise to international law responsibility on the part of Germany 
… In this, the Federal Constitutional Court is indirectly in the service of enforcing 
international law and in this way reduces the risk of failing to comply with 
international law. For this reason, it may be necessary, deviating from the customary 
standard, to review the application and interpretation of international law treaties 
by the ordinary courts.336

Under this system, problems may arise where a treaty requiring implementation via 
domestic legislation refers matters to an international tribunal which then issues a decision 
inconsistent with a pronouncement of the Federal Constitutional Court. This occurred in 
2004, where the European Court of Human Rights ruled the developed approach of the 
Federal Constitutional Court with respect to the right to privacy inconsistent with ECHR 
Article 8.337 As a result, the court made a pronouncement as to the rank and role of the 
ECHR within the German legal order:338 it held that while a constitutional complaint could 
only be based on an alleged violation of fundamental rights guaranteed in the Grundgesetz, 
and not on the ECHR as such, the ECHR nonetheless formed part of the legal order. Thus, 
the German courts were required to take heed of the ECHR as interpreted by the European 
Court of Human Rights, with failure to do so being grounds for a constitutional 
complaint.339

(iii)  Italy
The Italian Constitution makes no express provision for the incorporation of international 
treaties into municipal law; accordingly, a treaty will produce no direct effect unless it has 
been integrated via legislation.340 Two methods for this are usually identified:341 the 
‘special’ method, which incorporates the treaty into law via a short statute with the treaty 
annexed; and the ‘ordinary’ method, which reformulates and interprets the treaty before 
amending national legislation in order to achieve implementation. The two are on occasion 
combined. The ordinary procedure is utilized wherever the treaty is incapable of standing 
on its own two feet as a national law, and therefore requires legislative elaboration, with the 
special method used where international norms ‘have an inherent aptitude—to be 
ascertained on a case-by-case basis—to be directly applied in the domestic order’.342

Legislative ratification via the special method will usually contain two operative provisions: 
an article authorizing ratification, and an article ordering ‘full implementation’ (p. 90) of the 
treaty. The latter is not a constitutional requirement. The use of the special method will also 
indicate that the legislature and executive consider the treaty in question to be self- 
executing. In applying a treaty ratified through the use of the special method, the courts 
need not defer to the other organs of state, though they are bound to take into account 
treaty reservations that the executive or legislature may formulate.343

The Italian Constitution was amended by a Constitutional Law of 18 October 2003 which 
introduced, inter alia, a new article 117(1). This states that ‘[t]he legislative power shall be 
exercised by the State and the Regions in compliance with the Constitution and with the 
constraints deriving from European Union legislation and international obligations.’ This 
provision has been interpreted by the Constitutional Court as meaning that provisions of 
those treaties that are in conformity with the Constitution as regards their content and the 
procedure for their adoption have indirectly a constitutional status which makes them 
prevail over ‘ordinary’ laws. This result is obtained by a case-by-case mechanism: a judge 
who considers that a domestic law provision is incompatible with a treaty, or with a 
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customary international rule, may submit to the Constitutional Court the question of non- 
conformity of that law with article 117(1). The Constitutional Court has in various cases 
held legislation to be contrary to article 117(1), and abrogated them because of their non- 
conformity with the ECHR.344 Article 117 has not yet been applied to other treaties or to 
customary rules.

(iv)  Russian Federation
As with customary international law, treaties concluded by the Russian Federation are 
formally integrated into its municipal legal system by virtue of Article 15(4) of its 
Constitution.345 Article 15(4) goes on to state that ‘[i]f other rules have been established by 
an international treaty of the Russian Federation than provided for by law, the rules of the 
international treaty shall apply.’ This gives an international treaty priority over domestic 
law, at least as a matter of principle;346 it does not, however, state whether a treaty has to 
fulfil certain conditions to gain such priority.347

The Constitution is unclear as to the rank of treaties.348 According to Article 125(2)(d), the 
Constitutional Court may be requested ‘to consider cases on the correspondence to the (p. 
91) Constitution of … international treaties and agreements … which have not come into 
force’. In one case concerning such a request, the court clarified that ‘the rules of an 
international treaty, if they contradict [the Constitution’s] provisions, cannot find 
application’.349 This also applies to decisions of the European Court of Human Rights. 
Although the Supreme Court stated that under the legislation ratifying the ECHR350 ‘the 
legal positions of the European Court of Human Rights … contained in the final judgments 
of the Court delivered in respect of the Russian Federation are obligatory for the courts’,351 

the Constitutional Court found that this obligation extended only to decisions compatible 
with the Constitution.352 Subsequent legislation created procedures enabling the 
Constitutional Court to decide on the impossibility of execution of treaty bodies’ 
decisions.353

As clarified by the Supreme Court, in order for a treaty to enter the Russian legal system, it 
must be signed and ratified.354 Under a federal law of 1995, a treaty which is self-executing 
and officially published has direct legal effect within the Russian legal system.355 As Butler 
observes, however, substantial numbers of USSR treaties were in all likelihood never 
gazetted and are thus not subject to application by the Russian courts.356 The Supreme 
Court gave some guidance in determining the self-executing character of a treaty, giving 
particular weight to ‘indications, contained in the treaty, regarding obligations of Member 
States to amend national laws of these states’.357 Where a treaty is not self-executing, 
municipal effect may be provided via legislative enactment and embellishment.

In interpreting and applying international conventions, Russian courts have proved 
punctilious in enforcing these requirements,358 applying them also to provisionally 
applicable treaties although the federal law of 1995 does not explicitly require publication 
for domestic legal effect in this context.359 Insofar as interpretation is concerned, the courts 
may have recourse to the views of the Ministry of Foreign Affairs, but will ordinarily apply 
VCLT Articles 31 and 32. Their scope of review does not, however, extend to assessing the 
content or legitimacy of reservations made by the government.360 Failure to apply relevant 
treaty provisions, or error in their application, may be corrected on appeal.361

(p. 92) Article 15(4) was discussed at some length by the Russian Constitutional Court in 
Anchukov & Gladkov v Russia.362 The case concerned the contentious issue of prisoners’ 
voting rights. The European Court of Human Rights had held that what it construed as a 
complete ban on prisoners voting contravened Article 3 of Protocol 1 to the European 
Convention. The Constitutional Court held that the decision did not need to be implemented 
in terms, since it contradicted Article 32(3) of the Russian Constitution. It nonetheless left it 
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open for the legislature and the courts to adapt Russian legislation and judicial practice so 
as to allow at least a measure of compliance with the European Court’s judgment.363

(v)  The Netherlands
With respect to treaties, the system of incorporation described by the Netherlands sits the 
furthest towards the monist end of the spectrum. All treaties binding on the Netherlands as 
a matter of international law are automatically incorporated into the Dutch municipal legal 
system, without any need for implementing legislation. The rule is not constitutional per 
se,364 but may be traced back to a 1919 decision of the Supreme Court.365 The historical 
rationale for the principle is only partly satisfied by the democratic fact that treaties 
entered into by the Netherlands must be approved by Parliament. Rather, as Nollkaemper 
notes,366 it is more a reflection of the Netherlands’ generally accepting attitude towards 
international law, as reflected in the constitutional imperative that the Netherlands actively 
promote the development of the international legal order.367

Due to the unusual efficiency of the Dutch system, careful control is exercised over the 
treaty-making process by the bicameral legislature of the Netherlands, the States- 
General.368 Although the government is directly responsible for the negotiation of treaties, 
the legislature must be kept informed throughout the process of negotiation and updated 
regularly.369 It may also add interpretive declarations or reservations to the bill approving 
the treaty, which are then incorporated by the (p. 93) government when the treaty is 
formally concluded.370 Once the text is finalized and approved by the Council of Ministers, 
it will be referred to the legislature prior to final signature or ratification and accompanied 
by an explanatory memorandum, consisting primarily of an article-by-article commentary. 
Article 91(1) of the Constitution provides that ‘[t]he Kingdom shall not be bound by treaties, 
nor shall treaties be denounced without the prior approval of Parliament.’ It goes on to 
state, however, that ‘cases in which approval is not required shall be specified by Act of 
Parliament’, leading the Law on Treaties to create several significant loopholes by way of a 
list of exceptions contained in Article 7.371 Furthermore, both the Constitution and the Law 
on Treaties provide for the facility of merely tacit approval.

Treaties will ordinarily be approved by a simple majority within the States-General. Where, 
however, a proposed treaty conflicts with a provision of the Constitution, Article 91(3) 
provides that a two-thirds majority in both the upper and lower houses will be required for 
approval to be granted. Once approved, the provisions of self-executing treaties will on a sui 
generis basis override the Constitution, making the Netherlands one of the few jurisdictions 
in the world that places international law obligations above its constitutional instrument 
within the domestic legal order. This much is provided in Article 94 of the Constitution, 
which provides that ‘[s]tatutory regulations in force within the Kingdom shall not be 
applicable if such application is in conflict with provisions of treaties or of resolutions of 
international organizations that are binding on all persons.’ The inclusion of the caveat 
‘binding on all persons’ is an important one, and has been interpreted as excluding those 
treaty provisions that require further parliamentary action in order to take effect (i.e. non- 
self-executing provisions).372 The question of direct effect is resolved by the courts first by 
reference to the intention of the states parties to the treaty, with the court then resorting to 
a textual analysis where intention cannot be determined.373 Even if a treaty provision 
explicitly requires the adoption of measures at the domestic level to achieve a certain 
‘standard of protection’, the provision is still deemed to be self-executing if the standard ‘is 
sufficiently precise’ to be applied ‘unconditionally as an objective right within the judicial 
legal system’.374 Even without direct effect, treaties may still play a role in the 
interpretation of legislation: ‘Dutch courts should, as far as is possible, interpret and apply 
Dutch law in such a way that the State meets its treaty obligations.’375
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(p. 94) (C)  Non-justiciability in the European tradition
As with customary and conventional international law, the question of judicial abstention or 
intervention in state affairs is the result of choices internal to each legal system.376

(i)  France
In France, this is represented by the doctrine of acte de gouvernement, which will exclude 
judicial review of an executive decision where it either (1) ‘project[s] onto the international 
plane the manifestation of the wishes of the French authorities and consequently only [has] 
meaning in the context of the relations between the French State and an international 
organization or another State’; or (2) ‘exclusively [involves] an assessment of the 
appropriateness of action from the standpoint of foreign policy’.377 The Conseil d’État has 
confirmed that the question is one of the competence of French tribunals and not the 
admissibility of the claim.378 The doctrine has been applied, inter alia,379 to the exercise of 
government powers to protect French nationals abroad,380 the decision whether or not to 
publish an international agreement,381 an alleged omission in the conduct of relations with 
a foreign government,382 the vote of a minister in the European Council,383 the 
establishment of an international maritime exclusion zone,384 a refusal to enter into 
international negotiations with a foreign state or institute proceedings before the 
International Court,385 the suspension of an international agreement,386 the suspension of 
scientific cooperation with Iraq following the invasion of Kuwait,387 the Prime Minister’s 
implied refusal to submit a bill to Parliament to transpose a framework decision of the 
EU,388 the government’s opposition to holding the Syrian presidential elections on French 
territory,389 and the nomination of a particular individual for a judgeship at the 
International Criminal Court.390 It was applied to the decisions to deploy French troops 
against Yugoslavia during the Kosovo War391 and to allow US/UK aircraft to access French 
airspace during the Second Gulf War.392

The French judiciary will only consider an acte de gouvernement where it has a definable 
international flavour; where the act is based primarily on considerations (p. 95) relating to 
public policy or the national public services, whether carried out at home or abroad, it will 
be justiciable.393 The withdrawal of a French cooperation assistant serving abroad was 
considered not so much a sovereign act as an act of management carried out by the 
national public services responsible for cooperation.394 The same may be said of the 
allegedly inadequate protection of foreign diplomats by French police395 and the 
destruction by the French Navy of a ship abandoned on the high seas.396

The doctrine of acte de gouvernement has been the subject of erosion, however, under what 
Advocate-General Darmon referred to as the theory of ‘detachable acts’. On this approach, 
an act that might prima facie appear non-justiciable may nevertheless be subject to the 
courts’ jurisdiction ‘if the French authorities have some independent choice with regard to 
the procedure by which they perform their international obligations and can themselves 
take the initiative as regards the means by which they comply with those obligations’.397 

Decisions as to extradition have proved particularly susceptible to such separation, as seen 
in UK and Governor of Hong Kong. There, the British government applied to the Conseil 
d’État for the review of a decision by the French government not to extradite a Malaysian 
businessman accused of serious fraud and financial mismanagement in Hong Kong. 
Commissaire du Gouvernement Vigouroux argued that judicial review of extradition matters 
would not impede the government’s freedom of action in foreign policy. Accordingly, a 
decision rejecting extradition was severable from the wider field of bilateral diplomatic 
relations and judicial review was permitted.398
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(ii)  Germany
The German constitutional model is characterized by a strong system of judicial review that 
virtually eliminates non-justiciability. Judicial review of executive acts is not an implied right 
but a deliberate choice in a system that establishes a court for the purpose of assessing the 
conformity of executive acts and legislation with the Basic Law. Article 19(4) of the Basic 
Law provides: ‘Should any person’s right be violated by public authority, recourse to the 
court shall be open to him.’ Article 93(1)(1) further permits suits to be launched between 
different organs of the federal government on questions of competence.399 The Federal 
Constitutional Court was created to sit outside the ‘ordinary’ court system and hear those 
matters associated with the enforcement of the Basic Law.400

(p. 96) Although prima facie applying only to those basic rights contained within the Basic 
Law itself (which, it must be remembered, are to be interpreted in accordance with 
international law, itself superior to domestic statute),401 this limitation has been eroded 
through the breadth of the rights in question,402 and subsequent judicial expansion through 
interpretation. An affected citizen may invoke the interests of third parties403 and questions 
of federalism and the separation of powers in bringing a suit.404 Even more remarkably, 
Article 93(1)(2) permits a quarter of the members of the Bundestag to file an action directly 
in the Federal Constitutional Court challenging the constitutionality of a piece of legislation; 
thus, when a divisive piece of legislation is passed by a narrow majority, it can reasonably 
be expected to get a second airing before the court.405

Within the German constitutional system, there is no tradition of automatic judicial 
deference to the executive in regard to foreign policy.406 This potentially extends to 
questions surrounding the deployment of Germany’s armed forces.407 When the German 
government sought to join NATO forces charged with enforcing resolutions of the Security 
Council in Yugoslavia, this was challenged in International Military Operations.408 The 
Federal Constitutional Court held that such action was permissible so long as it remained 
within the framework of a ‘system of mutual collective security’.409 The power of review 
further extends to the treaty-making power of the German state, with the court intervening 
to assess and provide texture to both the Basic Treaty410 between the German Democratic 
Republic (GDR)411 and the Federal Republic of Germany (FRG) and the Maastricht 
Treaty.412

Confusingly, however, some hints of an aversion to ‘political questions’ may on occasion be 
detected. In Cruise Missiles (Danger to Life),413 a number of FRG citizens launched a 
constitutional challenge against the deployment in the FRG of American (p. 97) medium- 
range missiles with nuclear warheads in accordance with a NATO resolution. The applicants 
alleged that the missiles violated the right to life and physical integrity under Article 2(2) of 
the Basic Law, and further argued that the deployment infringed Article 25 since it violated 
a general rule of international law prohibiting such weapons. The court refused to hear the 
application for three reasons: (1) there was no data available by which the court could 
ascertain the alleged risk to life and health and, in any case, the materialization of such a 
risk was wholly dependent on the future political and military decisions of the USSR; (2) 
any infringement of the Basic Law on which such a claim could be based could only be 
actionable against the German state, with the direct threat here arising from the nuclear 
potential of the USSR; and (3) it was the responsibility of the government to decide upon 
the foreign and defence policy of the FRG, not the court.414

According to Currie, in refusing to hear such matters the court is doing nothing more than 
concluding that the Basic Law commits a certain issue to the discretion or determination of 
another branch of government.415 A similar solution was hinted at in Chemical Weapons, 
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linking the availability of judicial review to the particular character of national defence. The 
court held that:

in order to comply with the requirements for the admissibility of constitutional 
complaints based on an alleged violation of the duty of protection enshrined as a 
basic right in Article 2(2) … the complainant must be able to prove conclusively that 
the public authorities either totally failed to take precautionary measures or that 
the regulations enacted and the measures actually taken were totally inappropriate 
or wholly insufficient to achieve the aim of providing protection …416

In such cases, the court has not excluded judicial review entirely but imposed an 
evidentiary hurdle commensurate with the gravity of the issues under consideration. 
Formally, it remains the case that Germany has not yet developed a doctrine of non- 
justiciability. In a case regarding Germany’s participation in the identification of potential 
targets for NATO airstrikes, the Constitutional Court held that ‘[t]he preparation of military 
target lists and the non-invocation of a veto right against the inclusion of an object on those 
lists as a legitimate target are not political decisions, which would be beyond judicial 
control.’417 The court also noted that, due to the constitutional significance of state liability 
and the claimants’ lack of access to information, a shift in the burden of proof—requiring 
the state to explain its conduct—may be permissible for effective judicial review. 
Nevertheless, the provisional nature of the list and the discretion afforded in the conduct of 
military operations led the court to conclude that Germany’s conduct was consistent with 
applicable international humanitarian law rules.418

(p. 98) (iii)  Italy
As with the French system, Italian doctrine provides that acts of government (teoria 
dell’atto do governo) are non-justiciable, basing its position on the notion that the exercise 
of government discretion is necessary in order to preserve certain constitutional or political 
imperatives.419 Here, the point of reference is the Constitution, which reserves certain 
matters for the executive and legislature, most notably the capacity of Parliament to declare 
a state of war and vest the government with the necessary powers of prosecution.420 Such 
acts, by reason of their inherently discretionary character but also due to separation of 
powers considerations, are non-justiciable.

The leading decision is Marković, where the Corte di Cassazione ruled on the liability of the 
Italian government in claims brought by Serbian civilians whose relatives were killed during 
an aerial bombardment of Belgrade by NATO forces in 1999. Liability was premised on two 
alternative bases: that Italy was jointly liable for the airstrike as a NATO member; or the 
bombardment was carried out from bases located on Italian soil. In a concise judgment, the 
court held that the acts in question were non-justiciable:

The selection of a method for conducting hostilities is amongst those acts which are 
performed by the Government. All such acts are expressions of a political function 
which, under the Constitution, is envisaged as emanating from a constitutional 
organ. The nature of this function is that it is impossible to protect individual 
interest from its effects on the basis that those acts falling within its scope are 
incapable of precise definition … With regard to acts of this type, no court has the 
power to review the manner in which the function is exercised.421

Thus, the Italian approach sits within the same tradition as that of France, the UK, and the 
US.422
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(iv)  Russian Federation
The Russian system for judicial review is similar to its German counterpart. Article 46(2) of 
the Constitution provides that ‘[d]ecisions and actions (or inaction) of state bodies, bodies 
of local self-government, public associations and officials may be appealed in a court of law.’ 
Courts tend to see any attempt to transgress this right as (p. 99) unconstitutional.423 

Moreover, administrative complaints are generally not subject to the defence of sovereign 
immunity.424 A wider jurisdiction is posited by Article 125 with respect to the Constitutional 
Court;425 though its capacity to hear certain disputes is dependent on referral of the matter 
by a relevant government body,426 it retains the general jurisdiction to hear complaints 
regarding the violation of the constitutional rights and freedoms of citizens on petition.427

The landscape of judicial review and non-justiciability in Russia is complicated by the fact 
that the current Constitutional Court is Russia’s second since the break-up of the Soviet 
Union. The first was established in 1991, with its jurisdiction based in part on the 1978 
Constitution of the Soviet Union combined with the 1991 Law on the Constitutional Court of 
the Russian Soviet Federative Socialist Republic, which did not exclude the court from 
involvement in political affairs.428 The result was a highly destructive confrontation 
between the court and President Yeltsin in the context of the 1993 Russian constitutional 
crisis. This ended with the introduction of the current 1993 Constitution and the 1994 Law 
on the Constitutional Court, Article 3 of which states that the court ‘shall rule exclusively on 
questions of law’. The court lost the right to examine cases ex proprio motu as well as its 
competence over non-normative acts of the president and other executive officials and 
agencies.429

Despite the imperative contained in Article 3 of the 1994 Law on the Constitutional Court, 
the court has not refrained from addressing issues which would ordinarily be thought 
political in character.430 For example in the Chechnya case,431 the court was asked by a 
minority in the Russian Parliament pursuant to Article 125(2) of the Constitution to assess 
the constitutionality of a decision by President Yeltsin to order troops to Chechnya. 
Although it refused to consider ‘the political expediency of the [government’s] decisions or 
the validity of the actions carried out on that basis’, the court nonetheless considered itself 
competent to rule on the legality of the initial orders, which were upheld.432

It is to be remembered that Article 3 of the 1994 Law on the Constitutional Court is a 
jurisdictional limitation applicable to that court alone; there is no evidence of a similar 
doctrine developing at other levels of the Russian judicial hierarchy, though its theory and 
practice remain relatively inchoate.

(p. 100) (v)  The Netherlands
Judicial review in the Netherlands bears a passing similarity to the German position, but is 
at the same time quite different owing first to the unusual position that treaty law holds 
within the jurisdiction and, secondly, to the strictures of the Dutch Constitution. Article 120 
of the Constitution provides that the ‘constitutionality of Acts of Parliament and treaties 
shall not be reviewed by the courts’.433 This automatically places a jurisdictional limitation 
—unique amongst liberal democracies—on judicial review that may only be resolved by the 
fact that Dutch law does not consider treaties to be ‘constitutional’ in nature, opening the 
possibility of assessing municipal statutes according to the yardstick of international 
conventions signed and ratified by the Netherlands.434

Dutch law does not know of a political question doctrine, in the sense that those issues 
intrinsically connected with the legislature are automatically removed from the competence 
of the courts.435 Rather, it has in recent times begun to demonstrate—on a discretionary 
basis—an extreme deference towards the exclusive competence of the legislature with 
respect to political matters. This first arose in Association of Lawyers for Peace which again 
considered a pre-emptive application by a community group seeking a declaration that the 
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deployment of nuclear weapons by the Netherlands would be illegal. Dismissing the 
application, the court held that:

[T]he applications instituted in the present action relate to questions concerning the 
policy of the State in the area of foreign policy and defence, which … will depend to 
a large extent on political considerations … This means that the civil courts should 
observe a large degree of restraint in assessing applications such as the one 
instituted in the present case, which are designed to designate in advance as 
unlawful … acts to implement political decisions in the area of foreign policy and 
defence … It is not, after all, the function of the civil courts to make political 
decisions of this nature.436

This doctrine of judicial restraint in matters of foreign policy and defence has been applied 
repeatedly since,437 most notably in dismissing an application to have President Bush 
arrested for war crimes on an official visit to the Netherlands,438 and in yet another pre- 
emptive application to prevent the deployment of Dutch forces in any attempt to support 
retributive measures by the US in the wake of the 9/11 terrorist attacks without the 
authorization of force by the Security Council.439

(p. 101) In two cases regarding the legality of Dutchbat’s conduct—a Dutch contingent, part 
of an international peacekeeping force in Srebrenica—the Supreme Court rejected the 
government’s submission that judicial restraint should be exercised. The lack of a legal 
basis requiring the courts to refrain from ruling on the issue was noted. While recognizing 
the potential adverse effects on peace operations, the Supreme Court held that:

The exercise of judicial restraint … would mean that there would be virtually no 
scope for the courts to assess the consequences of the conduct of a troop contingent 
in the context of a peace mission, in this case the conduct of which Dutchbat and 
hence the State are accused. Such far-reaching restraint is unacceptable.440

In Urgenda Foundation v The Netherlands, limited deference to governmental authorities 
was further demonstrated. There, the national policy on the reduction of greenhouse gas 
emissions was challenged on the basis that it inadequately protected human health and the 
environment, in violation of domestic and international law. In the first instance it was held 
that although the relevant treaty provisions had no direct effect, they limited the 
government’s discretion and informed the standard of care it must exercise. It was further 
accepted that the claim concerned legal protection and was thus justiciable; ‘the possibility 
—and in this case even certainty—that the issue is also and mainly the subject of political 
decision-making is no reason for curbing the judge in his task and authority to settle 
disputes.’ The court disregarded the potential interference its decision could have on the 
Dutch negotiating position. Ultimately, a breach of the state’s duty of care was found and 
the Netherlands was ordered to further limit the volume of greenhouse gas emissions.441 

On 9 October 2018 the Hague Court of Appeal upheld the decision of the Hague District 
Court.442

5.  Conclusion
On the whole question of the relation between national and international law, theoretical 
constructions have done much to obscure realities. If one had to choose between the 
theories considered earlier in this chapter, then the view of Fitzmaurice might be preferred 
as coming closer to the truth. Each system is supreme in its own field; neither has 
hegemony over the other. And yet any generalities offered can only provide a background to 
the complex relations between the national and (p. 102) international systems. Three 
factors operate. The first is organizational: to what extent are the organs of states ready to 
apply rules of international law internally and externally?443 This seems to suggest a 
pluralist vision in which it falls to each system to regulate its own relationship with other 
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legal systems. The second factor is the difficulty of proving the existence of particular rules 
of international law. In the case of difficulty, national courts usually rely on advice from the 
executive or existing precedents, and the result may not accord with an objective 
appreciation of the law. Thirdly, courts, national and international, will often be concerned 
with the question of which is the appropriate system to apply to particular issues arising. 
The question of appropriateness emphasizes the distinction between organization, that is, 
the character of the jurisdiction as ‘national’ or ‘international’, and the character of the 
rules of both systems as flexible instruments for dealing with disputes and regulating non- 
contentious matters. An international court may find it necessary to apply rules of national 
law, while bodies, such as the United States Foreign Claims Settlement Commission, which 
are national in terms of organization and competence may find it appropriate, and be 
authorized, to apply rules of international law on a large scale. When a national court 
applies a rule of international law because it is appropriate, it is pointless to ask if the rule 
applied has been ‘transformed’, except insofar as ‘transformation’ describes a process 
required by a particular national system before certain organs are permitted, or are willing, 
to apply rules of international law.
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edn, 2015) 33.
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 373  See e.g. NJ (1995) No 619, reported in Barnhoorn (1997) 27 NYIL 336. On the process: 
Nollkaemper in Sloss (2009) 326, 341–5.

 374  NJ (2015) No 12. Also: NJ (2011) No 354.

 375  The principle applies irrespective of whether the law so interpreted entered into force 
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 401  Folz in Shelton (2011) 240, 245.
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has interpreted this as including any and all things that a person might wish to do: 6 
BVerfGE 32, 41 (1957). Further: Currie (1999) 165–6.
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 404  E.g. Jurisdiction over Berlin, 20 BVerfGE 257, 268–71 (1966), 75 ILR 113, 114–16 
(excessive delegation); 26 BVerfGE 246, 253–8 (1969) (lack of federal authority).

 405  E.g. Abortion Law, 39 BVerfGE 1 (1975), 74 ILR 523 (challenging a statute relaxing the 
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 406  Folz in Shelton (2011) 240, 244.

 407  Quint (2006) 65 Md LR 152, 161–2.

 408  On the basis that German forces could only be deployed for the purposes of ‘defence’: 
Basic Law, Art 87a(2).

 409  90 BVerfGE 286 (1994), 106 ILR 319, 327–30. Further: Quint, The Imperfect Union 
(1997) 290–6. Also: 2 BvE 4/08 (2010).

 410  Treaty concerning the basis of relations between the Federal Republic of Germany and 
the German Democratic Republic, 21 December 1972, Bundesgesetzblatt II (1973) 423.

 411  Relations Treaty between the FRG and GDR, 36 BVerfGE 1 (1973), 78 ILR 149. The 
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 412  Maastricht Treaty 1992, 89 BVerfGE 155 (1993), 98 ILR 196. The Court affirmed that 
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 413  66 BVerfGE 39 (1983), 106 ILR 353.

 414  Ibid, 361–2.

 415  Currie (1999) 170–1.

 416  Chemical Weapons Deployment (Danger to Life) (1987) 106 ILR 389, 395.

 417  Varvarin Bridge, 2 BvR 2660/06 (2013).

 418  Further: Gärditz (2014) 108 AJIL 86; Henn (2014) 12 JICJ 615; Stöckle (2014) 57 GYIL 
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 421  President of the Council v Marcović, Corte di Cassazione, 5 June 2002, Judgment No 
8157, 128 ILR 652, 655–6. Frulli argues that while the initial declaration of war may not be 
justiciable, those individual acts performed in the prosecution of armed conflict ought to be, 
with any other alternative depriving a plaintiff of his or her rights under arts 2 and 24 of the 
Constitution. Moreover, this argument is consistent with representations previously made 
by the Italian government before the ECtHR: Frulli (2003) 1 JICJ 406, 412–14. This 
distinction was later applied and individual acts were found to be justiciable: Ferrini v 
Federal Republic of Germany, Corte di Cassazione (2004) 128 ILR 658, 665–6.

 422  There is here a certain tension with art 2 of the Constitution, which provides that ‘[t]he 
Republic recognizes and guarantees the inviolable rights of man, as an individual, and in 
the social groups where he expresses his personality, and demands the fulfilment of the 
intransgressible duties of political, economic, and social solidarity’. This is paired with art 
24, which itself provides the right to an effective judicial remedy for the violation of 
fundamental rights and interests. Further: Frulli (2003) 1 JICJ 406, 412.

 423  Burnham, Maggs, & Schwartz (6th edn, 2015) 852–3.

 424  Ibid, 856.

 425  Butler (3rd edn, 2009) 172–7.

 426  Constitution of the Russian Federation, Art 125(2).

 427  Ibid, Art 125(4).

 428  Burnham, Maggs, & Schwartz (6th edn, 2015) 76.

 429  Ibid, 77. Further: Trochev (2008) ch 3.

 430  Cf Members of the State Duma, Constitutional Court, 9 July 2012, No 17-П, ILDC 1940 
(RU 2012).

 431  Ruling No 10-P, VKS 1995 No 11, 3 (31 July 1995).

 432  Additionally, the court managed to avoid giving substantive consideration to the human 
rights issues raised by the case, by referring them to unspecified further proceedings 
before the criminal courts: Pomeranz (1997) 9 RCEEL 9, 26–8.

 433  Generally: van der Schyff (2010) 11 GLJ 275.

 434  Van der Schyff (2010) 11 GLJ 275, 279–81.

 435  E.g. Foundation for the Prohibition of Cruise Missiles, NJ (1991) No 248, 106 ILR 400, 
concerning an attempt by a community organization to pre-empt the Dutch government 
from permitting US cruise missiles to be based on Dutch soil. In Germany, the question was 
considered effectively non-justiciable: Cruise Missiles (Danger to Life), 66 BVerfGE 39 
(1983), 106 ILR 353. The Dutch court did not even refer to the doctrine when dismissing 
the application.

 436  Association of Lawyers for Peace v Netherlands, NJ (2002) No 217, 3.3.

 437  Generally: Fleurin (2010) 57 NILR 262.

 438  Here, the interlocutory judge paid particular attention to the effects that such an order, 
if granted, would have on US–Dutch relations and Dutch foreign policy as a whole: Hague 
City Party v The Netherlands, The Hague District Court, 4 May 2005, Case No KG 05/432, 
ILDC 849 (NL 2005), 3.4–3.5, 3.8.

 439  NJ (2004) No 329, 3.4. Also: NJ (2003) No 35 (concerning Kosovo).
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 440  Netherlands v Mustafić-Mujić, 6 September 2013, App No 12/03329, 3.18.3, reported 
in Ryngaert (2013) 60 NILR 447; Netherlands v Nuhanović, 6 September 2013, App No 
12/03324, ILDC 2061 (NL 2013).

 441  Urgenda Foundation v The Netherlands, The Hague District Court, 24 June 2015, Case 
No C/09/456689, ILDC 2456 (NL 2015); upheld on appeal, 9 October 2018 (Hague CA). 
Further: de Graff & Hans (2015) 27 JEL 517; Lambrecht & Ituarte-Lima (2016) 18 Env LR 
57; Cox (2016) 34 JENRL 143; Roy & Woerdman (2016) 34 JENRL 165.

 442  The Netherlands v Urgenda Foundation, The Hague Court of Appeal, 9 October 2018, 
Case No 200.178.245/01 (NL 2018).

 443  Monists underestimate this aspect of the matter or gloss it over with conceptualism. 
The fact is that national law is more viable in terms of organization whereas international 
law is less of a system in this sense. From this perspective, there is some substance in the 
view that international law derives from the activities of the constitutional organs of states. 
International law has often been dependent on state machinery for its enforcement. 
Although there has been a strengthening of international institutions, especially of dispute 
settlement (see chapter 32), international law remains largely dependent on state 
machinery for enforcement. Further, many aspects of international law are to be 
implemented primarily at a domestic level and international institutions play a secondary 
role. This view, characterized as monism-in-reverse, was supported by e.g. Decencière- 
Ferrandière (1933) 40 RGDIP 45. Critics have tended to caricature this position, but it 
accords with widely held views that international law is international and not dependent on 
a supranational coercive order.
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(p. 105) 4  Subjects of international law
1.  Introduction
A subject of international law1 is an entity possessing international rights and obligations 
and having the capacity (1) to maintain its rights by bringing international claims;2 and (2) 
to be responsible for its breaches of obligation by being subjected to such claims.3 This 
definition, though conventional, is unfortunately circular since, while the indicia referred to 
depend in theory on the existence of a legal person, the main way of determining whether 
the relevant capacity exists in case of doubt is to inquire whether it is in fact exercised. All 
that can be said is that an entity of a type recognized by customary law as capable of 
possessing rights and duties and of bringing and being subjected to international claims is a 
legal person. If the latter condition is not satisfied, the entity concerned may have legal 
personality of a very restricted type, dependent on the agreement or acquiescence of 
recognized legal persons and opposable on the international plane only to those agreeing or 
acquiescent. The principal formal contexts in which the question of personality has arisen 
have been: capacity to make claims in respect of breaches of international law, capacity to 
make treaties (i.e. agreements valid on the international plane), and the enjoyment of 
privileges and immunities from national jurisdiction. States pre-eminently have these 
capacities and immunities; indeed, the incidents of statehood as developed under customary 
law have provided the indicia for, and instruments of personality in relation to, other 
entities.

Apart from states, organizations may have these capacities and immunities if certain 
conditions are satisfied. The capacity to claim under international law, at least for 
organizations of a certain type, was established in Reparation for Injuries.4 Waldock’s (p. 
106) first report on the law of treaties noted the capacity of international organizations to 
become parties to international agreements, and this reflected the existing practice.5 Since 
Reparation for Injuries, international organizations have joined states as a recognized 
category of legal persons, and this has facilitated acceptance of quite limited or marginal 
entities (for international organizations, see chapter 7).

Thus, it is states and organizations which represent the normal types of legal person on the 
international plane. However, the realities of international relations are not reducible to a 
simple formula. The ‘normal types’ have congeners which create problems, and various 
entities which are of neither type can have a certain personality—for example, the 
International Committee of the Red Cross (ICRC).6 Moreover, abstraction of types of 
acceptable persons at law falls short of the reality, since recognition and acquiescence may 
sustain an entity which is in some respects anomalous and yet has a web of legal relations 
on the international plane.

In spite of the complexities, it is as well to remember the primacy of states as subjects of 
the law. As Friedmann observes:

The basic reason for this position is … that ‘the world is today organized on the 
basis of the co-existence of States, and that fundamental changes will take place 
only through State action, whether affirmative or negative’. The States are the 
repositories of legitimated authority over peoples and territories. It is only in terms 
of State powers, prerogatives, jurisdictional limits and law-making capabilities that 
territorial limits and jurisdiction, responsibility for official actions, and a host of 
other questions of co-existence between nations can be determined … This basic 
primacy of the State as a subject of international relations and law would be 

1
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substantially affected, and eventually superseded, only if national entities, as 
political and legal systems, were absorbed in a world state.7

2.  Established Legal Persons
(A)  States
This category is by far the most important, but it has its own problems, analysed in chapter 
5. For instance, the existence of ‘dependent’ states with certain qualified legal capacities 
has historically complicated the picture, but, provided the basic conditions (p. 107) for 
statehood existed, the ‘dependent’ state retained its personality. In some federations 
(notably those created by a union of states at the international level), the constituent 
members may retain residual capacities. In the constitutions of Switzerland8 and Germany,9 

component states are permitted to exercise certain state functions, including treaty-making. 
Normally, the states, even when acting in their own name, do so as agents for the union.10 

The US Constitution enables the states of the Union to enter into agreements with other 
states of the Union or with foreign states with the consent of Congress.11 But this happens 
rarely if at all, and in most federations, old and new, the federal government’s power to 
make treaties with foreign states is exclusive.12 The position of the International Court, set 
out in LaGrand and Avena, is that international obligations under the Vienna Convention on 
Consular Relations (VCCR) must be fully observed irrespective of constitutional limitations, 
and, though the means of implementation remain for it to choose, the federal state incurs 
responsibility for the wrongful acts of its subdivisions.13

(B)  Entities legally proximate to states
Political settlements have from time to time produced entities, such as the former Free City 
of Danzig, which, possessing a certain autonomy, territory, and population, and some legal 
capacities on the international plane, are more or less like states. Politically such entities 
are not states in the normal sense, yet legally the distinction is not very significant. The 
treaty origin of the entity and the existence of some form of protection by an international 
organization—the League of Nations in the case of Danzig—matter little if, in the result, the 
entity has autonomy and a nucleus of the more significant legal capacities, for example the 
power to make treaties, to maintain order and exercise (p. 108) jurisdiction within the 
territory, and to have an independent nationality law. The Permanent Court recognized that 
Danzig had international personality proximate to that of a state, except insofar as treaty 
obligations created special relations in regard to the League and to Poland.14 Under Articles 
100–108 of the Treaty of Versailles, the League of Nations had supervisory functions but 
Poland had control of the foreign relations of Danzig.15 The result was a protectorate, the 
legal status and constitution of which were externally supervised. To describe legal entities 
like Danzig as ‘internationalized territories’16 is not very helpful since the phrase covers a 
number of distinct entities and situations and elides the question of legal personality.

The point is that a special status may attach without the creation of a legal person. An area 
within a state may be given a certain autonomy under treaty without this leading to any 
degree of separate personality on the international plane: this was the case with the Memel 
Territory, which had a special status in the period 1924 to 1939 yet remained part of 
Lithuania.17 Another type of regime, more truly international, involves exclusive 
administration of a territory by an international organization: this was the regime proposed 
for Jerusalem by the Trusteeship Council in 1950 but never implemented.18 In such a case, 
no new legal person is established except insofar as an agency of an international 
organization may have a certain autonomy.
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(C)  Entities recognized as belligerents
In practice, belligerent or insurgent bodies within a state may enter into legal relations and 
conclude agreements on the international plane with states and other belligerents/ 
insurgents. Fitzmaurice has attributed treaty-making capacity to ‘para-Statal entities 
recognized as possessing a definite if limited form of international personality, for example, 
insurgent communities recognized as having belligerent status—de facto authorities in 
control of specific territory’.19 This statement is correct as a matter of principle,20 but its 
application to particular facts requires caution. A belligerent community often represents a 
political movement aiming at secession: outside the colonial (p. 109) context, states have 
been very reluctant to accord any form of recognition in such cases, including recognition 
of belligerency.21

(D)  International Administration of territories prior to independence
In relation to territories marked out by the UN as under a regime of illegal occupation and 
qualified for rapid transition to independence, an interim transitional regime may be 
installed under UN supervision.22 Thus, the final phase of Namibian independence involved 
the UN Transition Assistance Group, established by Security Council Resolution 435 
(1978).23

In 1999, the long-drawn-out crisis concerning the illegal Indonesian occupation of East 
Timor was the subject of decisive action by the Security Council. Security Council 
Resolution 1272 (1999) established the UN Transitional Administration in East Timor 
(UNTAET) with a mandate to prepare East Timor for independence.24 UNTAET had full 
legislative and executive powers and assumed its role independently of any competing 
authority. After elections, East Timor (Timor-Leste) became independent in 2002.25

Following the dissolution of the Socialist Federal Republic of Yugoslavia (SFRY), civil war 
broke out in the disputed, previously self-governing, territory of Kosovo, ending with NATO 
military intervention.26 The Security Council in Resolution 1244 (1999) put in place the 
framework for an interim civil administration, further elaborated by regulations of the UN 
Mission in Kosovo (UNMIK). UNMIK Regulation 2001/9 of 15 May 2001 set out a 
Constitutional Framework for Provisional Self-Government, dividing administrative 
responsibilities between UN representatives and the Provisional Institutions of Self- 
Government of Kosovo. Following unsuccessful negotiations between Serbia and Kosovo 
regarding final status, on 17 February 2008 a declaration of independence of Kosovo was 
adopted, giving rise to a request by the General Assembly for an advisory opinion.27

On the one hand, the Court held, ‘[t]he Constitutional Framework derives its binding force 
from the binding character of resolution 1244 (1999) and thus from international (p. 110) 
law. In that sense it … possesses an international legal character.’28 On the other hand, 
‘[t]he Constitutional Framework … took effect as part of the body of law adopted for the 
administration of Kosovo during the interim phase’,29 and it did not dispose of the territory 
beyond that phase. Security Council Resolution 1244 (1999) could not be interpreted as 
precluding all action aimed at resolving the impasse which the parties beyond question had 
reached.30 Rather, it was a matter for the UN Special Representative or the Security 
Council to prohibit (or to condemn after the fact) any unilateral declaration of 
independence. Neither had done so. In the circumstances, ‘the authors of that declaration 
did not act, or intend to act, in the capacity of an institution created by and empowered to 
act within that legal order but, rather, set out to adopt a measure the significance and 
effects of which would lie outside that order’.31 There was thus no breach of the 
Constitutional Framework either. Apparently, guarantees of international territorial 
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administration go only so far, as against claims to sovereignty.32 The status of Kosovo 
remains unresolved.33

(E)  International organizations
The conditions under which an organization acquires legal personality on the international 
plane are examined in chapter 7. The most important person of this type is the United 
Nations.

Entities, acting with delegated powers from states, may appear to enjoy a separate 
personality and viability on the international plane.34 By agreement, states may create joint 
agencies with delegated powers of a supervisory, rule-making, and even judicial character. 
Examples are the administration of a condominium, a standing arbitral tribunal, the 
International Joint Commission set up under an agreement concerning boundary waters 
between Canada and the US, and the former European Commission of the Danube.35 As the 
degree of independence and the legal powers of the particular agency increase, it will 
approximate to an international organization.

(p. 111) (F)  Individuals
There is no general rule that the individuals cannot be ‘subjects of international law’, and in 
particular contexts individuals may have rights which they can vindicate by international 
action, notably in the field of human rights and investment protection.36 At the same time, 
to classify the individual as a ‘subject’ of the law is unhelpful, since this may seem to imply 
the existence of capacities which do not exist and does not avoid the task of distinguishing 
between the individual and other types of subject. While international human rights law 
recognizes a variety of rights for individuals (and even corporations), the norms of human 
rights law are not yet regarded as applying horizontally between individuals, in parallel to 
or (still less) in substitution for the applicable national law. To the extent that some human 
rights instruments include provisions dealing with individual responsibilities as well as 
rights, international law provides no regular means for their enforcement. In practical 
terms, human rights (and other obligations assumed for the benefit of individuals and 
corporations) arise against the state, which so far has a virtual monopoly of responsibility.37

3.  Special Types of Personality
(A)  Corporations, public and private
Reference to states and similar political entities, to organizations, and to individuals does 
not exhaust the tally of entities active on the international scene. Corporations, whether 
private or public, often engage in economic activity in one or more states other than the 
state under the law of which they were incorporated or in which they have their economic 
seat. The resources available to the individual corporation may be greater than those of 
some states, and they may have powerful diplomatic backing from their home government. 
Such corporations can and do make agreements, including concession agreements, with 
foreign governments.38 In this connection, in particular, some have argued that the 
relations of states and foreign corporations as such should be treated on the international 
plane and not as an aspect of the normal rules governing the position of aliens and their 
assets on the territory of a state.39 In principle, however, corporations do not have 
international legal personality. Thus, a (p. 112) concession or contract between a state and 
a foreign corporation is not governed by the law of treaties.40 The question will be pursued 
further in chapter 24.

On the other hand, conduct of corporations may sometimes be attributed to the state for the 
purposes of responsibility, and separate state-controlled entities may be able to plead state 
immunity before foreign courts. It will not always be easy to distinguish corporations which 
are so closely controlled by governments as to be state agencies for such purposes. The 
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conferral of separate personality under national law is not conclusive of autonomy vis-à-vis 
the state for purposes of international law.41

Important functions are performed today by bodies which have been grouped under the 
labels ‘intergovernmental corporations of private law’ or ‘établissements publics 
internationaux’.42 The point is that states may by treaty create legal persons whose status is 
regulated by the national law of one of the parties. At the same time, the treaty may contain 
obligations to create a privileged status under the national law or laws to which the 
corporation is subjected. The parties by their agreement may accord certain immunities to 
the institution created and confer on it various powers. Where the independence from the 
national laws of the parties is marked, the body concerned may simply be a joint agency of 
the states involved, with delegated powers effective on the international plane and with a 
privileged position vis-à-vis local law in respect of its activities.43 Where there is, in addition 
to independence from national law, a considerable quantum of delegated powers and the 
existence of organs with autonomy in decision- and rule-making, the body concerned has 
the characteristics of an international organization. It is when the institution created by 
treaty has a viability and special function which render the description ‘joint agency’ 
inappropriate, and yet has powers and privileges primarily within the national legal systems 
and jurisdictions of the various parties, that it calls for use of a special category. An example 
of an intergovernmental enterprise of this kind is Eurofima, a company set up by a treaty in 
1955, with the object of improving the resources of railway rolling stock. The treaty 
established Eurofima as a corporation under Swiss law subject to certain modifications.44 

The parties agreed that they would recognize this (Swiss) private law status, as modified by 
the treaty, within their own legal systems. The corporation is international in function; the 
participating railway administrations provide the capital. The corporation is given privileges 
on the international plane, including exemption from taxation in Switzerland, the state of 
domicile. However, useful as the category ‘établissements publics (p. 113) internationaux’ 
may be, it is not an instrument of exact analysis, and does not reflect a distinct species of 
international legal person. This type of arrangement is the product of a careful interlocking 
of national and international legal orders on a treaty basis, and the product will vary 
considerably from case to case.

(B)  Non-self-governing peoples
Quite apart from the question of protected status and the legal effect of mandate or 
trusteeship agreements, it is probable that the populations of ‘non-self-governing 
territories’ within the meaning of Chapter XI of the Charter have legal personality, albeit of 
a special type. This proposition depends on the principle of self-determination (see chapter 
29). Furthermore, practice in the course of the anti-colonial campaign conducted within the 
UN and regional organizations conferred legal status upon certain national liberation 
movements.45 Most of the peoples represented by such movements have acquired 
statehood.

National liberation movements may, and usually do, have other roles, as de facto 
governments and belligerent communities. Political entities recognized as liberation 
movements have a number of legal rights and duties, the more significant of which are as 
follows:

(1)  In practice, liberation movements have the capacity to conclude binding 
international agreements with other international legal persons.

(2)  There are rights and obligations under the generally recognized principles of 
humanitarian law. The provisions of the Geneva Protocol I of 1977 apply to conflicts 
involving national liberation movements if certain conditions are fulfilled. 46
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(3)  The legal capacity of national liberation movements is reflected in the right to 
participate in the proceedings of the UN as observers, this right being conferred 
expressly in various General Assembly resolutions. 47

(4)  The designation of a non-self-governing people engaged in a process of national 
liberation has implications for the colonial (or dominant) power. Thus, the colo (p. 
114) nial authorities do not have the capacity to make agreements affecting the 
boundaries or status of the territory which are opposable to the people concerned. 48

(C)  Entities sui generis
Whilst due regard must be had to legal principle, the law cannot ignore entities which 
maintain some sort of existence on the international legal plane in spite of their anomalous 
character. The role played by politically active entities such as belligerent communities 
indicates that, in the sphere of personality, effectiveness is an influential principle. As 
elsewhere (and subject to compliance with any relevant peremptory norm), acquiescence, 
recognition, and the incidence of voluntary bilateral relations may prevail. Some special 
cases may be briefly considered.

In a treaty and concordat of 1929, Italy recognized ‘the Sovereignty of the Holy See in the 
international domain’ and its exclusive sovereignty and jurisdiction over the City of the 
Vatican.49 Numerous states recognize the Holy See and have diplomatic relations with it; 
the Holy See is a party to many treaties. Functionally, and in terms of its territorial and 
administrative organization, the Vatican City is proximate to a state. However, it has no 
population, apart from resident functionaries, and its sole purpose is to support the Holy 
See as a religious entity. Some jurists regard the Vatican City as a state but its special 
functions make this doubtful. However, it is widely recognized as a legal person with treaty- 
making capacity.50 Its personality rests partly on its approximation to a state, in spite of the 
peculiarities, including the patrimonial sovereignty of the Holy See, and partly on 
acquiescence and recognition by existing legal persons. More difficult is the question of the 
personality of the Holy See apart from its territorial base in the Vatican City.51 Probably the 
personality of political and religious institutions of this type can only be relative to those 
states prepared to enter into relations with them on the international plane. Even in the 
sphere of recognition and bilateral relations, the legal capacities of institutions like the 
Sovereign Order of Jerusalem and Malta must be limited simply because they lack the 
territorial and demographic characteristics of states.52

(p. 115) Two other political animals require classification. ‘Governments-in-exile’ may be 
accorded considerable powers within the territory of most states and be active in various 
political spheres. Apart from voluntary concessions by states and the use of ‘governments- 
in-exile’ as agencies for unlawful activities against established governments and states, the 
status of a ‘government-in-exile’ is consequential on the legal condition of the community it 
claims to represent, which may be a state, belligerent community, or non-self-governing 
people. Its legal status will be established the more readily when its exclusion from the 
community of which it is an agency results from acts contrary to a peremptory norm.53

Lastly, there is the case of territory title to which is undetermined, which is inhabited and 
has an independent administration. Communities existing on territory with such a status 
may be treated as having a modified personality, approximating to that of a state.54 In one 
view, this is the situation of Taiwan. Since 1972, the UK, like most other governments, has 
recognized the Government of the People’s Republic of China (PRC) as the sole government 
of China, and it acknowledges the position of the PRC that Taiwan is a province of China.55 

No government has managed to sustain a recognition policy based on two Chinese states. 
The question whether Taiwan is a ‘country’ may nevertheless arise within particular 
contexts;56 it is a ‘fishing entity’ for law of the sea purposes,57 and as a separate customs 
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territory it is a WTO Member.58 Though not recognized as a state, it has an international 
legal identity.

4.  Conclusion
This survey should carry with it a warning against facile generalizations on the subject of 
legal personality. In view of the complexity of international relations and the absence of a 
centralized law of corporations, it would be strange if the legal situation was simple or 
uniform. The number of entities with personality for particular purposes is considerable. 
Moreover, the tally of autonomous bodies increases if agencies of states and organizations 
with a quantum of delegated powers are taken into account. The listing of candidates for 
personality, as characters to be encountered in the practice of (p. 116) international law and 
relations, has a certain value. Yet, such a procedure has its pitfalls. In the first place, a 
great deal depends on the relation of the particular entity to the various aspects of the 
substantive law. Thus, individuals are in certain contexts regarded as legal persons, yet it is 
obvious that they cannot make treaties, nor (if only because of lack of any available fora) 
can they be subjected to international claims—outside the limited field of international 
criminal law applicable in international tribunals. The context remains paramount. Further, 
subject to the operation of peremptory norms, the institutions of acquiescence and 
recognition have been active in sustaining anomalous relations. Finally, the intrusion of 
agency and representation has created problems both of application and of principle. Thus, 
it is not always easy to distinguish a dependent state with its own personality from a 
subordinate entity with no independence, a joint agency of states from an organization, or a 
private or public corporation under some degree of state control from the state itself.

Given the breadth and occasional vagueness of the concept of ‘subjects of international 
law’ (and the complete disappearance of the term ‘objects’, whose only function was denial 
of status59), it has been asked whether the concept has any value.60 The answer must be in 
the affirmative. It matters whether an entity has direct access to international fora; it 
matters whether an entity is directly bound by the body of general international law. On the 
other hand, being so bound is a constraint that most entities such as INGOs do not need. 
States and international organizations, and by inference other subjects, are bound not to 
intervene in the domestic jurisdiction of another state (see chapter 20). The whole point of a 
non-governmental organization (NGO) may be to do just that, in pursuit of its aims. The 
‘international plane’ is a construct, not a place—but it remains an arena to which, in most 
circumstances, one still needs a ticket.
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(p. 117) 5  Creation and incidence of statehood
1.  Introduction
As noted in chapter 4, the state is a type of legal person recognized by international law. 
Yet, since there are other types of legal persons so recognized, the possession of legal 
personality is not in itself a sufficient mark of statehood.1 Moreover, the exercise of legal 
capacities is a normal consequence, rather than conclusive evidence, of legal personality: a 
puppet state may have all the paraphernalia of separate personality and yet be little more 
than an agency of another power. It is sometimes said that statehood is a question of fact, 
meaning that it is not a question of law.2 However, as lawyers are usually asking if an entity 
is a state with a specific legal claim or function in view, it is pointless to confuse issues of 
law with the difficulties of applying the legal principles to the facts and of discovering the 
key facts in the first place. The criteria of statehood are laid down by the law. If it were not 
so, then statehood would produce the same type of structural defect that has been detected 
in certain types of doctrine concerning nationality (see chapter 23). In other words, a state 
would be able to contract out of its obligations under international law simply by refusing to 
characterize the other party as a state. A readiness to ignore the law may be disguised by a 
plea of freedom in relation to a key concept, determinant of many particular rights and 
duties, like statehood or nationality. To some extent, this position anticipates the results of 
the examination of recognition in chapter 6. Nevertheless, as a matter of presentation the 
question whether recognition by one or more other states is a determinant (as mandated by 
the (p. 118) ‘constitutive theory’ of recognition) will be ignored in the present chapter. The 
subject of state succession is also excluded from this discussion: the subject matter 
conventionally described under that label is considered in chapter 19.

2.  The Criteria for Statehood
Article I of the Montevideo Convention on Rights and Duties of States provides: ‘The State 
as a person of international law should possess the following qualifications: (a) a permanent 
population; (b) a defined territory; (c) government; and (d) capacity to enter into relations 
with the other States.’3 This brief enumeration is often cited,4 but it is no more than a basis 
for further investigation. Not all the conditions are necessary, and in any case further 
criteria must be employed to produce a working definition.5

(A)  Population
The Montevideo Convention refers to ‘a permanent population’. This criterion is intended to 
be used in association with that of territory, and connotes a stable community. Evidentially 
this is important, since in the absence of the physical basis for an organized community, it 
will be difficult to establish the existence of a state.

(B)  Defined territory
There must be a reasonably stable political community and this must be in control of a 
certain area. It is clear that the existence of fully defined frontiers is not required and that 
what matters is the effective establishment of a political community.6 In 1913, Albania was 
recognized by a number of states in spite of a lack of settled frontiers,7 and Israel was 
admitted to the UN in 1949 despite disputes over its borders.8

There is no fixed lower limit either of population or territory, and some recognized states 
have tiny quantities of both. At one time it was thought that the UN admission of ‘micro- 
states’, in particular the European micro-states of Liechtenstein, San Marino, Monaco, and 
Andorra, was precluded because of their size, but the principle of (p. 119) universality of 
UN membership prevailed. In the 1990s, all were admitted to membership—in the case of 
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Andorra after significant reforms which removed doubts as to its independence from 
France.9

(C)  Government
A state is a stable political community supporting a legal order to the exclusion of others in 
a given area. The existence of effective government, with centralized administrative and 
legislative organs, is the best evidence of a stable political community.10 However, effective 
government is in certain cases either unnecessary or insufficient to support statehood. 
Some states have arisen before government was well organized, as, for example, Poland in 
191911 and Burundi and Rwanda, admitted to the UN in 1962.12 The principle of self- 
determination—also discussed in chapter 29—was once commonly set against the concept 
of effective government, more particularly when the latter was used as an argument for 
continued colonial rule. The relevant question has become, instead, in whose interest and 
for what legal purpose is government ‘effective’? Once a state has been established, 
extensive civil strife or the breakdown of order through foreign invasion or natural disasters 
are not considered to affect personality. Nor is effective government sufficient, since this 
leaves open the questions of independence and representation by other states, discussed in 
the following section.

(D)  Independence
Independence is the decisive criterion of statehood.13 Guggenheim distinguishes the state 
from other legal orders by means of two tests which he regards as quantitative rather than 
qualitative.14 First, the state has a degree of centralization of its organs not found 
elsewhere. Secondly, in a particular area the state is the sole executive and legislative 
authority. In other words, the state must be independent of other state legal orders, and any 
interference by such legal orders, or by an international agency, must be based on a title of 
international law.

In the normal case, independence as a criterion may create few problems. However, there 
are sources of confusion. In the first place, independence may be used in close association 
with a requirement of effective government, leading to the issues considered earlier. Again, 
since a state is, in part, a legal order, there is a temptation (p. 120) to rely on formal 
criteria. Certainly, if an entity has its own executive and other organs, conducts its foreign 
relations through its own organs, has its own system of courts and legal system, and a 
nationality law of its own, then there is strong evidence of statehood. However, there is no 
justification for ignoring foreign control exercised in fact through the ostensibly 
independent machinery of state. But the emphasis is on foreign control overbearing the 
decision-making of the entity concerned on a wide range of matters and doing so 
systematically and on a continuing basis. In Ǻland Islands, the Commission of Jurists 
referred to the disorder existing in Finland and observed: ‘It is therefore difficult to say at 
what exact date the Finnish Republic, in the legal sense of the term, actually became a 
definitely constituted sovereign State. This certainly did not take place until a stable 
political organisation had been created, and until the public authorities had become strong 
enough to assert them-selves throughout the territories of the State without the assistance 
of foreign troops.’15 This sets the bar very high and would have embarrassing consequences 
if generally applied.

In practice, states have tended to ignore—so far as issues of statehood are concerned— 
forms of political and economic blackmail and interference directed against weaker 
members. There is a distinction between agency and control, on the one hand, and ad hoc 
interference and ‘advice’, on the other.16
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(i)  ‘Dependent states’
Foreign control of the affairs of a state may occur under a title of international law, for 
example as a consequence of a treaty of protection, or some other form of consent to 
agency or representation in external relations, or of a lawful war of collective defence or 
sanction leading to an occupation and imposition of measures designed to remove the 
sources of aggression. Allied occupation of Germany under the Berlin Declaration of 5 June 
1945 is an example of the latter: supreme authority was assumed in Germany by the Allies 
jointly.17 Providing that the representation and agency exist in fact and in law, there is no 
formal difficulty in saying that the criterion of independence is satisfied. Unfortunately, 
writers have created confusion by rehearsing independence as an aspect of statehood and 
then referring to ‘dependent states’, which are presented as an anomalous category.18 Here 
the incidents of personality are not sufficiently distinguished from its existence. The term 
‘dependent’ is used to indicate the existence of one or more of the following distinct 
situations:(p. 121)

(1)  the absence of statehood, where the entity concerned is subordinated to a state so 
completely as to be within its control (and the origin of the subordination does not 
establish agency or representation);

(2)  a state which has made concessions to another state in matters of jurisdiction and 
administration to such an extent that it has in some sense ceased to be sovereign; 19

(3)  a state which has legally conferred wide powers of agency and representation in 
foreign affairs on another state; 20

(4)  a state which in fact suffers interference from another state and may be a ‘client’ 
state politically but which quantitatively is not under the complete and permanent 
control of the ‘patron’;

(5)  a legal person of a special type, appearing on the international plane for certain 
purposes only, as in the case of mandated and trust territories and some 
protectorates.

The category of independence (or sovereignty used synonymously) can only be applied 
concretely in the light of the legal purpose with which the inquiry is made and the 
particular facts. In Austro-German Customs Union,21 the Permanent Court was asked 
whether a proposed customs union was contrary to the obligations of Austria under a 
protocol of 1922 ‘not to alienate its independence’ and to ‘abstain from any negotiations or 
from any economic and financial engagement calculated directly or indirectly to 
compromise this independence’.22 By a majority of eight to seven, the Court held that the 
customs regime contemplated would be incompatible with these obligations. Here the term 
‘independence’ referred to a specialized notion of economic relations in a treaty, and the 
obligations were not confined to abstention from actual and complete alienation of 
independence. In Nationality Decrees, the Permanent Court emphasized that protectorates 
have ‘individual legal characteristics resulting from the special conditions … under which 
they were created, and the stage of their development’.23 A protected state may provide an 
example of international representation which leaves the personality and statehood of the 
entity represented intact, though from the point of view of the incidents of personality the 
entity may be ‘dependent’ in one or more of the senses noted earlier. In US Nationals in 
Morocco, the International Court, referring to the Treaty of Fez and the creation of a 
French protectorate in 1912, stated: ‘Under this Treaty, Morocco remained a sovereign 
State but it made an arrangement of contractual character (p. 122) whereby France 
undertook to exercise certain sovereign powers in the name and on behalf of Morocco, and, 
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in principle, all of the international relations of Morocco.’24 In fact, it appears that the 
relation was one of subordination and not agency.

Another aspect of dependency emerges in the context of former colonies. Post-colonial 
dependency has been analysed in the general framework of development economics and 
public administration. With regard to the latter, the colonial analogy is manifested in a state 
or other territorial unit being placed under partial or full administration by an international 
organization, thereby losing control over some or all aspects of governance and becoming 
dependent on the administrator.25 The discourse of development, on the other hand, 
created a scalar system of states—dividing states into ‘developed’ or ‘developing’—secured 
by positing an ostensibly universally attainable end-point in the status of ‘developed’. The 
economic institutions created the possibility for ongoing surveillance and interventions to 
transform ‘developing’ states.26 Numbers of states are reliant on foreign aid and loans from 
institutions such as the World Bank. The economic assistance programmes usually have 
conditions attached to them. The conditions can relate, for example, to the use of the 
money, to the recipient’s policies on matters such as human rights, expropriation, or 
democratization. The recipient has little choice but to comply if it wants to gain and retain 
access to these funds. Such ‘developing’ states are reliant on foreign resources and 
consequently prone to influence and interferences by the ‘developed’ world.

It has been suggested that some post-colonial states have ‘failed’ and require supervision by 
the international community or select states.27 To address the problem of ‘failed states’, 
Helman and Ratner proposed ‘United Nations Conservatorship’, envisaging three options 
whereby the UN ‘manages the affairs’ of the ‘failed state’.28 Pfaff declared that ‘[m]uch of 
Africa needs, to put it plainly, what one could call a disinterested neo-colonialism’ and 
suggested that the European Union should ‘collectively assume such responsibilities in 
cooperation with Africans in an effort to arrest the continent’s (p. 123) decline and put it on 
a progressive course’.29 This remains a minority position. Moreover, some African states are 
exhibiting solid growth and poverty reduction, supporting the view that the causes of the 
persistence of severe poverty, and hence the key to its eradication, lie within those 
countries themselves.30

A different side of post-colonial dependency is exhibited by the fact that some states elect to 
stay associated with the former colonial power. Guam is a US dependency, Aruba is part of 
the Kingdom of the Netherlands, the British Virgin Islands is a Crown Colony, and Anguilla 
is an ‘associated state’ of Britain. In these cases, local authorities are responsible for most 
internal affairs, while ‘parent’ states are responsible for defence and external relations.31

(ii)  Associations of states
Independent states may enter into forms of cooperation by consent and on an equal footing. 
The basis for the cooperation may be the constitution of an international organization. 
However, by treaty or custom other structures for maintaining cooperation may be created. 
One such structure, the confederation, has in practice either disintegrated or been 
transformed into a federation. Membership does not affect the legal capacities and 
personality of member states any more than membership of an organization and has less 
effect than membership of some organizations, for example the European Union, which has 
a certain federal element, albeit on a treaty basis.32

(E)  A Degree of permanence
If one relies principally on the concept of a stable political community, it might seem 
superfluous to stipulate for a degree of permanence.33 Time is an element of statehood, as 
is space. However, permanence is not necessary to the existence of a state as a legal order, 
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and a state which has only a very brief life may nevertheless leave an agenda of 
consequential legal questions on its extinction.34

(p. 124) (F)  Willingness to observe international law
In the modern literature, this is not often mentioned as a criterion, and it has been 
subjected to trenchant criticism.35 Delictual and other responsibilities, even though no 
longer exclusive to states, are consequences of statehood, and it is indefensible to express 
as a criterion of statehood a condition which the entity can only accept because it is a state.

A more fundamental issue is whether some degree of ‘civilization’ is inherent in statehood. 
For example, Hyde adds a further criterion: ‘the inhabitants must have attained a degree of 
civilization, such as to enable them to observe … those principles of law which are deemed 
to govern the members of the international society in their relations with each other’.36 

However, it is usually omitted from enumerations of criteria and is redolent of the period 
when non-European states were not accorded equal treatment by the European Concert.37

(G)  Sovereignty
The term ‘sovereignty’ may be used as a synonym for independence, a key element in 
statehood considered already.38 However, a state which has consented to another state 
managing its foreign relations, or has granted extensive extraterritorial rights to another 
state, may be said not to be ‘sovereign’. If this or a similar content is given to ‘sovereignty’ 
and the same ideogram is used as a criterion of statehood,39 then the incidents of statehood 
and legal personality are once again confused with their existence. Thus, the condition of 
Germany after 1945 involved a considerable diminution of German sovereignty in this 
sense, and yet Germany continued to exist as a state. Considerations of this sort have led 
some to reject sovereignty as a criterion.40

An alternative approach is that of the International Court in US Nationals in Morocco, 
where the judgment described Morocco as a ‘sovereign State’, meaning that it had 
maintained its basic personality in spite of the French protectorate.41 It would be possible 
for a tribunal to hold that a state which had granted away piecemeal (p. 125) a high 
proportion of its legal powers had ceased to have a separate existence as a consequence. 
But it may be difficult to distinguish granting away of capacities and the existence of 
agency or representation, and there is a strong presumption against loss of status.

(H)  Function as a state
Experience has shown that entities may exist which are difficult to regard as states but 
which have a certain, even considerable, international presence. The Treaty of Versailles of 
1919 created the Free City of Danzig, which had the legal marks of statehood in spite of the 
fact that it was placed under the guarantee of the League of Nations and Poland had the 
power to conduct its foreign relations.42 The type of legal personality involved in these 
cases is a congener of statehood, and it is the specialized political function of such entities, 
and their relation to an organization, which inhibits use of the category of statehood.

(i)  States in statu nascendi
A political community with considerable viability, controlling a certain area of territory, and 
having statehood as its objective, may go through a period of travail before that objective 
has been achieved. In any case, since matters such as definition of frontiers and effective 
government are not looked at too strictly, the distinction between entities in statu nascendi 
and statehood cannot be very readily upheld.43 States not infrequently first appear as 
independent belligerent entities under a political authority which may be called, and 
function effectively as, a provisional government. Once statehood is firmly established, it is 
justifiable, both legally and practically, to assume the retroactive validation of the legal 
order during a period prior to general recognition as a state, when some degree of effective 
government existed. Leaving questions of state succession on one side, the principle of 
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effectiveness dictates acceptance, for some legal purposes at least, of continuity before and 
after statehood is firmly established.44

In particular, the principle of self-determination may justify the granting of a higher status 
to certain types of belligerent entities and exile governments than would otherwise be the 
case. In exceptional circumstances, a people may be (p. 126) recognized by the 
international community, and by interested parties, as having an entitlement to statehood, 
and thus as being a state in statu nascendi. Normally, this transitional status leads, without 
too much delay, to independence under the auspices of the UN. However, in the case of the 
Palestinian people, there has been an eccentric bilateral process in which the question of 
statehood has been in issue between the government of Israel and the Palestine Liberation 
Organization (PLO),45 which, in turn, has given rise to problems in multilateral 
institutions.46 The Palestine question is considered later.

3.  Some Issues of Statehood
Three major situations affecting world order provide insight into the issues of statehood in 
our time.

(A)  Germany since 1945
The termination of hostilities against the German Reich in June 194547 coincided with the 
disappearance of effective national government in its territory.48 In response, the Allied 
Powers assumed ‘supreme authority with respect to Germany’, under which an Allied 
Control Council took the place of the German government.49 Though the Allies affirmed the 
integrity of Germany in principle, they divided the country into four Zones of Occupation 
and, instead of a single central government, the Commanders-in-Chief of the Four Powers 
acted separately in each Zone and jointly only with respect to ‘Germany as a whole’. 
Difficult questions of interpretation arose for the courts of the states involved in zonal 
administration.50 As for the subject matter of joint administration, this was, evidently, a 
residue of the general governmental functions and of the rights and responsibilities of the 
one state which had existed as at the time of capitulation, though there, too, the 
arrangement was unusual and tended to defy formal categorization. That some authority 
was reserved under the rubric of ‘Germany as a whole’ was suggested in various 
instruments,51 but the primacy of the separate zonal administrations remained, and it was 
from them that the postwar configuration of Germany emerged.

(p. 127) In particular, the failure of the four Powers to implement the Potsdam Agreement 
regarding reunification opened the way to the evolution of two separate governmental units 
—one in the Soviet Zone, one in the three Western Zones. The Federal Republic of Germany 
(FRG) began as a subordinate government of the Western Allies in their Zones, from 23 May 
1949, though they quickly adopted the view that this was no mere delegate. Their 
declaration of 19 December 1950 indicated as follows: ‘The Three Governments consider 
that the Government of the Federal Republic is the only German Government freely and 
legitimately constituted and therefore entitled to speak for the German people in 
international affairs.’52 A Tripartite Convention on Relations of 26 May 1952 enlarged the 
authority of the Federal Republic, though this was not an unlimited authority: the three 
Western Allies retained ‘the rights and responsibilities, heretofore exercised or held by 
them, relating to Berlin and to Germany as a whole, including the reunification of Germany 
and a peace settlement’.53 Soviet recognition of the FRG on 13 September 195554 

retrospectively validated what was otherwise a series of ultra vires acts, for no Ally or 
group of Allies, save the four as a whole, had had the competence to relinquish 
quadripartite authority.55
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The Soviet Union, in response to developments in the Western Zones, on 7 October 1949 
declared the establishment of a German Democratic Republic (GDR). A treaty of 20 
September 1955 indicated that the GDR held general freedom of action in respect of 
‘domestic and foreign policy’, reserving for the USSR the ‘obligations of the Soviet Union 
and of the GDR under existing international agreements relating to Germany as a whole’.56 

The Western Allies resisted these developments. The principal arguments which they set 
out against the statehood of the GDR were: (1) that the absence of general recognition of 
the GDR was a fundamental infirmity (even though this was a position already largely 
untenable by the 1950s); (2) that the lack of democratic institutions prevented the GDR 
from attaining independence; (3) that the GDR was subordinate to the USSR; and (4) that 
the putative independence of the GDR was in breach of the self-determination of ‘Germany 
as a whole’.57 Whatever the legal characterization of the process by which the GDR became 
consolidated as a state, its statehood eventually received general recognition. This was 
through a series of transactions, in particular a Non-Aggression Treaty between the FRG 
and the USSR of 12 August 1970, in which the frontier between the two German states was 
affirmed;58 and a Treaty on the Basis of Intra-German Relations between the FRG and GDR 
of 21 December 1972 in which each acknowledged that neither ‘can represent the other in 
the international sphere or act on its behalf’.59 The Four Powers declared their acceptance 
of separate (p. 128) UN membership on 9 November 1972,60 and the two German states 
were admitted unopposed the next year.61

It is clear enough that the Four Powers, in 1990, relinquished their remaining joint powers 
in respect of ‘Germany as a whole’,62 including, concretely, what remained of their 
territorial rights in Berlin, the eastern sector of which the Western Powers had never 
accepted as integral to the GDR.63 But, by the same provision of the final settlement, ‘the 
united Germany shall have accordingly full sovereignty over its internal and external 
affairs’,64 which suggests a reversion of authorities and responsibilities, rather than their 
disappearance. So, while the two Germanys after 1945 were in some sense successor 
states,65 a strong element of continuity persisted to 1990, and was thereafter reaffirmed in 
the form of the Federal Republic.

(B)  Palestine
Since 1945, there has been a consolidation of the view that statehood is a question of law 
rather than just fact. Peremptory norms have influenced this process, but it has nonetheless 
been highly politicized in particular cases, the Israel–Palestine conflict presenting an acute 
example.66

The agenda between the government of Israel and the PLO has, since 1993, included ‘the 
permanent status negotiations’, which were (it was assumed) to lead to an independent 
Palestinian state. Article I of the Oslo Accords of 1993 provided as follows:

The aim of the Israeli–Palestinian negotiations within the current Middle East peace 
process is, among other things, to establish a Palestinian Interim Self-Government 
Authority, the elected Council (the ‘Council’), for the Palestinian people in the West 
Bank and the Gaza Strip, for a transitional period not exceeding five years, leading 
to a permanent settlement based on Security Council Resolutions 242 and 338. It is 
understood that the interim arrangements are an integral part of the whole peace 
process and that the negotiations on the permanent status will lead to the 
implementation of Security Council Resolutions 242 and 338.67

A decade later, the Israelis and the Palestinians still had not reached a final status peace 
agreement. In 2003, the ‘Quartet’ coordinating the negotiations (the US, the EU, the 
Russian Federation, and the UN) proposed a performance-based Roadmap (p. 129) 
envisaging the emergence of a Palestinian state.68 Phase III of the Roadmap required that 
the parties negotiate a final and comprehensive permanent status agreement based on 
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Security Council Resolutions 242, 338, and 1397 and entailing ‘two states, Israel and 
sovereign, independent, democratic and viable Palestine, living side-by-side in peace and 
security’. The Roadmap was endorsed by the Security Council in November 2003.69 

However, the parties still failed to agree on final status. In November 2007, the Israeli– 
Palestinian Joint Understanding declared the intent of the parties to ‘immediately launch 
good-faith bilateral negotiations in order to conclude a peace treaty, resolving all 
outstanding issues, including all core issues without exception, as specified in previous 
agreements’, ‘[i]n furtherance of the goal of two states, Israel and Palestine, living side by 
side in peace and security’.70 The parties also committed to implement their respective 
obligations under the Roadmap.71 Peace talks stalled after Israel refused to extend a ten- 
month freeze on settlement activity in the occupied Palestinian territory. That decision 
prompted the Palestinian Authority to withdraw from direct talks with Israel, which had 
only resumed a few weeks earlier after a two-year hiatus.

Though the parties had not reached a final status agreement, Palestine applied for 
admission to membership in the UN on 23 September 2011.72 The Security Council 
Committee on the Admission of New Members was unable to recommend action to the 
Security Council and instead adopted a report noting deep divisions within the Council.73 

Palestine had previously been accepted into membership in the Non-Aligned Movement, the 
Organization of Islamic Cooperation, the Economic and Social Commission for Western 
Asia, the Group of 77, and UNESCO.74 As at 1 July 2018, some 137 states have recognized 
Palestine as a state. In 2012, the General Assembly accorded Palestine ‘non-member 
observer State status’,75 but a real solution to the Palestine problem seems as distant as 
ever.76

(C)  Kosovo
Another unresolved case is that of Kosovo. States submitting observations in the Kosovo 
advisory proceedings addressed, inter alia, the right to self-determination (outside the 
colonial context), and some posited that a state might be created under a right (p. 130) to 
‘remedial secession’.77 However, the Court found that it was ‘not necessary to resolve these 
questions in the present case’, as the General Assembly had requested the Court’s opinion 
on a narrower question—that is, whether the declaration of independence was in 
accordance with international law. The Court concluded that ‘general international law 
contains no applicable prohibition of declarations of independence’. Accordingly, the 
‘declaration of independence of 17 February 2008 did not violate general international 
law’.78 The Court found that Security Council Resolution 1244 (1999) did not address the 
authors of the declaration of 17 February 2008 and so did not constrain them from issuing a 
declaration of independence either. The authors of the declaration were not acting as one of 
the Provisional Institutions of Self-Government within the Constitutional Framework, but 
rather were representatives of the people of Kosovo acting outside the framework of the 
interim administration.79 Nor did the resolution reserve the final determination of the 
status of Kosovo to the Security Council.80 The Court chose not to address the 
consequences of such a declaration of independence—whether a new state had been 
created or whether other states would be obliged to recognize (or to refrain from 
recognizing) it. As at 1 July 2018, some 116 states had recognized Kosovo.81

4.  Achieving Independence: Secession and Self-Determination
If independence is the decisive criterion of statehood,82 self-determination is a principle 
concerned with the right to be a state.83 A key initial development was the reference to ‘the 
principle of equal rights and self-determination of peoples’ in Articles 1(2) and 55 of the UN 
Charter.84 Many saw these references as merely hortatory, but the practice of UN organs 
powerfully reinforced the principle—in particular the Declaration on the Granting of 
Independence to Colonial Countries and Peoples, adopted by (p. 131) the General Assembly 
in 1960 and referred to in a long series of resolutions since.85 The Declaration treats the 
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principle of self-determination as one of the obligations stemming from the Charter: it is in 
the form of an authoritative interpretation.86 The right to self-determination of ‘all peoples’ 
was subsequently included as Common Article 1 of the two human rights covenants of 
1966.87

Means of achieving self-determination include the formation of a new state through 
secession, association in a federal state, or autonomy or assimilation in a unitary (non- 
federal) state.88 It is generally accepted that peoples subjected to colonial rule have a right 
to elect independence under international law, but the question of secession, and self- 
determination more generally, has been highly controversial outside the colonial context.89 

In practice, a marked distinction has developed between full (‘external’) self-determination 
and qualified (‘internal’) self-determination. This was perhaps definitively formulated by the 
Canadian Supreme Court:

We have also considered whether a positive legal entitlement to secession exists 
under international law in the factual circumstances contemplated by Question 1, 
i.e., a clear democratic expression of support on a clear question for Quebec 
secession. Some of those who supported an affirmative answer to this question did 
so on the basis of the recognized right to self-determination that belongs to all 
‘peoples’. Although much of the Quebec population certainly shares many of the 
characteristics of a people, it is not necessary to decide the ‘people’ issue because 
… a right to secession only arises under the principle of self-determination of 
peoples at international law where ‘a people’ is governed as part of a colonial 
empire; where ‘a people’ is subject to alien subjugation, domination or exploitation; 
and possibly where ‘a people’ is denied any meaningful exercise of its right to self- 
determination within the state of which it forms a part. In other circumstances, 
peoples are expected to achieve self-determination within the framework of their 
existing state. A state whose government represents the whole of the people or 
peoples resident within its territory, on a basis of equality and without 
discrimination, and respects the principle of self-determination in its internal 
arrangements, is entitled to maintain its territorial integrity under international law 
and to have that territorial integrity recognized by other states.90

(p. 132) Questions of internal self-determination and remedial secession are left open here 
and remain controversial. The International Court did not address submissions on remedial 
secession in the Kosovo opinion.91 In 2014, the Autonomous Republic of Crimea and the 
City of Sevastopol declared independence, mentioning Kosovo in support of their contention 
that this was lawful and would result, subject to a favourable referendum outcome, in the 
creation of an independent state (which would subsequently propose itself to form ‘a new 
constituent entity of the Russian Federation’).92 The process has not been recognized, any 
more than the attempted secession of Catalonia.93 A possible case of remedial secession is 
South Sudan, although (like Eritrea) it could also be analysed on a more traditional basis as 
a case of separation by agreement after intractable conflict.94

5.  Identity and Continuity of States
The term ‘continuity’ of states is not employed with any precision, and may be used to 
preface a diversity of legal problems.95 Thus, it may introduce the proposition that the legal 
rights and responsibility of states are not affected by changes in the head of state or the 
internal form of government.96 This proposition can, of course, be maintained without 
reference to ‘continuity’ or ‘succession’, and it is in any case too general, since political 
changes may result in a change of circumstances sufficient to affect particular types of 
treaty relation. More significantly, legal doctrine tends to distinguish between continuity 
(and identity) and state succession. The latter arises when one international personality 
takes the place of another, for example by union or lawful annexation. In general, it is 
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assumed that cases of ‘state succession’ are likely to involve important changes in the legal 
status and rights of the entities concerned, whereas if there is (p. 133) continuity the legal 
personality and the particular rights and duties of the state remain unaltered. The 
distinction is examined in more detail in chapter 19.

6.  Conclusion
After rapid expansion in the number of states in the period 1948–60, and again in the 
1990s, and despite several subsequent attempts at secession, the total number of states has 
not increased much in the past 20 years. The international system remains opposed to 
secession and the few putative states which have been widely recognized after unilateral 
declarations of independence—Kosovo, South Sudan—still struggle. The main example of 
what might be termed ‘remedial recognition’ is Palestine, currently recognized by a two- 
thirds majority of UN members (137); the two-state solution to the Palestine dispute is as 
remote from achievement as ever. With that exception, it appears that the future of peoples, 
even insular and discrete minorities, lies within their state of origin.
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(p. 134) 6  Recognition of states and governments
1.  Recognition as a General Category
Whenever a state acts in a way which may affect the rights or interests of other states, the 
question arises of the significance of their reaction to the event.1 In Legal Status of Eastern 
Greenland, it was held that Norway had, through a declaration by its Foreign Minister, Nils 
Ihlen, accepted Danish title to the disputed territory.2 There the acceptance by Norway of 
Denmark’s claim was by informal agreement: in other instances, formal treaty provisions 
will involve recognition of rights. However, apart from agreement, legally significant 
reactions may occur in the form of unilateral acts or conduct involving recognition or 
acquiescence. Unlawful acts of states may meet with protest from other states. Such acts 
are not in principle opposable to other states in any case, and protest is not a condition of 
their illegality. Conversely, the validity of a claim to territory is not conditioned on its 
acceptance by other states.

But acts of protest or recognition play a significant role. Furthermore, there is a spectrum 
of issues involving areas of uncertainty, novel, and potentially law-changing claims (cf the 
development of claims to continental shelf resources: chapter 11), or which arise in a 
context where issues are best settled on an ad hoc and bilateral basis. (p. 135) Disputes are 
often decided on the basis of facts, including elements of acquiescence, establishing a 
special content of legal relations between the parties, and this quite apart from treaty. 
Finally, protest and recognition may involve pure acts of policy not purporting to involve 
legal characterizations of other states’ conduct.

More specifically, however, the term ‘recognition’ (if not exactly a term of art)3 is commonly 
used to refer to two related categories of state acts: first, the recognition of another entity 
as a state; and, secondly, the recognition of that entity’s government as established, lawful, 
or ‘legitimate’, that is as entitled to represent the state for all international purposes.4 It 
further implies an undertaking by the recognizing state that it will treat the entity in 
question as a state (or as the government of an already recognized state).5

2.  Recognition of States
(A)  Theoretical overlay
In this context, legal writing has adopted the emphasis and terminology of political 
relations, notably in relation to the fundamental issue of recognition of states. Indeed, 
‘there is probably no other subject in the field of international relations in which law and 
politics appear to be more closely interwoven’.6

The dominance of the category ‘recognition’ has led to some perverse doctrine. When two 
states are in dispute over title to territory, a court or tribunal will examine all the available 
and legally significant conduct of either party. A declaration by one party that it does not 
‘recognize’ the title of the other will not determine the issue, and will usually be worth very 
little. A statement registering the fact that at a certain date the opponent was in actual 
occupation may be evidence, but only within the context of the particular case will the 
statement have significance. When the existence of states and governments is in issue, by 
contrast, a sense of perspective seems to be elusive.

Indeed, the complexity one may expect of legal issues in interstate relations has been 
compacted into a doctrinal dispute between the ‘declaratory’ and ‘constitutive’ views of 
recognition.7 According to the declaratory view,8 the legal effects of recognition are limited: 
recognition is a declaration or acknowledgement of an existing state of law and fact, legal 
personality having been conferred previously by operation of law. In a relatively (p. 136) 
objective forum such as an international tribunal, it would be entirely proper to accept the 
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existence of a state although it is not recognized by the other party to the dispute or by 
third states.9 This perspective appears to have been accepted (at least tacitly) by the 
International Court.10 In Bosnian Genocide,11 it was argued by the Socialist Federal 
Republic of Yugoslavia (SFRY) that the allegations of the breach of the Genocide 
Convention12 made by Bosnia-Herzegovina were not admissible as the parties to the dispute 
had not recognized each other at the time of the events in question. The Court dismissed 
this argument on the basis that, as recognition had been given subsequently in the Dayton 
Accord,13 any defect was merely procedural and could be remedied by re-filing the claim to 
relate to events of genocide occurring prior to 1995.

Substantial state practice supports the declaratory view.14 Unrecognized states are quite 
commonly the object of international claims by the very states refusing recognition. An 
example is Israel, long held accountable under international humanitarian and human 
rights law by certain Arab states that still deny it recognition.15

The declaratory theory of recognition is opposed to the constitutive view, according to 
which the political act of recognition is a precondition of the existence of legal rights: in its 
extreme form this implies that the very personality of a state depends on the political 
decision of other states.16 The most nuanced defence of this perspective is that of 
Lauterpacht, who conceives of states as the gatekeepers of the international realm:

[T]he full international legal personality of rising communities … cannot be 
automatic … [A]s its ascertainment requires the prior determination of difficult 
circumstances of fact and law, there must be someone to perform the task. In the 
absence of a preferable solution, such as the setting up of an impartial international 
organ to perform that function, the latter must be fulfilled by States already 
existing. The valid objection is not against the fact of their discharging it, but 
against their carrying it out as a matter of arbitrary policy distinguished from legal 
duty.17

(p. 137) Taken to its logical conclusion, however, the constitutive view is as a matter of 
principle impossible to accept: it is clearly established that states cannot by their 
independent judgement remove or abrogate any competence of other states established by 
international law (as distinct from agreement or concession). Moreover, the constitutive 
theory of recognition leads to substantial difficulties in terms of practical application. How 
many states must recognize? Can existence be relative only to those states which 
recognize?18 Is existence dependent on recognition only when this rests on an adequate 
knowledge of the facts? More vitally, does non-recognition by a state entitle it to treat an 
entity as a non-state for the purposes of international law, for example by intervening in its 
internal affairs or annexing its territory?

One solution put forward is that of the ‘collectivization’ of recognition, under which 
statehood matures through UN membership, or at least a call by the UN that the new state 
be recognized.19 Whilst this would circumvent what Lauterpacht called the ‘grotesque 
spectacle’20 of relative statehood, it has its own problems:21 notably, it cannot account for 
the legal position of a state in the period between its declaration of independence and its 
admission to the UN, which in the case of the two Koreas lasted some 43 years.22 Moreover, 
under Article 4 of the UN Charter statehood is a criterion for membership, not a 
consequence.
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(B)  The varied legal consequences of recognition and non- 
recognition
There is no such thing as a uniform type of recognition or non-recognition.23 The 
terminology of official communications and declarations is not very consistent: there may 
be ‘de jure recognition’, ‘de facto recognition’, ‘full diplomatic recognition’, ‘formal 
recognition’, and so forth. The term ‘recognition’ may be absent, taking the form instead of 
agreement to establish diplomatic relations or a congratulatory message on independence 
day. The typical act of recognition has two legal functions. First, the determination of 
statehood, a question of law: such individual determination may have evidential value.24 

Secondly, a condition of the establishment of formal relations, including diplomatic relations 
and (p. 138) the conclusion of bilateral treaties: it is this second function which has been 
described by some as ‘constitutive’, but it is not a condition of statehood. Since states are 
not legally required to make a public declaration of recognition nor to undertake optional 
relations such as the exchange of ambassadors, the expression of state intent involved is 
political in the sense of being voluntary. But it may also be political in a more obvious sense. 
An absence of recognition may not rest on any legal basis at all, there being no attempt to 
pass on the question of statehood as such. Non-recognition may simply be part of a general 
policy of disapproval and boycott. Recognition may be part of a policy of aggression 
involving the creation of a puppet state: the legal consequences here stem from the 
breaches of international law involved.25

Above all, recognition is a political act and is to be treated as such. Correspondingly, the 
term ‘recognition’ does not absolve the lawyer from inquiring into the intent of the 
recognizing government, placing this in the context of the relevant facts and law. Indeed, 
non-recognition (in the sense of a refusal to have formal relations) may carry with it the 
implicit assumption of recognition (in the sense of an acknowledgement of existence). 
Warbrick notes that a bare statement of non-recognition carries five possible meanings, 
only one of which is a definitive declaration that the entity in question is not regarded as a 
state. Under his taxonomy, non-recognition is: (1) a statement of neutrality, under which no 
view is taken deliberately as to the entity’s statehood; (2) driven purely by political 
calculations (thereby implying recognition of statehood in law); (3) driven by the 
understanding that recognition would be unlawful or premature (genuine non-recognition); 
(4) issued on the basis that supervening obligations in custom or treaty prevent recognition; 
and (5) issued on the basis of a supervening obligation imposed by the Security Council.26

This leads to a consideration of the practicalities of recognition: the existence of a state is of 
little worth unless it is accepted as such into the community of nations. It is of little value to 
assert that Taiwan or Somaliland is a state if no one will engage with it on such a basis.27

(C)  The ‘duty to recognize’
Lauterpacht28 and Guggenheim29 adopt the view that recognition is constitutive but that 
there is a legal duty to recognize. This standpoint has been vigorously criticized as bearing 
no relation to state practice and for its inconsistency, providing as it does that state consent 
is determinative of statehood whilst in the same breath narrowing its scope until only one 
option remains.30 A constitutive argument dependent on a duty (p. 139) to recognize in 
order to reconcile theoretical inconsistency becomes the declaratory theory viewed from a 
different perspective.

In principle, the legal duty implies that the entity in question already bears the marks of 
statehood and (although Lauterpacht does not express it thus) the duty would seem to be 
owed to the entity concerned. The argument postulates personality on an objective basis. 
Discussion of Lauterpacht’s views often reveals a certain confusion among the critics. 
Recognition, as a public act of state, is an optional and political act and there is no legal 
duty in this regard. However, in a deeper sense, if any entity bears the marks of statehood, 
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other states put themselves at risk legally if they ignore the basic obligations of state 
relations. Few, for example, took the view that its Arab neighbours could treat Israel as a 
non-entity. In this context of state conduct there is a duty to accept and apply certain 
fundamental rules of international law, a legal duty to ‘recognize’ for certain purposes at 
least.31 But there is no duty to make an express, public determination or to declare 
readiness to enter into diplomatic relations by means of recognition: this remains political 
and discretionary. Non-recognition (in this sense) is not a determinant of diplomatic 
relations, and the absence of diplomatic relations is not in itself non-recognition of the 
state.32

(D)  Implied recognition
Recognition is a matter of intention and may be express or implied.33 The implication of 
intention is a process aided by certain presumptions.34 According to Lauterpacht, in the 
case of recognition of states, only the conclusion of a bilateral treaty, the formal initiation of 
diplomatic relations, and, probably, the issue of consular exequaturs, justify the 
implication.35 No recognition is implied from negotiations, unofficial representation, the 
conclusion of a multilateral treaty to which the unrecognized entity is also a party, 
admission to an international organization (at least in respect to those not supporting 
admission),36 or participation with the entity concerned at an international conference. 
Confusion arises from two sources. First, the terminology of governmental statements may 
lead tribunals to give legal status to acts intended only to give a low level of recognition:37 

for example, an authority with which only informal and limited contacts have been 
undertaken may be accorded sovereign immunity by national courts.38 Secondly, different 
considerations ought to apply to different aspects of recognition, yet doctrine tends to 
generalize about the subject. Thus, in terms of evidence in an international tribunal, 
informal relations, (p. 140) especially if these persist, may have probative value on the issue 
of statehood. However, as a matter of optional bilateral relations, recognition depends on 
intention.39

(E)  Retroactivity of recognition
British and US courts have applied the principle of retroactivity in following or interpreting 
the views of the executive in matters of recognition,40 but Oppenheim describes the rule as 
‘one of convenience rather than of principle’.41 Once again, one ought not to generalize 
except to say that on the international plane there is no rule of retroactivity. As to the basic 
rights and duties entailed by statehood, delayed recognition cannot be ‘retroactive’ because 
in a special sense it is superfluous. Optional and consensual relations it may or may not be, 
since the area is one of discretion.42

(F)  Recognition and membership of international organizations
Collective recognition may take the form of a joint declaration, for example that of the 
Allied Supreme Council after the First World War, or an invitation to a new state to become 
a party to a multilateral treaty of a political character such as a peace treaty.43 The 
functioning of international organizations of the type of the League of Nations and UN 
provides a variety of occasions for recognition, of one sort or another, of states. Recognition 
of other members, or of non-members, may occur in the course of voting on admission to 
membership44 and consideration of complaints involving threats to or breaches of the 
peace. Indeed, it has been argued that admission to the League and the UN entails 
recognition by operation of law by all other Members, whether or not they voted for 
admission.
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The position, supported by principle and practice, would seem to be as follows. Admission 
to membership is evidence of statehood,45 and non-recognizing Members are at risk if they 
ignore the basic rights of existence of an entity the object of their non-recognition.46 

However, there is nothing in the Charter, or customary law, which (p. 141) requires a non- 
recognizing state to enter into optional bilateral relations with other Members.47 In any 
event, the test of statehood in general international law is not necessarily applicable to the 
issue of membership in the specialized agencies of the UN,48 as demonstrated by the 
admission of Palestine to the United National Educational, Scientific and Cultural 
Organization (UNESCO) in 2011.49

There are other elements in the case of organizations. Can the UN and its organs (including 
the Secretariat), as such, accord recognition? For the purposes of the Charter, numerous 
determinations of statehood are called for: for example, the UN Secretary-General acts as 
depositary of important treaties. Whether such determinations provide evidence of 
statehood for general purposes must depend on the relevance to general international law 
of the criteria employed in a given case.50 Attitudes of non-recognition may depend on the 
political positions of individual Members and the view that in any case the special 
qualifications for membership contained in Article 4 of the Charter are not fulfilled: 
statehood may be necessary but it is not sufficient.

3.  Recognition of Governments
The status of an entity as the government of a state raises somewhat different issues to 
those raised by recognition of statehood, although the differences were historically 
obscured by the practice of diplomatic recognition being applied to both states and 
governments.51 The legal entity in international law is the state; the government is in 
normal circumstances the representative of the state, entitled to act on its behalf. The 
consequences of an entity not being considered a state are potentially greater. The absence 
of a (recognized) state with respect to some area of the world raises the possibility of a 
legal vacuum, although in practice this may be mitigated in various ways.52 By contrast, the 
absence of a (recognized) government does not lead to a loss of title, and may instead 
require some form of curatorship.53

(p. 142) In short, although recognition of government and state may be closely related, they 
are not identical. Non-recognition of a particular regime is not necessarily a determination 
that the community represented by that regime does not qualify for statehood. Non- 
recognition of a government may mean that it is not regarded as a government in terms of 
independence and effectiveness, or that the non-recognizing state is unwilling to have 
normal intergovernmental relations with it. Recognition in the context of voluntary relations 
may be made conditional on the democratic character of the regime, the acceptance of 
particular claims, or the giving of undertakings, for example on treatment of minorities.54 

Here, the European Community’s Guidelines on the Recognition of New States, adopted in 
response to the breakup of the USSR and Yugoslavia, are instructive.55 The sphere of 
optional relations and voluntary obligations is one of discretion and bargain. In terms of 
bilateral voluntary relations, an unrecognized government is little better off than an 
unrecognized state.

In Tinoco Concessions, Great Britain claimed on the basis of concessions granted by a 
former revolutionary government of Costa Rica which had not been recognized by some 
other states, including Great Britain itself. The arbitrator, Taft CJ, observed:

The non-recognition by other nations of a government claiming to be a national 
personality, is usually appropriate evidence that it has not attained the 
independence and control entitling it by international law to be classed as such. But 
when recognition vel non of a government is by such nations determined by inquiry, 
not into its de facto sovereignty and complete governmental control, but into its 
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illegitimacy or irregularity of origin, their non-recognition loses something of 
evidential weight on the issue with which those applying the rules of international 
law are alone concerned. What is true of the non-recognition of the United States in 
its bearing upon the existence of a de facto government under Tinoco for thirty 
months is probably in a measure true of the non-recognition by her Allies in the 
European War. Such non-recognition for any reason, however, cannot outweigh the 
evidence disclosed by this record before me as to the de facto character of Tinoco’s 
government, according to the standard set by international law.56

In the case of governments, ‘the standard set by international law’ is so far the standard of 
secure de facto control of all or most of the state territory. The Tinoco regime had that, and 
was thus the government for the time being of Costa Rica, irrespective of non-recognition.

(p. 143) (A)  De jure and de facto recognition
The distinction between de jure and de facto recognition occurs exclusively in the context of 
recognition of governments: there is no such thing as a de facto state.57 General 
propositions about the distinction are to be distrusted; everything depends on the intention 
of the government concerned and the general context of fact and law.58 On the international 
plane, a statement that a government is recognized as the ‘de facto government’ of a state 
may involve a purely political judgement, involving a reluctant or cautious acceptance of an 
effective government, lawfully established in terms of international law and not imposed 
from without, or an unwarranted acceptance of an unqualified agency. On the other hand, 
the statement may be intended as a determination of the existence of an effective 
government, but with reservations as to its permanence and viability. No doubt the legal 
and political reasons for caution may coincide, but they rarely affect courts, which, with or 
without the epithet de facto, accord recognition the same effect. It is sometimes said that 
de jure recognition is irrevocable while de facto recognition can be withdrawn. In the 
political sense, recognition of either kind can always be withdrawn: legally it cannot be 
unless a change of circumstances warrants it.

Situations do occur where there is a serious legal distinction between de jure and de facto 
recognition. Thus, some governments accepted certain legal consequences of German 
control of Austria, 1938–45, and Czechoslovakia, 1939–45, for example in the fields of 
nationality law and consular relations. Yet these same governments did not accept the 
lawfulness of German control.59 In documents relating to these matters, ‘de facto 
recognition’ may be used to describe acceptance of facts with a dubious legal origin: de jure 
recognition would be inappropriate and unjustifiable.60 In this context, it is hazardous to 
accept the full legal competence of an administration accorded only ‘de facto recognition’. 
Thus, in Bank of Ethiopia v National Bank of Egypt and Liguori,61 the Court gave effect to 
an Italian decree in Ethiopia on the basis that the UK had recognized Italy as the de facto 
government. In truth, Italy was no more than a belligerent occupant. Furthermore, in 
situations where rival governments were accorded de jure and de facto recognition in 
respect of the same territory, problems arise if the same legal consequences are given to 
both forms of recognition.62

(p. 144) (B)  Recognition of governments in abeyance
There is a school of thought supporting the automatic recognition of de facto governments, 
exemplified by the ‘Estrada doctrine’ enunciated by the Mexican Secretary of Foreign 
Relations in 1930.63 As a means of reducing non-recognition as a source of interference in 
internal affairs this is laudable, but difficulties remain.
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In 1980, the British government adopted the practice of no longer according recognition to 
governments. The statement read as follows:

Where an unconstitutional change of regime takes place in a recognised State, 
Governments of other States must necessarily consider what dealings, if any, they 
should have with the new regime, and whether and to what extent it qualifies to be 
treated as the Government of the State concerned. Many of our partners and allies 
take the position that they do not recognise Governments and that therefore no 
question of recognition arises in such cases. By contrast, the policy of successive 
British Governments has been that we should make and announce a decision 
formally ‘recognising’ the new Government.

This practice has sometimes been misunderstood, and, despite explanations to the 
contrary, our ‘recognition’ interpreted as implying approval …

We have therefore concluded that there are practical advantages in following the 
policy of many other countries in not according recognition to Governments. Like 
them, we shall continue to decide the nature of our dealings with regimes which 
come to power unconstitutionally in the light of our assessment of whether they are 
able of themselves to exercise effective control of the territory of the State 
concerned, and seem likely to continue to do so.64

The practical result of this change has been unfortunate. Executive certificates, like the one 
supplied in Gur Corp,65 may be indecisive and reflect the premise that the issues are 
unrelated to questions of general international law. Such a premise is especially 
inappropriate in cases where the legitimacy of the regime raises issues of validity, for 
example in the case of foreign intervention. No doubt the facts are paramount in each case 
but the facts can only be assessed within the appropriate legal framework.66

When issues of international legality have been in question, however, the UK government 
has provided the necessary guidance, for example in relation to the status of Kuwait under 
Iraqi occupation in 1990;67 and the status of the ‘Turkish Republic of Northern 
Cyprus’ (TRNC).68 Clarification as to the legitimate government of Libya was provided in 
the form of a certificate (apparently contrary to the (p. 145) announced policy) explicitly 
stating that the government considered the National Transitional Council (NTC) to be the 
legitimate government of Libya and did not recognize any other government in Libya, 
notably the former Qaddafi regime. This certificate permitted the NTC to obtain access to 
English bank accounts in Libya’s name formerly under the control of Qaddafi and his 
supporters.69

(C)  Credentials and representation in international organizations
The approval of the credentials of state representatives by organs of the UN raises 
problems similar, but not identical, to those concerning admission, since in practice the 
formal requirements for approving credentials have been linked with a challenge to the 
representation of a state by a particular government.70

4.  Collective Non-Recognition and Sanctions
One form of collective non-recognition seen in practice is the resolution or decision of an 
organ of the UN, based on a determination that an illegal act has occurred.71 Support for 
the concept was provided by the International Court in the Kosovo advisory opinion.72 

Article 41(2) of the International Law Commission (ILC) Articles on the Responsibility of 
States for Internationally Wrongful Acts takes this further, providing that ‘no State shall 
recognize as lawful a situation created by a serious breach’ of an obligation arising under a 
peremptory norm of international law.73 In the present context, this obligation entails two 
central duties of abstention: (1) not to recognize as lawful situations created by a serious 
breach of international law; and (2) not to render aid or assistance in maintaining the 
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situation. Thus, there is a duty not to recognize the illegal acquisition of territory, an 
obligation confirmed as customary international law in the Wall opinion.74

(p. 146) It is possible, though by no means necessary, to refer to such practice as collective 
non-recognition. There is no doubt a duty of states parties to a system of collective security 
or other multilateral conventions not to support or condone acts or situations contrary to 
the treaty concerned.75 The duty of non-recognition is not, however, absolute. As the 
International Court stated in Namibia:

In general, the non-recognition of South Africa’s administration of the Territory 
should not result in depriving the people of Namibia of any advantages derived from 
international co-operation. In particular, while official acts performed by the 
Government of South Africa on behalf of or concerning Namibia after the 
termination of the Mandate are illegal and invalid, this invalidity cannot be 
extended to those acts, such as, for instance, the registration of births, deaths and 
marriages, the effects of which can be ignored only to the detriment of the 
inhabitants of the Territory.76

This formulation is very similar to the historical position adopted by the US and later by the 
UK, whereby the national courts of a non-recognizing state may continue to give effect to 
rights and liabilities of non-recognized regimes which are of an essentially internal and 
private law character.

In some contexts, the duty of non-recognition will be carefully spelled out and may be 
associated with measures recommended or required as a form of sanction or enforcement. 
The Security Council resolutions of 1965 and 1966 characterized the Smith regime in 
Rhodesia as unlawful in terms of the UN Charter and called upon all states not to recognize 
it.77 Similar issues arose in relation to the situation in Namibia (formerly South West Africa) 
following the termination of the Mandate,78 the South African ‘Bantustans’,79 the status of 
the TRNC after the Turkish invasion of 1974,80 and in relation to the annexation of East 
Timor by Indonesia.81 More recently, the obligation (p. 147) has arisen in relation to Israeli 
activities in the Occupied Territories as a consequence of the Wall advisory opinion, where 
the Court said:

Given the character and the importance of the rights and obligations involved, the 
Court is of the view that all states are under an obligation not to recognize the 
illegal situation resulting from the construction of the wall in the Occupied 
Palestinian Territory, including in and around East Jerusalem. They are also under 
an obligation not to render aid or assistance in maintaining the situation created by 
such construction.82

The General Assembly subsequently called on all Members ‘to comply with their legal 
obligations as mentioned in the Advisory Opinion’,83 but the Security Council took no action 
with respect to the matter, and no state undertook to alter its behaviour towards Israel, 
even with respect to the provision of aid.84

The General Assembly has called for the non-recognition of the Russian annexation of 
Crimea and Sevastopol, alongside the European Union, with the latter also imposing 
sanctions.85 The underlying situation is unresolved.

5.  Issues of Recognition Before National Courts
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(A)  Overview
Individual recognition may have important practical consequences on a domestic level.86 

Where the local courts are willing or obliged to follow the advice of the executive, the 
unrecognized state or government cannot claim immunity from the jurisdiction, obtain 
recognition for purposes of conflict of laws of its legislative and judicial acts, or sue in the 
local courts. The attitude to questions of recognition adopted by municipal courts will thus 
reflect the policies of the forum state, and great caution is needed in using municipal cases 
to establish propositions about recognition in general international law. In particular, 
because of the constitutional position of many courts in matters concerning foreign 
relations, it is unjustifiable to treat the cases as evidence supporting the constitutive 
position.

(p. 148) (B)  The position of the UK courts
In matters of recognition, the UK judiciary has historically adhered to two closely related 
principles. The first, expressed in The Arantzazu Mendi, is that ‘[o]ur State cannot speak 
with two voices on such a matter, the judiciary saying one thing, the executive another.’87 

The second is that although both the executive and the judiciary are considered to be 
manifestations of the state, only the former is competent to determine foreign policy. It is 
accordingly not within the purview of the courts, sua sponte, to ‘recognize’ a state or 
government;88 rather, they must follow the lead of the executive. Thus, in the early case of 
The Annette,89 the courts refused to extend state immunity to ships of the unrecognized 
‘Provisional Government of Northern Russia’. More recently, in Bouhadi v Breish, the court 
was required to identify the Libyan Investment Authority’s chairperson, which the Libyan 
government was entitled to appoint. This was contested as two appointments were made by 
competing authorities. Following the UK executive’s statement that it had not recognized 
either authority and that its priority was ‘to establish a Government of National Accord’ 
which would ‘clarify the leadership of the Libyan Investment Authority’, the court adjourned 
the case.90 Although the UK government has professedly ceased issuing formal statements 
of recognition of governments, it still does so on occasion, in which case its certificate will 
be taken by the courts as conclusive.91

In the absence of a certificate, the court may examine executive action to infer that 
recognition has taken place.92 But the court is not required to guess at an unexpressed 
intent, and can look at the matter at large. In Republic of Somalia v Woodhouse Drake and 
Carey (Suisse) SA, Hobhouse J saw the following factors as determinative in the absence of 
a certificate: (1) whether the government in question is the constitutional government of 
the state; (2) the degree, nature, and stability of its administrative control; (3) whether the 
executive has had any dealings with the purported government and the nature of those 
dealings; and (4) in marginal cases only, the attitude of other (p. 149) states towards the 
purported government.93 He added that mere statements by the Foreign and 
Commonwealth Office falling short of outright recognition, though highly persuasive as 
evidence, were not determinative.94

The question may be complicated where the executive chooses to qualify its recognition as 
de facto rather than de jure. In AM Luther v James Sagor & Co, the Court of Appeal held 
that the fact that recognition was extended on a de facto basis alone did not diminish the 
legal rights available to the state.95 This position was refined in the Haile Selassie case.96 

This was a claim by the Emperor of Ethiopia to assets located in England at a time when the 
UK recognized Italy as the de facto government, whilst Selassie remained de jure sovereign. 
At first instance, it was held that the Italian de facto authority did not impair the emperor’s 
capacity to recover the assets in question, but before the defendant appealed, the UK 
government extended de jure recognition to the Italian authorities in Ethiopia. The Court of 
Appeal held this to operate retroactively97 from the date at which de facto authority was 

86 

87 

88

89

90

91

92

93

94

95 96 

97



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

first extended. Thus, the emperor’s claim was displaced and any rights to property held 
vested in the King of Italy.

The Haile Selassie case gives texture to an obvious problem; that is, when there is both a de 
jure and de facto government with respect to the same territory.98 Historically, the practice 
of the British courts was ‘uniform to the point of rigidity’:99 the acts of unrecognized states 
and governments were given no weight.100 But the courts have adopted a number of 
devices by way of mitigation. The first, which is virtually a legal fiction, operates on the 
basis of an imputed agency: the acts of the unrecognized entity are considered to be 
performed under powers delegated to it by the legitimate sovereign. In the Carl Zeiss 
case,101 the House of Lords interpreted the acts of the unrecognized government of the 
German Democratic Republic (GDR) as those of a subordinate organ of the Soviet Union, 
the de jure government of the relevant territory; the practical effect was that the acts of the 
GDR government could give rise to rights and liabilities ordinarily seen to emanate from a 
de jure government without offending the executive’s policy of non-recognition. A similar 
situation emerged in Gur Corp, where the Court of Appeal found the unrecognized 
‘Bantustan’ of Ciskei to be a subordinate body of South Africa.102

(p. 150) A second device permits the recognition of private acts internal to the 
unrecognized states. Put simply, the English courts have sought to recognize rights and 
obligations which are of a wholly private law character, unconnected to the grounds for 
non-recognition.103 In Hesperides Hotels, Lord Denning MR expressed the view that the 
laws of a non-recognized entity could give rise to rights and obligations opposable in 
English courts insofar as they related to ‘the day-to-day affairs of the people, such as their 
marriages, their divorces, their leases, their occupations and so forth’.104 Lord Donaldson 
MR in Gur Corp agreed, noting that:

I see great force in this [private law] reservation, since it is one thing to treat a 
state or government as being ‘without the law’, but quite another to treat the 
inhabitants of its territory as ‘outlaws’ who cannot effectively marry, beget 
legitimate children, purchase goods on credit or undertake countless day-to-day 
activities having legal consequences.105

The ‘private acts’ exception was applied by Sumner J in Emin v Yeldag,106 who expanded 
Lord Denning’s position to include all private acts done within a non-recognized state, 
provided that (1) there was no statutory prohibition on the recognition of the act, and (2) 
the act of recognition did not undermine the political or diplomatic goals of the 
executive.107

The limits of the exception were demonstrated in Kibris Türk, where the court reviewed a 
decision by the Secretary of State for Transport refusing to permit a Turkish airline to 
operate flights between the UK and the TRNC. Wyn Williams J upheld the decision for two 
reasons. In the first place, though it controlled only the south of the island, the government 
of Cyprus was the recognized government for the territory in question within the meaning 
of the Chicago Convention108 and therefore had the capacity to regulate air traffic within 
the territory.109 In the second, for the court to allow the granting of a permit would be to 
contradict the government’s long-standing non-recognition of the TRNC; in this respect, the 
private acts exception could not be invoked:

[M]any of the acts of the Government of the TRNC as they relate to aviation are 
public and international in character. They are not properly described as laws which 
regulate the day to day affairs of the people who reside in the TRNC either as 
described by Lord Denning MR, or Sumner J … This court is obliged to refuse to 
give effect to the validity of acts car(p. 151) ried out in a territory which is 
unrecognized unless the acts in question can properly be regarded as regulating the 
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day to day affairs of the people within the territory in question and can properly be 
regarded as essentially private in character.110

(C)  The position of the US courts
Much of the jurisprudence concerning non-recognition arose from the US refusal to 
recognize the Soviet Union from the latter’s emergence in 1922111 to the Roosevelt–Litvinov 
Agreements of 1933.112 The US position on the recognition of governments generally is as 
set out in the Restatement Third:113

(1)  an entity not recognized as a state, or a regime not recognized as the 
government of a state, is ordinarily denied access to courts in the United 
States;

(2)  a regime not recognized as the government of a state is not entitled to 
property belonging to that state located in the United States;

(3)  courts in the United States ordinarily give effect to acts of a regime 
representing an entity not recognized as a state, or of a regime not 
recognized as a government of a state, if those acts apply to territory under 
the control of that regime and relate to domestic matters only.

In respect of principles (1) and (2) above, the situation in the US is similar to that of the UK: 
a non-recognized state114 or government can neither appear before the forum courts, nor 
assert a right to property held in the US.115 Although the courts have indicated that a mere 
absence of recognition is not determinative,116 where the executive has indicated clearly 
that the courts are closed to an unrecognized state, the judiciary will normally comply.

The prohibition on access, however, may be relaxed depending on the facts of the case, the 
practical consequences of granting or not granting access, and the extent to (p. 152) which 
access is germane to the foreign policy goals of the US.117 Thus, in Upright v Mercury 
Business Machines Co,118 non-recognition of the GDR did not prevent the assignee of a 
trade acceptance issued by a GDR instrumentality from bringing suit. By contrast, in 
Kunstsammlungen zu Weimar a GDR government agency was converted into a purportedly 
separate legal person in an attempt to intervene in a case concerning the recovery of two 
valuable paintings. The court determined that the formal change had no effect on the GDR’s 
control of the erstwhile agency, and denied it standing, noting that to do otherwise would 
be to ‘render our government’s non-recognition of the German Democratic Republic a 
meaningless gesture’.119

US courts since the Civil War120 have acknowledged the acts of non-recognized states, 
provided that such acts ‘[deal] solely with private, local and domestic matters’ and not 
‘matters extending beyond the borders’ of the unrecognized entity.121 This in effect 
presaged the private acts exception: Lauterpacht called it the doctrine of ‘justice and public 
policy’.122 The rationale was expressed in Salimoff v Standard Oil Co of New York: ‘to refuse 
to recognize Soviet Russia as a government regulating the internal affairs of the country, is 
to give to fictions an air of reality which they do not deserve’.123 The limits of the doctrine, 
however, may be seen in The Maret,124 where the court refused to recognize the 
nationalization of a ship by the unrecognized Soviet Republic of Estonia.125

(D)  The position in Europe
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(i)  A ‘pan-European’ approach
The legal consequences of non-recognition in Europe vary from state to state, but some 
overarching framework is provided by pan-European institutions, especially the Court of 
Justice. As a general rule (to which Switzerland and the Netherlands are notable 
exceptions),126 non-recognized states have no right of appearance, and their acts will (p. 
153) not be given effect by European courts.127 This was seen in the early Soviet Marriages 
case, where the Royal Hungarian Court of Appeal refused to acknowledge a marriage 
concluded under the laws of the unrecognized Russian Soviet Federative Socialist 
Republic.128 The position softened somewhat by the later twentieth century, as suggested in 
the attitude of the Italian Court of Cassation towards the GDR:

In conformity with long-standing doctrine in Italy and throughout the European 
continent … where the question arises of establishing the effects in Italy of an act of 
private law executed abroad, it is irrelevant whether or not a State maintains 
diplomatic relations with another State whose rule of private international law is to 
be enforced, or whether or not the latter State is recognized by the former. The only 
prerequisite for the enforcement of a foreign legal rule is its effectiveness, provided 
that the particular legal provision does not also require reciprocity of treatment and 
so long as the principles of the foreign law to be enforced do not appear 
incompatible with the fundamental rules of the lex fori, in which case the foreign 
law is unenforceable for reasons of public policy.129

Differences in approach may depend on the readiness of national courts to apply 
international law. In some states, the judiciary treats the political question of recognition as 
distinct from statehood and assesses the capacity of an entity proprio motu rather than 
deferring to executive acts. This may be seen in Fretilin v Netherlands, in which an East 
Timorese resistance group attempted to halt the sale of three Dutch corvettes to the 
Indonesian government. The District Court of Amsterdam held the claim inadmissible on 
grounds that East Timor was not a state and the Fretilin Liberation Front therefore had no 
legal personality. It said, however, that ‘this question must be decided independently by a 
court of law, irrespective of the question of recognition’ and, further, ‘on the basis of the 
factual criteria for statehood laid down by international law’.130 A more recent example is 
the Italian Court of Cassation in Djukanovic, deciding that Montenegro was not then a 
state.131

In Anastasiou I,132 the European Court of Justice heard questions referred to it by the 
English High Court regarding the importation of agricultural products from the TRNC. 
Under the terms of an Association Agreement between the European Communities and the 
Republic of Cyprus in 1972 and a protocol concluded in 1977, in order to obtain preferential 
tariff treatment each consignment of goods for export was to be accompanied by a 
certificate issued by the customs authorities of the exporting state as proof of origin. 
Northern Cypriot goods were exported into the UK and elsewhere133 with certificates 
produced by TRNC authorities, prompting the question (p. 154) whether these were valid 
for the purposes of the agreement and protocol. Although the question turned mainly on the 
interpretation of the relevant texts, the UK and the European Commission argued that to 
deny the validity of the certificates would be to deny the inhabitants of the TRNC the 
advantages granted by the agreement and protocol, and thus the Namibia exception 
applied.134 The Court, adopting the position of Advocate-General Gulmann,135 disagreed:

While the de facto partition of the territory of Cyprus, as a result of the intervention 
of the Turkish armed forces in 1974, into a zone where the authorities of the 
Republic of Cyprus continue fully to exercise their powers and a zone where they 
cannot in fact do so raises problems that are difficult to resolve in connection with 
the application of the Association Agreement to the whole of Cyprus, that does not 
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warrant a departure from the clear, precise and unconditional provisions of the 
1977 Protocol on the origin of products and administrative cooperation.136

(ii)  Expanding the Namibia exception
Notwithstanding the judgment of the European Court of Justice in Anastasiou I, the 
Namibia exception arguably has been expanded before the European Court of Human 
Rights.137

In Loizidou v Turkey, Turkey argued that in order to provide housing for displaced Turkish 
Cypriots fleeing from the south, the TRNC was justified in expropriating the houses of 
displaced Greek Cypriots. The majority did not reject this argument outright, but said that 
in the circumstances the expropriation was disproportionate.138 The Court went further in 
Cyprus v Turkey (Fourth Interstate Case), where it accepted that the remedies available in 
the TRNC were ‘domestic’ remedies provided by Turkey:139

It is to be noted that the International Court’s Advisory Opinion … shows clearly 
that, in situations similar to those arising in the present case, the obligation to 
disregard acts of de facto entities is far from absolute. Life goes on in the territory 
concerned for its inhabitants. That life must be made tolerable and be protected by 
the de facto authorities, including their courts; and, in the very interest of the 
inhabitants, the acts of these authorities related thereto cannot be simply ignored 
by third States or by international institutions, especially courts, including this one. 
To hold otherwise would amount to stripping the inhabitants of the territory of all 
their rights whenever they are discussed in an international context, which would 
amount to depriving them even of the minimum standard of rights to which they are 
entitled.140

(p. 155) The Court built on this further in Demopoulos v Turkey, where access to the Court 
was barred under Article 35(1) of the European Convention on the basis that domestic 
remedies in the TRNC had not been exhausted.141

6.  Conclusion
Despite continuing attempts (not least in successive editions of the present work) to 
dethrone the constitutive theory and to treat recognition as a manifestation of ordinary 
interstate processes of consent and acquiescence, formal diplomatic recognition remains an 
option, used in relation to conflictual situations involving new states and occasionally new 
governments and presented as somehow definitive. The fact that recognition by a single 
state, or even a majority of states, cannot on ordinary principles constitute or settle the 
status of the recognized entity for non-recognizing states does not seem to deter. Given the 
decentralized system of interstate relations and the rarity of occasions for third party 
settlement, it is something that disputes over recognition are not more chaotic in their 
outcomes than they currently seem to be.
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(1998) 115 ILR 536, 589–90. Further: Talmon (2004) 75 BY 101, 106–7.
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219.
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(1971) 65 AJIL 214, 217; Brownlie (1982) 53 BY 197, 209; Talmon (2004) 75 BY 101, 103; 
Crawford (2nd edn, 2006) 22.

 31  E.g. 1 Restatement Third §202(1).

 32  Brownlie (1982) 53 BY 197, 209.
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 34  Lauterpacht (1947, repr 2013) 369–408; Chen (1951) 201–16; Lachs (1959) 35 BY 252. 
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 53  E.g. Republic of Somalia v Woodhouse, Drake & Carey (Suisse) SA [1993] QB 54.

36

37

38

39

40

41

42

43

44

45

46

47

48

49

50

51

52

53

https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-7#
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-8#


From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021
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 60  British de jure recognition in 1938 of the Italian conquest of Ethiopia in 1936 was 
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 62  Further: Carl Zeiss Stiftung v Rayner and Keeler Ltd (No 2) [1967] 1 AC 853, 898–904 
(Lord Reid), 950–78 (Lord Wilberforce). Also: Hesperides Hotels Ltd v Aegean Turkish 
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 63  Estrada (1931) 25 AJIL Supp 203; Jessup (1931) 25 AJIL 719.

 64  UKMIL (1980) 51 BY 355, 367–8. Also: Warbrick (1981) 30 ICLQ 568. Further: 1 
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 65  Gur Corp v Trust Bank of Africa Ltd [1987] 1 QB 599.
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 68  Caglar v Billingham (1996) 108 ILR 510, 519; Veysi Dag v Secretary of State (2001) 122 
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 69  British Arab Commercial Bank plc v National Transitional Council of the State of Libya 
(2011) 147 ILR 667, 675–7 (Blair J). Further: Warbrick (2012) 61 ICLQ 247; Schuit (2012) 
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 79  SC Res 385 (1976); SC Res 402 (1976); SC Res 407 (1977); SC Res 417 (1977).

 80  SC Res 541 (1983); SC Res 550 (1984). Further: Case C-432/92 R v Minister of 
Agriculture, Fisheries and Food, ex p SP Anastasiou (Pissouri) Ltd (1994) 100 ILR 257; 
Loizidou v Turkey, Preliminary Objections (1995) 103 ILR 622; Loizidou v Turkey, Merits 
(1996) 108 ILR 443; Demopoulos v Turkey (2010) 158 ILR 88. Generally: Ronen (2011) 38– 
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28 November 1977; GA Res 33/39, 13 December 1978; GA Res 34/40, 21 November 1979; 
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case of Israel and Palestine). Talmon in Talmon et al (2006) 99, 125, is more sanguine, but 
believes the scope of the duty to be limited.

 85  GA Res 68/262, 27 March 2014, op para 6. On sanctions: e.g. Council Regulation (EU) 
692/2014, OJ L183/9; Council Regulation (EU) 1351/2014, OJ L365/46. For individual non- 
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 86  Generally: Mann (1943) 29 GST 143; Merrills (1971) 20 ICLQ 476; Nedjati (1981) 30 
ICLQ 388; Verhoeven (1985) 192 Hague Recueil 13; Talmon (1998) Appendix I; Fatima, 
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[1978] AC 547, 617; Gur Corp v Trust Bank of Africa Ltd [1987] QB 599, 604 (Steyn J), on 
appeal, ibid, 625 (Nourse LJ); Lonrho Exports Ltd v Export Credits Guarantee Department 
[1999] Ch 158, 179 (Lightman J); R (Sultan of Pahang) v Secretary of State (2011) 152 ILR 
543, 548 (Maurice Kay LJ), 554 (Moore-Bick LJ); British Arab Commercial Bank plc v 
National Transitional Council of the State of Libya (2011) 147 ILR 667, 676–7 (Blair J); Al 
Attiya v Al Thani (2016) 174 ILR 519, 544 (Blake J).

 88  As noted by Mann (1943) 29 GST 143, 145: ‘[t]he Courts cannot make foreign 
policy’ (emphasis in original).

 89  [1919] P 105. Also: Luther v Sagor [1921] 1 KB 456, on appeal: [1921] 3 KB 532.

 90  [2016] EWHC 602 (Comm).

 91  E.g. Mighell v Sultan of Johore [1894] 1 QB 149, 158 (‘When once there is the 
authoritative certificate of the Queen through her minister of state as to the status of 
another sovereign, that in the courts of this country is decisive’); Carl Zeiss Siftung v 
Rayner and Keeler Ltd (No 2) [1967] AC 853, 43 ILR 25; Gur Corp v Trust Bank of Africa 
Ltd [1987] QB 599; Veysi Dag v Secretary of State (2001) 122 ILR 529, 535–6; British Arab 
Commercial Bank plc v National Transitional Council of the State of Libya (2011) 147 ILR 
667, 676–7 (Blair J); Bouhadi v Breish [2016] EWHC 602 (Comm), [33] (Blair J).

 92  Gur Corp v Trust Bank of Africa Ltd [1987] QB 599, 625. Cf Mann (1987) 36 ICLQ 348, 
349–50; Beck (1987) 36 ICLQ 350.

 93  [1993] QB 54, 68.

 94  Ibid, 65. Further: Sierra Leone Telecommunications Co Ltd v Barclays Bank [1998] 2 All 
ER 821.

 95  [1921] 1 KB 456.

 96  Haile Selassie v Cable & Wireless Ltd (No 2) [1939] 1 Ch 182.

 97  But cf Gdynia Ameryka Linie Zeglugowe AS v Boguslawski [1953] AC 11 (recognition of 
the new de jure government’s acts only retrospective ‘in so far as those acts related to 
matters under its control at the time when the acts were done’); Civil Air Transport Inc v 
Civil Air Transport Corp [1953] AC 70 (‘retroactivity of recognition operates to validate acts 
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 98  Generally: Mann (1987) 36 ICLQ 348.
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 101  Carl Zeiss Siftung v Rayner and Keeler Ltd (No 2) [1967] AC 853. Also: Greig (1987) 83 
LQR 96.

 102  Gur Corp v Trust Bank of Africa Ltd [1987] 1 QB 599.

 103  Further: Caglar v Billingham (1996) 108 ILR 510, 534.

 104  Hesperides Hotels Ltd v Aegean Turkish Holidays [1978] QB 205, 218. Also: Carl Zeiss 
Siftung v Rayner and Keeler Ltd (No 2) [1967] AC 853, 954 (Lord Wilberforce).

 105  Gur Corp v Trust Bank of Africa Ltd [1987] 1 QB 599, 622.

 106  [2002] 1 FLR 956; cf B v B [2000] FLR 707. Also: Parent v Singapore Airlines & Civil 
Aeronautics Administration (2003) 133 ILR 264. Further: Ronen (2004) 63 CLJ 268.
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 108  Convention on International Civil Aviation, 7 December 1944, 15 UNTS 295 (as 
amended).

 109  R (Kibris Türk Hava Yollari & CTA Holidays) v Secretary of State for Transport (2009) 
148 ILR 683, 701–7. The decision was affirmed on appeal: (2010) 148 ILR 715. Further: 
Talmon (2005) 43 AdV 1; Talmon (2009) 8 Chin JIL 135.

 110  R (Kibris Türk Hava Yollari and CTA Holidays) v Secretary of State for Transport (2009) 
148 ILR 683, 714.

 111  E.g. Wulfsohn v RSFSR, 234 NY 372 (1923). On the early US cases: Dickinson (1931) 
25 AJIL 214; Borchard (1932) 36 AJIL 261; Lauterpacht (1947, repr 2013) 145–50 
(comparing early UK and US practice).

 112  Further: Kallis (1933) 20 Va JIL 1; Talmon (1998) 34–7; Grant (1999) 49–51.

 113  Generally: Fountain (1988–89) 29 Va JIL 473. For a reaffirmation of the executive’s 
exclusive power of recognition: Zivotofsky v Kerry, Secretary of State, 576 US (2015); 
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Unbound 61.

 114  But cf the special provisions under the Taiwan Relations Act, 22 USC §3301 and further 
Mingtai Fire and Marine Insurance Co Ltd v United Parcel Service, 177 F3d 1142 (9th Cir, 
1999). Further: Lee, The Making of the Taiwan Relations Act (2010); Ahl, ‘Taiwan’ (2008) 
MPEPIL. More generally, non-recognized governments are still offered certain protections 
under the US Criminal Code in relation to, e.g., counterfeiting of currency or killing of 
officials and representatives: 18 USC §§11, 1116. Non-recognized states are also entitled to 
sovereign immunity: Wulfsohn v RSFSR, 234 NY 372 (1923); cf Klinghoffer v SNC Achille 
Lauro, 937 F2d 44 (2d Cir, 1991).

 115  E.g. The Penza, 277 F 91 (EDNY, 1931); The Rogdai, 276 F 294 (ND Cal, 1920); RSFSR 
v Cibrario, 235 NY 255 (1923); Republic of Vietnam v Pfizer Inc, 556 F2d 892 (8th Cir, 
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 117  E.g. The Maret, 145 F2d 431, 439 (3d Cir, 1944); Transportes Aeros de Angola v 
Ronair, 544 F Supp 856, 863–4 (D Del, 1982) (corporations owned by non-recognized 
governments permitted to appear); Russian Volunteer Fleet v US, 282 US 481, 492 (1931) 
(alien investor from non-recognized country entitled to compensation for expropriation). 
Further: 1 Restatement Third §205, comment (a).

 118  213 NYS (2d) 417 (1961).
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(p. 156) 7  International organizations
1.  Introduction
As discussed in chapter 1, in the late eighteenth and nineteenth century states developed 
multilateral forms of cooperation, supplementing reliance on bilateral treaties and 
diplomacy. These included the first international organizations. Initially the mandates of 
such organizations were constrained, for example the European Commission of the Danube 
(1856) and the International Telegraph Union (1865). But after 1920 the League of Nations 
and then the UN provided a more developed notion of universal peacekeeping 
arrangements, and many specialized institutions concerned with technical, economic, and 
social cooperation were established. The study of international organizations and the 
multiplicity of institutions and agencies is a department of the political and social sciences: 
the present chapter can only indicate the main legal problems arising from interstate 
organizations.1

2.  Legal Personality
(A)  International organizations as subjects of international law
Given the large number of international organizations extant,2 it is difficult to find a catch- 
all definition that is neither under- nor over-inclusive. One starting point is (p. 157) Article 
2(a) of the ILC’s 2011 Articles on the Responsibility of International Organizations, which 
provides:

‘[I]nternational organization’ means an organization established by treaty or other 
instrument governed by international law and possessing its own international legal 
personality. International organizations may include as members, in addition to 
States, other entities.3

Whilst useful, this definition was developed in the context of international responsibility, 
which presupposes legal personality. It is possible for an international organization to have 
no such personality but still—by virtue of its treaty-based, interstate character and activity 
—be considered an international organization. Nonetheless, most international 
organizations will possess separate personality.

Although international organizations have existed since the mid-nineteenth century, 
attributing legal personality to them took some time.4 A shift began after 1919, though it 
was characterized by equivocation. The Covenant of the League of Nations made no 
reference to legal personality.5 By 1926, however, its modus vivendi with Switzerland 
included recognition of its separate existence on the international plane.6

Then, in Reparation for Injuries7 the International Court went a step further. Following the 
assassination of UN envoy Count Folke Bernadotte and his entourage by Zionist 
nationalists,8 the Court was asked to advise on the capacity of the UN, as an organization, 
to bring an international claim for injury to its personnel on the lines of diplomatic 
protection, and in respect of injury to the UN caused by the harm to its agents. The Charter 
did not contain any explicit provision on the international legal personality of the UN,9 but 
the Court drew on the implications of the instrument as a whole, noting that, if the UN was 
to fulfil its tasks, ‘the attribution of international personality is indispensable’.10

The Court then analysed the Charter itself and identified those textual elements that 
implied that the UN was intended to possess such personality, noting, inter alia, the defined 
position of Members in relation to the UN and the requirement that they assist it (Art 2(5)), 
the obligation to comply with and enforce decisions of the Security Council (Art 25), the 
capacity of the General Assembly to make recommendations to Members (Art 10), the grant 
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of legal capacity, privileges, and immunities to the UN in (p. 158) the territory of its 
Members (Arts 104, 105), and the conclusion of treaties between the UN and its Members 
(e.g. Art 43). These, the Court held, indicated that:

the Organization was intended to exercise and enjoy, and is in fact exercising and 
enjoying, functions and rights which can only be explained on the basis of the 
possession of a large measure of international personality and the capacity to 
operate upon an international plane. It is at present the supreme type of 
international organization, and it could not carry out the intentions of its founders if 
it was devoid of international personality. It must be acknowledged that its 
Members, by entrusting certain functions to it, with the attendant duties and 
responsibilities, have clothed it with the competence required to enable those 
functions to be effectively discharged.

Accordingly, the Court has come to the conclusion that the Organization is an 
international person. That is not the same thing as saying that it is a state, which it 
certainly is not, or that its legal personality and rights and duties are the same as 
those of a state. Still less is it the same thing as saying that it is ‘a super-state’, 
whatever that expression may mean …. What it does mean is that it is a subject of 
international law and capable of possessing international rights and duties, and that 
it has capacity to maintain its rights by bringing international claims.11

(B)  Indicia of international legal personality
Two main theories have been offered to explain the decision.12 The first is that it is the will 
of the founders that determines whether an international organization possesses 
international legal personality.13 If international law is based on the freely expressed 
consent of states, they may breathe personality into an organization.14 But some 
organizations are not expressly endowed with international legal personality, forcing its 
generation via inference. This problem was pronounced with organizations formed in the 
early years of the UN,15 but has declined with respect to later institutions.16 More 
substantial is the question how organizations created by some states interact with third 
parties, whose refusal to acknowledge their separate personality could reflect on the 
potential emptiness of the concept. One solution is to condition personality on recognition 
by third parties, but in practice the institution of recognition has not been extended to 
organizations.17

(p. 159) The alternative and better view is that international organizations are capable of 
attaining ‘objective’ legal personality independent of recognition by performing certain 
functions on the international plane.18 This was the position taken, at least in part, by the 
Court in Reparation for Injuries.19 The criteria for the possession of legal personality by an 
international organization may be summarized as follows:

(1)  a permanent association of states, or other organizations, with lawful objects, 
equipped with organs;

(2)  distinction, in terms of legal powers and purposes, between the organization and 
its member states; and

(3)  the existence of legal powers exercisable on the international plane and not solely 
within the national systems of one or more states. 20

An organization may exist but lack the organs and objects necessary for legal personality. 
The Commonwealth of Nations was such an association initially: it is now regarded as a 
distinct legal entity, though lacking a formal constitution.21 Similarly, a multilateral 
convention may be institutionalized to some extent with provision for regular conferences, 
yet not involve any separate personality. In its IFAD Advisory Opinion, the Court denied that 

11

12

13

14

15 16

17

18

19

20

21



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

the Global Mechanism to Combat Desertification had legal personality: not only was there 
no express provision to that effect in the constituent instruments, but the Global 
Mechanism had ‘not purported to exercise any power to enter into contracts, agreements or 
“arrangements”, internationally or nationally’.22

On the other hand, joint agencies of states,23 for example an arbitral tribunal or a river 
commission, may have restricted capacities and limited independence but be regarded as a 
separate legal person.24 This applies also to agencies and subsidiary organs of 
organizations, such as the United Nations Conference on Trade and Development 
(UNCTAD) or the UN High Commissioner for Refugees.

Secondly, if an organization has considerable independence and power to intervene in the 
affairs of member states, the arrangement may resemble a federal union. The EU (p. 160) is 
sometimes characterized in this way, though this is debatable, as it is only competent to 
exercise those powers attributed to it by its member states.25

Thirdly, while an organization with legal personality is normally established by treaty, the 
source could be the resolution of a conference of states or a uniform practice.26 The initial 
basis of the United Nations Industrial Development Organization (UNIDO) was to be found 
in resolutions of the General Assembly,27 whilst the Organization of the Petroleum 
Exporting Countries (OPEC) and the Organisation for Security and Cooperation in Europe 
(OSCE) derive from government consensus reached at international conferences.

In short, at the international level there is no legal and administrative process comparable 
to the municipal concept of incorporation. Where there is no constitutional system for 
recognizing and registering associations as legal persons, the primary test is functional. 
Indeed, it would be fatuous to work from an abstract model in the face of the existence of 
some 250 organizations of states, varying from the universal to the bilateral.

(C)  Objective personality and third states
One attribute of the objective theory of legal personality for international organizations is 
that it renders that personality opposable to third states, even though the organization in 
question is normally the creation of a treaty. This is made clear in the ILC’s commentary to 
Draft Article 2, where it is said that ‘it would not be necessary to enquire whether the legal 
personality of an organization has been recognized by an injured State before considering 
whether the organization may be held internationally responsible according to the present 
articles’.28 In this, the ILC saw as conclusive the decision in Reparation for Injuries, with its 
emphasis on ‘objective legal personality’.29 Although the Court conditioned its opinion on 
the quantity and standing of the founding Members of the UN, there are good reasons for 
applying this proposition to all international organizations, and in practice this has 
occurred.

(p. 161) 3.  Privileges and Immunities
In order to function effectively, international organizations require minimum standards of 
freedom and legal security for their assets, headquarters, and other establishments, and for 
their personnel and accredited representatives of member states.30 By analogy with 
diplomatic privileges and immunities, the necessary privileges and immunities of agents of 
international organizations, as well as of the organizations themselves, in respect of the 
territorial jurisdiction of host states (i.e. those states which have agreed to house the 
headquarters or other activities of an organization) may be recognized. The analogy is not 
perfect, however, and three difficulties are apparent.31 First, in contrast to diplomatic 
immunity, it is normal for officials of an organization to have the nationality of (and often a 
special relationship with) a member state, including the host state. A national of the 
receiving state who is a member of a foreign mission will only be extended diplomatic 
immunity on a narrow and highly conditioned basis.32 Secondly, a diplomat, although 
immune from the jurisdiction of the receiving state, remains under the sending state’s 
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jurisdiction. Thirdly, whereas reciprocity provides an incentive for states to respect 
international diplomatic law, an international organization does not have access to an 
effective regime of sanctions.

(A)  Sources of privileges and immunities
(i)  Treaty law
The privileges and immunities of international organizations derive from multiple sources.33 

In the first place, the constituent instrument of the organization will ordinarily contain at 
least a general provision34 stating that the organization and its personnel are to be 
accorded immunity. Article 105 of the Charter is emblematic:

1.  The Organization shall enjoy in the territory of each of its Members such 
privileges and immunities as are necessary for the fulfilment of its purposes. 
(p. 162)

2.  Representatives of the Members of the United Nations and officials of the 
Organization shall similarly enjoy such privileges and immunities as are 
necessary for the independent exercise of their functions in connexion with 
the Organization.

…35

A further source of privileges and immunities are separate multilateral agreements. The 
Convention on the Privileges and Immunities of the United Nations36 is the example most 
frequently identified as such, having inspired other similar instruments, notably the 
Convention on the Privileges and Immunities of the Specialized Agencies.37 These may be 
further cemented by headquarters agreements between the organization and host state, for 
example the agreement between the UN and the US with respect to the UN headquarters in 
New York.38

(ii)  National law
National law, especially host state law, is central in ensuring the privileges and immunities 
of international organizations. It will generally be required to implement relevant 
international agreements.39 It may add to these agreements, or act as substitute where the 
state in question has yet to enter into them.

(iii)  Customary international law
Then there is the question of the role of customary international law in this context.40 Some 
governments and municipal courts have adopted the view that immunity exists in custom.41 

The Restatement Third specifies that international organizations are entitled in custom to 
‘such privileges and immunities as are necessary for the fulfilment of the purposes of the 
organization, including immunity from legal process and from financial controls, taxes and 
duties’.42 Immunity has occasionally been recognized by (p. 163) the courts of non-member 
states,43 and aspects of the immunity may have the status of general principles of law, 
though it has been suggested that this may only extend to the UN system, due to its 
universal character.44

As to organizations of more limited membership, the question remains open.45 Speaking of 
the International Tin Council, Bingham J said:

[I]nternational organizations such as the ITC have never so far as I know been 
recognized at common law as entitled to sovereign status. They are accordingly 
entitled to no sovereign or diplomatic immunity in this country save where such 
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immunity is granted by legislative instrument, and then only to the extent of such 
grant.46

According to Higgins,47 this misses the point: immunity is necessary to allow these 
organizations to function, and there is no difference between organizations of limited and 
unlimited membership in this respect. It would seem churlish for a state to agree to house 
an organization but deprive it of those attributes that would allow it to function as intended. 
This point was made by the International Court in Privileges and Immunities of the United 
Nations.48

A further question is whether international organizations are entitled to immunity with 
respect to non-member states. Practice suggests that there is no customary rule on point.49 

A Malaysian court held that comity did not require it to acknowledge immunity granted to 
an organization of limited membership by the UK.50 A Swiss court held that it lacked 
jurisdiction over an employment dispute between an organization and one of its officials,51 

though this may reflect a sui generis exception as distinct from a general rule.52

It may be argued, however, that if the personality of international organizations stems from 
an objective assessment of their functions and non-parties are required to accept their 
separate identity, then this personality must be populated with the attributes necessary for 
the organization to carry out its mandate, including as necessary the immunity of the 
institution and its personnel.53

(p. 164) (B)  Privileges and immunities attaching to the organization
As noted, the source of privileges and immunities of most organizations is a general treaty 
provision; some international organizations (notably the UN) have concluded additional 
treaties articulating these immunities.54 But if they do not, the general provision in the 
original agreement will need to be given content. In that case, reference may be had to the 
functional basis of privileges and immunities, with the extension of a particular protection 
predicated on necessity. Organizations vary, and so may their immunities. As experience 
with UN peacekeeping forces shows, relations with the host state in particular will depend 
a great deal on the specific function involved and all the circumstances. Decisions of 
national courts on the immunities of agents of international organizations do not produce a 
coherent body of principles. Some decisions rely by analogy on diplomatic immunities;55 

others take a more rigorously functional view.56 But four broad immunities and privileges 
are generally identified as attaching to—and subject to waiver by57—the organization.58

The first is immunity from jurisdiction, that is, from all forms of legal process of the forum 
state. It includes immunity from execution, principally in the sense of judgments or arbitral 
awards.59 An expanded example may be seen in the General Agreement Article II, section 
2,60 which provides that:

the United Nations, its property and assets, wherever located and by whomsoever 
held, shall enjoy immunity from every form of legal process, except and in so far as 
in any particular case it has expressly waived its immunity.

The key rationale for this immunity is that otherwise member state courts may purport to 
rule on the legality of acts of the organization. Some jurisdictions have sought to limit the 
scope of this immunity by reference to acts done jure gestionis as distinct from jure imperii, 
by analogy with state immunity.61 But practice is limited to a few (p. 165) states. In a 
developing trend, some national courts are prepared to deny immunity with respect to 
claims for denial of justice before administrative tribunals internal to the organization,62 

due to the circumstantial inconsistency of the immunity with other supervening principles 
of international law. This is notable in the case of the European Court of Human Rights. In 
Waite and Kennedy v Germany63 and Beer and Regan v Germany64 the Court held that 
Germany’s maintenance of the immunity of the European Space Agency (ESA) was 
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consistent with its obligations under ECHR Article 6(1) regarding the right to a fair trial.65 

The Court held, however, that maintenance of the immunity could not be reflexive, and that 
access to the German courts with respect to actions against international organizations 
could only be refused to the extent that the organization possessed an internal process of 
review that could protect adequately the Article 6(1) rights of any claimants, a requirement 
fulfilled by the ESA Appeals Board.66

The second common protection concerns the inviolability of the organization’s premises and 
archives.67 In practice, this mirrors the protection granted to diplomatic missions; the 
authorities may not enter the premises of the organization, even when effecting an arrest or 
serving a writ, without the consent of the administrative head of the organization. On rare 
occasions, this protection has been breached: for example, schools administered by the 
United Nations Relief and Works Agency in the Gaza Strip were damaged through the 
actions of the Israeli Defence Force during 2009 operations against Hamas.68

The third protection afforded to international organizations pertains to currency and other 
fiscal matters.69 Many international organizations administer considerable (p. 166) funds, 
often contributed by their membership, the mobility of which is crucial to their operation. 
General Convention Article II, section 5 provides:

Without being restricted by financial controls, regulations or moratoria of any kind,

(a)  the United Nations may hold funds, gold or currency of any kind and 
operate accounts in any currency;

(b)  the United Nations shall be free to transfer its funds, gold or currency 
from one country to another or within any country and to convert any 
currency held by it into any other currency. 70

This protects the UN from municipal exchange control regimes. It is supplemented by 
Article II, section 7, which protects it from direct taxation and customs duties, except 
municipal taxes which are merely a charge for the use of public utilities.71

The fourth functional protection extended to international organizations is freedom of 
communication.72 This is modelled on the similar freedom of diplomatic missions, and 
includes freedom from censorship, the right to use codes and couriers, the privilege of the 
diplomatic bag and its attendant inviolability, and, in the territory of each state, treatment 
of official communications in a manner as favourable as that accorded to diplomatic 
missions. The exemplar is General Convention Article III, sections 9 and 10.73

(C)  Privileges and immunities attaching to personnel
The privileges and immunities of personnel are again functional: international organizations 
require people to make decisions and carry them out.74

(i)  Immunity attaching to organization officials
There is no general agreement on the scope of immunity in the absence of a treaty. The 
minimum principle appears to be that officials of international organizations are immune 
from local jurisdiction and execution in respect of all official acts. Thus, General Convention 
Article VII, section 18 provides:

Officials of the United Nations shall:

(a)  be immune from legal process in respect of words spoken or written and 
all acts performed by them in their official capacity;
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(b)  be exempt from taxation on the salaries and emoluments paid to them by 
the United Nations;

(c)  be immune from national service obligations;

(d)  be immune, together with their spouses and relatives dependent on them, 
from immigration restrictions and alien registration; (p. 167)

(e)  be accorded the same privileges in respect of exchange facilities as are 
accorded to the officials of comparable ranks forming part of diplomatic 
missions to the Government concerned;

(f)  be given, together with their spouses and relatives dependent on them, the 
same repatriation facilities in time of international crisis as diplomatic envoys;

(g)  have the right to import free of duty their furniture and effects at the time 
of first taking up their post in the country in question.

Whilst such provisions ordinarily extend such immunity to officials of the organization only, 
some institutions cast the net wider. The International Criminal Court (ICC) Immunities 
Agreement and the agreement between the UN and Sierra Leone regarding the Special 
Court for Sierra Leone75 both grant immunity to counsel and persons otherwise assisting,76 

witnesses77 and victims.78 The ICSID Convention provides for the immunity of parties, 
agents, counsel, advocates, witnesses, and experts (Arts 21, 22).

Difficulties can arise in determining whether an individual has committed an act in an 
official capacity.79 The International Court has held that any determination of an official act 
made by the Secretary-General is binding,80 a position not adopted with alacrity by states.

Treaties may also require that certain officials be given the equivalent of full diplomatic 
immunity. Both the General Convention (Art V, section 19) and the Council of Europe 
Immunity Agreement (Art 16) require that such protection be extended to the Secretary- 
General and Assistant Secretaries-General, their spouses, and minor children. The immunity 
given to judges of the International Court81 and other holders of judicial or prosecutorial 
offices82 is also equated to diplomatic privileges.

(ii)  Immunity attaching to state representatives
The agreements that provide immunity to the officials of international organizations usually 
extend protection to state representatives to the organization.83 General Convention Article 
IV, section 11 grants representatives to the UN an even broader set of immunities than 
those ordinarily granted to officials of the Organization. Indeed, state representative 
immunity has much more in common with full diplomatic immunity84 (p. 168) than the 
protections afforded to officials of the Organization,85 though the two do not completely 
align, notably in the frequent restriction that a state representative is only granted 
immunity from legal process with respect to acts done in an official capacity.86

State representatives to international organizations are not ordinarily accredited to the host 
state but to the organization itself. A notable exception to this practice is contained in UN 
Headquarters Agreement, Article IX, section 25, which requires that apart from permanent 
representatives and certain other high-ranking officials, the staff of the mission must be 
agreed between the sending state, the US, and the Secretary-General.

The question of privileges and immunities of state representatives is addressed by the 
Vienna Convention on the Representation of States in their Relations with International 
Organizations of a Universal Character,87 adopted in 1975 in the face of opposition from the 
major host states. It has not yet entered into force.88
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4.  Performance of Acts in the Law
The analogue for the exercise of legal functions in international relations is the state, in 
spite of the obvious analogical dangers. The most viable type of organization will have legal 
powers similar to those normally associated with statehood. However, the individuality of 
each organization must be emphasized: in the first place, the extent of legal capacity will be 
found in the constituent treaty of the organization.

(A)  Treaty-making power
Although the capacity of international organizations to enter into treaties89 was originally 
doubted,90 it is now uncontroversial.91 The Vienna Convention on the Law of Treaties 
between States and International Organizations or between International (p. 169) 
Organizations was adopted on 21 March 1986;92 it is modelled, perhaps too closely, on the 
Vienna Convention on the Law of Treaties (VCLT).93 It is open for accession ‘by any 
organization which has the capacity to conclude treaties’ (Art 84). It is not yet in force but 
acts as a legal and practical guide.

The existence of legal personality does not necessarily imply power to make treaties, 
though in practice organizations readily assume a treaty-making power. Additionally, the 
constituent instrument may limit the treaty-making powers of the organization to certain 
organs.94 The competences of the organization as a whole provide a further limitation.95 

Where an agreement is entered into, however, the organization as a whole will be bound,96 

even, potentially, where the contracting organ is acting ultra vires.97 On the other hand, 
while the organization is committed by the acts of its organs, member states are not as such 
bound, given their separate legal personality.98

Constituent instruments do not normally confer a general treaty-making power, but this 
may be (somewhat problematically) established via the interpretation of the instrument as a 
whole or the doctrine of implied powers.99 The UN Charter authorizes the conclusion of 
trusteeship agreements (Chapter 12), relationship agreements with the specialized 
agencies (Arts 57, 63), specialized agreements permitting national armed forces to be 
placed at the disposal of the Security Council (Art 43), and conventions concerning 
privileges and immunities (Art 105(3)). But it has concluded headquarters agreements and 
agreements on cooperation with other organizations, without express authorization. Thus, a 
specific constrained power to enter into treaties is used to infer legal personality, which is 
in turn used to infer a general treating-making power.100

(B)  Capacity to espouse international claims
In Reparation for Injuries, the International Court held unanimously that the UN was a legal 
person with capacity to bring claims against both member and non-member states for direct 
injuries to the Organization.101 The power to bring such claims was apparently regarded as 
concomitant with legal personality. However, the Court also expressed its conclusion in 
terms of implied powers and effectiveness.102 Similar (p. 170) reasoning may apply to other 
organizations. The capacity to espouse claims thus depends (1) on the existence of legal 
personality, and (2) on the interpretation of the constituent instrument in the light of the 
functions of the particular organization. In contrast, the existence of immunities is not 
conditioned on the separate legal personality of the entity concerned.

As to functional protection of agents, the Court in Reparation for Injuries used similar 
reasoning to justify its opinion that the UN could espouse claims for injury to its agents.103 

On this point, the Court was not unanimous,104 but the principle is now largely 
uncontroversial.105 The situation remains particularly delicate when a claim is made on 
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behalf of an agent who is a national of the respondent state.106 The Court addressed this 
difficulty, noting that:

The action of the Organization is in fact based not upon the nationality of the victim 
but his status as an agent of the Organization. Therefore it does not matter whether 
or not the State to which the claim is addressed regards him as its own national, 
because the question of nationality is not pertinent to the admissibility of the 
claim.107

A problem which remains to be solved is the determination of priorities between the state’s 
right of diplomatic protection and the organization’s right of functional protection.108 Again 
by analogy with states, it may be that the right to espouse is concurrent but subject to a 
rule against double recovery.

(C)  Standing before international tribunals
When an organization has legal personality it has in principle locus standi before 
international courts and tribunals. But everything depends on the statute governing the 
adjudicatory body or the compromis concerned, and in many cases international 
organizations have no such access.109 Notably, while certain organizations have access to 
the International Court through its advisory jurisdiction, the Statute still limits standing to 
states (Art 34).110 But international organizations may have standing before (p. 171) 
international tribunals where the jurisdiction of the tribunal may be activated through the 
treaty-making or contracting capacity of the organization.111

(D)  Capacity to own property
Another element of legal personality is the capacity for an international organization to own 
property under the municipal law of a state. This is a functional necessity. Conversely, 
ownership of property may act as an indication of legal personality.112 Any property so 
owned falls under the aegis of the organization’s privileges and immunities.

(E)  Responsibility
If an organization has a legal personality distinct from that of the member states, and 
performs functions which in the hands of states may give rise to responsibility,113 then it is 
in principle reasonable to impute responsibility to that organization.114 Such claims are 
ordinarily predicated on the exhaustion of ‘local remedies’, that is, before any competent 
organ of the organization.115 This follows generally from the Court’s reasoning in 
Reparation for Injuries. The most notable development in the law of responsibility for 
international organizations is its codification in the ILC’s Draft Articles of 2011,116 a project 
which owes much to the Commission’s previous work on state responsibility. Under Article 
3, every internationally wrongful act by an organization entails its international 
responsibility (see also Art 4). Similar rules have also been adopted with respect to 
attribution (Arts 6–9), breach of international obligations (Arts 10–13), circumstances 
precluding wrongfulness (Arts 20–27), the content of international responsibility (Arts 28– 
42) and its implementation (Arts 41–57).

(p. 172) Moreover, separate legal personality presumptively prevents liability from 
attaching to an organization’s members, as demonstrated in the International Tin Council 
cases. This litigation commenced as a consequence of the inability of the ITC to meet its 
liabilities; the issues of international law (e.g. the question of the residual responsibility of 
the member states) were not faced head-on by the English courts and the decisions turned 
to an extent on the construction of the International Tin Council (Immunities and Privileges) 
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Order in relation to matters essentially of English law.117 In the Court of Appeal in the 
‘direct actions’ by creditors against the member states, Kerr LJ concluded:

In sum, I cannot find any basis for concluding that it has been shown that there is 
any rule of international law, binding upon the member states of the ITC, whereby 
they can be held liable, let alone jointly and severally, in any national court to the 
creditors of the ITC for the debts of the ITC resulting from contracts concluded by 
the ITC in its own name.118

The House of Lords agreed with this view.119

In adopting the Draft Articles, the ILC confirmed that member states cannot generally be 
regarded as responsible for the internationally wrongful acts of the organization. No doubt, 
it would be contrary to good sense if one or a few states could avoid responsibility by 
creating an international organization to do something they could not lawfully do 
themselves.120 But regard must be had to each set of circumstances. In relation to the use 
of forces under UN authority in peacekeeping operations, the general practice is that 
financial responsibility is determined by agreements between contributing governments 
and the UN,121 and between the latter and the host state. Article 7 here contributes,122 

providing that:

The conduct of an organ of a State or an organ or agent of an international 
organization that is placed at the disposal of another international organization 
shall be considered under international law an act of the latter organization if the 
organization exercises effective control over that conduct.

(p. 173) Additionally, provision is made at length in Part V for the joint responsibility of 
states and organizations with respect to internationally wrongful acts.123 States may be 
held responsible for aiding and abetting wrongful acts by organizations (Art 58), as well as 
the exercise of direction or control (Art 59), coercion (Art 60), and the acceptance of 
responsibility (Art 62). Of special note is Article 61, which provides that a state member 
may incur international responsibility if it causes an organization to commit an act that 
would have breached an international obligation if committed by the state, irrespective of 
whether the organization by so doing commits a breach.

In practice, the UN has accepted responsibility for the acts of its agents.124 However, in the 
case of more specialized organizations with a smaller membership, it may be necessary to 
fall back on the collective responsibility of members. There is a strong presumption against 
a delegation of responsibility by a state to an organization arising simply from membership. 
But the organization may occasionally be conceived of as creating risks and incurring 
liabilities in the course of its activities and as a vehicle for the distribution of costs and 
risks. This can be seen from Article XXII(3) of the Convention on International Liability for 
Damage Caused by Space Objects, which, subject to certain preliminary conditions, 
provides that ‘[i]f an international intergovernmental organization is liable for damage by 
virtue of the provisions of this Convention, that organization and those of its members 
which are States Parties to this Convention shall be jointly and severally liable.’125

5.  Interpretation of the Constituent Instrument
Unlike states, international organizations do not possess general competence: they may 
only exercise those powers expressly or impliedly bestowed upon them.126 The fundamental 
rule of the law of international organizations is the principle of attributed powers or 
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speciality (compétences d’attribution). This was stated by the International Court in the 
Nuclear Weapons opinion:

[I]nternational organizations … do not, unlike States, possess a general 
competence. International organizations are governed by the ‘principle of 
speciality’, that is to say, they are (p. 174) invested by the States which create them 
with powers, the limits of which are a function of the common interests whose 
promotion those States entrust to them.127

(A)  Identity of the interpreter
(i)  Self-interpretation within international organizations
Within international organizations, each organ must interpret its own jurisdiction, 
irrespective of whether a power is expressly conferred.128 The International Court accepted 
this reality in Certain Expenses, holding that, in the absence of further direction within the 
Charter, each constituent organ of the UN was entitled to determine its jurisdiction in the 
first instance. Moreover, such determinations, when accompanied by an assertion of 
propriety, are presumptively intra vires.129 Full advantage of this has been taken by the 
General Assembly, which has determined its own jurisdiction on multiple occasions. The 
Security Council has also been willing to engage in such introspection, notably when 
considering the meaning of ‘threat to the peace’ under Article 39 of the Charter.

(ii)  Judicial and other third party interpretation
In the event of dispute as to the interpretation of an organization’s constituent instrument, 
the instrument itself may provide for resolution through a judicial organ. In the context of 
the UN, this is the International Court which, through its advisory jurisdiction, is able to 
opine on the capacity of the organs130 and specialized agencies of the Organization.131 But 
advisory opinions are not—absent special agreement132—binding on the organization 
concerned, although in practice implementation is normal.

(p. 175) In Certain Expenses, the Court faced an issue on which members of the UN were 
divided, the constitutional basis for the use of armed forces in the United Nations 
Emergency Force (UNEF) and the United Nations Mission in the Congo (ONUC). The Court 
concluded that ‘when the Organization takes action which warrants the assertion that it 
was appropriate for the fulfilment of one of the stated purposes of the United Nations, the 
presumption is that such action is not ultra vires the Organization’.133 The majority opinion 
held that the operations were in pursuance of the stated purposes and that the 
corresponding expenses were ‘expenses of the Organization’ under Article 17(2). The 
Opinion was criticized on the ground that it permitted non-obligatory recommendations to 
result in binding financial obligations, giving the General Assembly a supranational 
budgetary power denied to more integrated communities.134 More generally, this type of 
judicial control does not reconcile major divisions between member states: indeed, the 
opinion could have had a disastrous outcome had the issue of arrears attributable to 
peacekeeping not been settled by negotiation.135

Aside from judicial options for the interpretation of a constituent instrument, other sui 
generis options may also exist.136 A constitution may call for the convening of an arbitral 
tribunal to hear disputes.137 Alternatively, an arbitral tribunal established under an 
agreement between an organization and another party may have to interpret the 
organization’s constituent instrument.138 Finally, an international tribunal may interpret an 
organization’s constituent instrument incidentally to determining its own jurisdiction. For 
example in Tadić, the International Criminal Tribunal for the Former Yugoslavia held that 
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the Security Council had the capacity to establish an international criminal tribunal under 
Article 41 of the Charter.139

(B)  Principles of interpretation
Whilst acknowledging that ‘the constituent instruments of international organizations are 
multilateral treaties, to which the well-established rules of treaty interpretation apply’, the 
Court has sought to distinguish ‘certain special characteristics’:140

[T]he constituent instruments of international organizations are also treaties of a 
particular type; their object is to create new subjects of law endowed with a certain 
autonomy, (p. 176) to which the parties entrust the task of realizing common goals. 
Such treaties can raise specific problems of interpretation owing, inter alia, to their 
character which is conventional and at the same time institutional; the very nature 
of the organization created, the objectives which have been assigned to it by its 
founders, the imperatives associated with the effective performance of its functions, 
as well as its own practice, are all elements which may deserve special attention 
when the time comes to interpret these constituent treaties.141

Thus, when the issue of interpretation relates to an organization’s constitution, a flexible 
and even teleological approach may be evident. However, this does not justify the 
abandonment of the unitary process of interpretation outlined in VCLT Article 31(1), as 
distinct from the reorganization of priorities within it.

In Reparation for Injuries, the Court observed that ‘the rights and duties of an entity such 
as the Organization must depend upon its purpose and functions as specified or implied in 
its constituent documents and developed in practice’.142 Interpretation is to be 
accomplished with reference to what will enable the organization to achieve its goals 
effectively. Thus, the Court has held that a capacity to establish a tribunal to do justice 
between the Organization and staff members, absent an express provision, ‘arises by 
necessary intendment out of the Charter’.143

(i)  Subsequent practice within the organization
As indicated in the Nuclear Weapons in Armed Conflict advisory opinion, ‘the imperatives 
associated with the effective performance of its functions, as well as its own practice, are all 
elements which may deserve special attention when the time comes to interpret … 
constituent treaties’.144 The Court thus identified the canon of interpretation in VCLT 
Article 31(3)(b) (‘any subsequent practice in the application of the treaty which establishes 
the agreement of the parties regarding its interpretation’) as particularly pertinent. Article 
31(3)(b), is not, however, a perfect analogue, referring impliedly as it does to the practice of 
states parties to the treaty rather than that of the organization itself.145

When interpreting the text of a constituent instrument, regard is to be had to the fact that 
‘[t]he practice of the organization may have altered the application of the text without 
affecting its actual wording.’146 In Namibia, the Court held, in the light of established 
Security Council practice concerning the use of the term ‘concurring vote’ in Article 27(3) 
of the Charter, that abstention on the part of a Permanent Member (p. 177) amounted to a 
concurrence and did not involve the exercise of a veto.147 The words were barely capable of 
sustaining that interpretation, but the supporting practice was of lengthy duration and 
universal in its scope.

(ii)  Implied powers
This raises the difficult issue of implied powers of international organizations. As was stated 
in Reparation for Injuries:
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Under international law, an Organization must be deemed to have those powers 
which, though not expressly provided in the Charter, are conferred upon it by 
necessary implication as being essential to the performance of its duties.148

The underlying idea is that an international organization is expected to evolve and adapt to 
changes on the international plane.

The organization’s power of appreciation is wide, but it is not unlimited. Thus, in Legality of 
the Use by a State of Nuclear Weapons in Armed Conflict the Court denied the World 
Health Organization the capacity to address the legality of the use of nuclear weapons:

In the opinion of the Court, to ascribe to the WHO the competence to address the 
legality of the use of nuclear weapons—even in view of their health and 
environmental effects—would be tantamount to disregarding the principle of 
speciality; for such competence could not be deemed a necessary implication of the 
Constitution of the Organization in the light of the purposes assigned to it by its 
member States.149

The need for balance has led Blokker to identify four limitations on the existence and scope 
of implied powers.150 First, the implied power in question must be essential or 
indispensable to the organization. Secondly, it must not contradict the express provisions of 
the constituent instrument. Thirdly, it must not violate fundamental rules and principles of 
international law. Fourthly, it must not change the distribution of power between organs of 
the organization. Testing the boundaries of interpretive power with respect to constituent 
instruments may lead to significant disagreements between members.151

(p. 178) 6.  Relations of International Organizations
(A)  Relations with members
A central aspect of any international organization is the relationship between the institution 
and its membership. International organizations are normally composed of states, but a 
number of organizations have operated an effectively functional concept of membership 
compatible with their special purposes. Thus the Universal Postal Union is a union of postal 
administrations, the World Meteorological Organization a union of states and territories 
having their own meteorological service, and the World Trade Organization a union of 
separate customs territories. Under this type of membership regime, dependent territories 
have functional equality with member states. In other organizations, dependent territories 
are given ‘associate’ membership,152 although in practice they may have equality with other 
members.

(i)  Decision-making
In the League of Nations, decisions153 could in general only be taken on a basis of 
unanimity.154 Today the principle of majority decision is commonly adopted,155 although 
voting rules vary between organizations and between organs of the same organization.156 In 
the International Monetary Fund (IMF), weighted voting applies; in the UN Security 
Council, the five Permanent Members have a veto on all non-procedural matters.157

International organizations are constrained by the fact that they are ordinarily poorly 
situated to carry out substantive decisions directly.158 For example, the Security Council 
may identify a threat to international peace and security under Article 39 of the Charter, 
and seek to redress it under Articles 41 and 42, but it does not have an economy of its own 
with which to levy sanctions, nor a military with which to forcibly address the situation 
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(absent troop-contribution agreements under Art 43). In effect, all it can do is make 
decisions binding on UN Members under Articles 25, 39, and 103.159

(p. 179) (ii)  Domestic jurisdiction
The type of international cooperation undertaken through an organization and its 
constituent treaty will normally leave the reserved domain of domestic jurisdiction 
untouched. When the powers of the organization are extensive, as in the case of the UN, an 
express reservation may be inserted (Art 2(7) of the Charter).160 However, the Charter does 
not allow the reservation to affect the application of enforcement measures against states 
under Chapter VII.

The classic declaration of precisely what constitutes domestic jurisdiction was made by the 
Permanent Court in Nationality Decrees, where it was said that matters remaining solely 
within the domestic jurisdiction of states are such ‘matters which are not, in principle, 
regulated by international law’ and ‘with respect to which States, therefore, [remain] sole 
judge’. The Court continued:

The question whether a certain matter is or is not solely within the domestic 
jurisdiction of a State is essentially a relative question; it depends on the 
development of international relations.161

Some elaboration has been provided by Nolte:

[T]he concept of ‘domestic jurisdiction’ does not denote specific areas which are 
clearly defined, irreducible or in any way inherently removed from the international 
sphere. It rather circumscribes areas which, taking into account the situation in 
issue, are not even prima facie affected by rules of international law.162

But provisions such as Article 2(7) have not proved a generally effective restraint.163

(iii)  Agency
By agreement between the states and the organization concerned, the latter may become 
an agent for member states, and others, in regard to matters outside its ordinary 
competence.164 Conversely, a state may become an agent of an organization for a particular 
purpose, for example as an administering authority of a trust territory under Article 81 of 
the UN Charter.165

(p. 180) (iv)  Applicable law
An organization may enter into legal relations both on the international plane and with 
persons of private law within particular systems of municipal law.166 In principle, the 
relations of the organization with other persons of international law will be governed by 
international law, with the norms of the constituent treaty predominating when relations 
with member states of the organization are concerned. When an issue arises from relations 
with persons of private law, the question may be regulated by a choice of law provision in a 
treaty which refers to a system of municipal law or possibly to ‘general principles of law’. 
Otherwise, everything will depend on the forum before which the issue is brought and on 
the rules of conflict of laws applicable.167

Indeed, for expediency most international organizations will subject their contracts to one 
or more systems of municipal law (usually that of the host state); thus, the majority of the 
UPU and WHO contracts are governed by Swiss law, whereas those of the International 
Civil Aviation Organization (ICAO) are governed by the law of Quebec.
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As for personal injury and other forms of tort, the host state agreement may provide a 
regime of liability for the institution.168 Where no indication exists, however, it is a 
generally accepted principle that the organization can be held liable, with the applicable 
law being that of the place of the injury.169

(B)  Relations with non-member states
The general rule is that only parties to a treaty are bound by the obligations contained in it, 
and this rule applies in principle to the constituent instruments of international 
organizations. An apparent exception appears in UN Charter Article 2(6), which provides: 
‘The Organization shall ensure that States which are not Members of the United Nations act 
in accordance with the Principles so far as may be necessary for the maintenance of 
international peace and security.’ The exception, if it is one,170 rests on the special 
character of the UN as a quasi-universal organization concerned primarily with the 
maintenance of global peace and security.

With international legal personality comes the capacity to contract. Certainly, third states 
enter into agreements with organizations which are valid on the international plane. Non- 
member states may also enter into relations with an organization via special missions. 
However, the existence of legal personality in an organization does not connote the 
spectrum of legal capacities, and the constituent instrument remains the prime determinant 
of specific powers in the matter of third state relations.

(p. 181) (C)  Relation to municipal law
An organization will necessarily enter into relations within particular systems of municipal 
law, both in the state in which the headquarters are sited and in the course of its wider 
activities.171 The extent to which the particular system recognizes its legal personality will 
depend on the local law as modified by any relevant agreement. Thus, the Treaty on the 
Functioning of the European Union172 provides in Article 335 that the Union shall be 
accorded legal capacity in each member state to the greatest extent accorded to ‘legal 
persons under their laws’. In the case of the ICAO, the Constitution makes no provision as 
to the precise content of its legal personality, and as a consequence the status of the 
organization varies according to the uncoordinated municipal laws of its members.

In the case of the English courts, a foreign entity will only be recognized as having legal 
personality if it has been accorded it under the law of a foreign state recognized by the UK. 
An international organization will be accorded legal personality (and the capacity to sue) if 
it has been accorded the legal capacity of a corporation under the law of one or more of the 
member states or of the law of the state where it has its seat, if that state is not a member 
state.173

7.  Law-Making Through Organizations
The activities of international organizations do not feature in the sources of international 
law enumerated in Article 38 of the Statute of the International Court.174 But they are well 
placed to contribute to its development. This is due primarily to the capacity for 
international organizations to express collectively the practice of member states. As Higgins 
has noted:

The United Nations is a very appropriate body to look to for indications of 
developments in international law, for international custom is to be deduced from 
the practice of States, which includes their international dealings as manifested by 
their diplomatic actions and public pronouncements. With the development of 
international organizations, the votes and views of States have come to have legal 
significance as evidence of customary law … Collective acts of States, repeated by 
and acquiesced in by sufficient numbers (p. 182) with sufficient frequency, 
eventually attain the status of law. The existence of the United Nations—and 
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especially its accelerated trend towards universality of membership since 1955— 
now provides a very clear, very concentrated focal point for state practice.175

But the UN is a special case in this regard. The same may not be said for other international 
organizations, the relative influence of which will depend on their competence and 
membership.176 The varied roles played by organizations may be distinguished as follows:

(A)  Forums for state practice
Statements on legal questions by governments through their representatives in organs and 
committees of organs can provide evidence of customary law; so also with the voting on 
resolutions concerned with legal matters, for example the resolution of the General 
Assembly affirming the principles of the Nuremberg Charter.177 In this sense, there is 
nothing inherently special about an international organization; whilst it may provide a state 
with the opportunity to make a statement on or consider an issue, any opinion so expressed 
reflects state practice with respect to that state alone.

(B)  Prescriptive resolutions
A resolution, not in itself binding,178 may prescribe principles of international law and 
purport to be merely declaratory. However, the mere formulation of principles may 
articulate and develop the law.179 When a resolution of the General Assembly touches on 
subjects dealt with in the UN Charter, it may be regarded as an authoritative interpretation: 
examples are the Declaration on the Granting of Independence to Colonial Countries and 
Peoples180 and the Friendly Relations Declaration.181 Resolutions on new legal problems 
provide a means of corralling and defining the growing practice of states, while remaining 
formally hortatory.182 As the International Court said in Legality of the Threat or Use of 
Nuclear Weapons:

General Assembly resolutions, even if they are not binding, may sometimes have 
normative value. They can, in certain circumstances, provide evidence important for 
establishing the existence of a rule or the emergence of an opinio juris. To establish 
whether this is (p. 183) true of a given General Assembly resolution, it is necessary 
to look at its content and the conditions of its adoption; it is also necessary to see 
whether an opinio juris exists as to its normative character. Or a series of 
resolutions may show the gradua1 evolution of the opinio juris required for the 
establishment of a new rule.183

(C)  Channels for expert opinion
Organizations often establish bodies of legal experts, the most important being the ILC,184 

the central project of which is the codification and progressive development of international 
law as a whole.185 Key areas of ILC influence include diplomatic and consular relations, the 
law of the sea, the law of treaties, and the law of responsibility. Paradoxically perhaps, it 
has been less successful in influencing the law of international organizations, emphasizing 
the diversity and particularity of that field and the unwillingness of states to be subject to 
indirect constraints or potential liabilities in their action through international 
organizations.

(D)  The practice of political organs
Political organs, and particularly the General Assembly and the Security Council of the UN, 
make numerous recommendations and decisions relating to specific issues which involve 
the application of general international law or the provisions of the Charter and other 
instruments. Such continued practice may have legal significance. However, as with state 
practice, the content of the particular decision and the extent to which legal matters were 
considered must be examined before legal weight is ascribed. Furthermore, to give legal 
significance to an omission of an organ is problematic. Some jurists seem to treat the 
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decisions of political organs in terms of the arithmetic of voting, the decisions being taken 
to represent the views of n states in the majority and their cogency being on a scale n 
majority divided by n minority states. However, states cannot by their control of numbers of 
international organizations raise the value of their state practice by reference to the 
‘practice of organizations’.186

On occasion, a consistent interpretation by members of an organ based on a persistent 
practice, for example in matters of voting, adopted by that organ will be opposable to all 
members provided that there is substantial evidence of general acceptance by (p. 184) 
members of the organization. This was the basis for the decision in Namibia as to the 
meaning of Article 27(3) of the Charter.187

The International Court has adopted a more liberal view as to the value of the practice of 
international organizations. In Nuclear Weapons in Armed Conflict, the Court indicated that 
the practice of the organization is one of the ‘elements which may deserve special attention’ 
in the interpretation of constituent instruments.188 The Court went on to consider the 
practice of the WHO in deciding whether the legality of nuclear weapons fell within its 
competence as a specialized agency. In the Kosovo advisory opinion, the Court suggested 
that the ‘silence of the Special Representative of the Secretary-General in the face of the 
declaration of independence of 17 February 2008’ corroborated the conclusion that the 
declaration had been made outside the framework established by the Security Council.189 

This is more problematic: the silence of the Special Representative was more likely a result 
of the neutrality policy adopted by the Secretariat than of a legal conviction concerning the 
authorship of the declaration.

(E)  External practice of organizations
Organizations may make agreements with member and non-member states and with other 
organizations, and may present international claims and make official pronouncements on 
issues affecting them. Subject to what has been said about the need for care in evaluating 
acts of political organs, the practice of organizations provides evidence of the law. In 
addition, the behaviour of international organizations ‘in the field’ may influence the 
discourse of international law, and thereby indirectly influence the formation of custom.

(F)  Internal law-making
Organizations have considerable autonomy in internal matters such as procedure and the 
relations between the organization and its staff.190 Resolutions of organs of the UN on 
questions of procedure create internal law for members. The UN has developed a code of 
staff regulations governing the service of its officials, and in 1949 the General Assembly 
established the United Nations Administrative Tribunal (UNAT) to adjudicate on 
applications alleging non-observance of employment contracts of staff members of the 
Secretariat.191 The United Nations Internal Justice System has been reformed, and the 
UNAT has been replaced by a two-tiered system comprising a United Nations Dispute 
Tribunal and a United Nations Appeals Tribunal.192 Other (p. 185) international 
organizations also have staff tribunals which have collectively built up substantial 
administrative jurisprudence.193

8.  Control of Acts of Organizations
(A)  Responsibility under general international law
There is no compulsory system for review of the acts of international organizations by 
external bodies. In this situation, limited control is provided by general international law. As 
noted, the correlative of legal personality and a capacity to present international claims is 
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responsibility.194 Moreover, when creating institutions states cannot always hide behind the 
organization when its activities cause damage to third party interests.

(B)  Internal political and judicial control
The question of practical control turns on the powers of the executive and deliberative 
organs and the constitutional limitations placed upon them.195 The division of competence 
between organs and the limits to the powers of the organization as a whole may be carefully 
drawn, and, as in the UN Charter, the obligations set out in the relevant instrument may be 
expressed to apply to the organization itself and its organs.196 Interpretation of the 
constituent treaty by the organ entrusted with the power in question is the general rule. 
Under the Charter, however, reference to the International Court depends on the readiness 
of political organs to request an advisory opinion and to comply with it once given. Thus, in 
Namibia it was remarked that ‘[u]ndoubtedly, the Court does not possess powers of judicial 
review or appeal in respect of the decisions taken by the United Nations organs concerned’. 
However, the Court did in fact consider the validity of acts of organs ‘in the exercise of its 
judicial function and since objections have been advanced’.197

Notwithstanding the self-determining jurisdiction of many organizations, some steps have 
been taken towards greater accountability, as illustrated by the establishment of an 
Inspection Panel within the World Bank in 1993 and of an Independent Evaluation Office 
within the International Monetary Fund in 2001.198 But these bodies remain exceptional.199

(p. 186) Judicial organs may produce an impressive and consistent case law on points of 
interpretation. However, the political organs may support constitutional developments 
which are distinctly controversial. An early example was the use of the Uniting for Peace 
Resolution to create the United Nations Emergency Force following the Suez crisis in 
1956.200 A similar situation arose when the Security Council gave a mandate to the 
Secretary-General to organize forces for operations in the Congo.201 The practice of the 
Security Council in passing overtly ‘legislative’ resolutions responding to a general 
phenomenon as a threat to peace under Article 39, rather than a specific, geographically 
defined, situation is a more recent example.202

The fact is that individual states have no right of recourse and minority opinion can be 
overridden.203 States in a minority may withdraw from the organization, acquiesce in what 
they regard as unlawful operations, resist military forces acting under putative authority of 
the organization, or simply disobey what they perceive to be a resolution ultra vires. As 
Judge Morelli said in Certain Expenses:

In the case of acts of international organizations … there is nothing comparable to 
the remedies existing in domestic law in connection with administrative acts. The 
consequence of this is that there is no possibility of applying the concept of 
voidability to the acts of the United Nations. If an act of an organ of the United 
Nations had to be considered as an invalid act, such invalidity could constitute only 
the absolute nullity of the act.204

States may also withhold financial contributions.205 This course was adopted in Certain 
Expenses, and eventually the General Assembly requested an advisory opinion.206 Even at 
this juncture, political control was prominent. The request was formulated in a manner 
calculated to narrow the issue artificially to the interpretation of ‘expenses of the 
Organization within the meaning of Article 17, paragraph 2, of the Charter of the United 
Nations’. Moreover, the Court’s opinion was sought retrospectively, long after the actions 
were authorized and enormous expenditure incurred.207 As a general matter, the problems 
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arising from the ultra vires acts of international organizations are far from being resolved. 
They are certainly not susceptible to resolution through simplified formulations.208

(p. 187) 9.  Conclusion: The Rule of Law and International 
Organizations
So far, one organization seems to escape from this pervasive sense of non-accountability. 
Direct judicial control of the acts of organizations by a specially created organ is rare, but it 
appears in a developed form in the Court of Justice of the European Union.209 The Court 
has powers of review in respect of acts of organs of the European Union on grounds of 
incompetence, violation of the relevant treaty or rules for its application, procedural 
irregularity, and détournement de pouvoir. The Treaty on the Functioning of the European 
Union also provides for a reference to a judicial organ of the question of compatibility with 
the basic treaty of an agreement at the stage of negotiation.210

Out of this arose the decisions of the Court in the Kadi cases,211 brought in response to 
Security Council Resolutions 1333 and 1373 of 2001 and successor resolutions212 

compelling Members to freeze the assets of certain suspected terrorists and their listed 
confederates as part of a targeted sanctions regime. The identity of those whose assets 
were to be frozen was determined by a Security Council committee.213 As originally 
composed, listed individuals were given no facility to contest the decisions made against 
them or to challenge the measure before a court.214 The European Court, applying the 
doctrine of equivalent protection formulated in Bosphorus v Ireland,215 recognized that 
implementation of the sanctions required the positive action of the EU, which it was bound 
to do in accordance with fundamental rights as provided by the ECHR. Although the 
Charter required that the EU comply with Security Council directives, it did not require 
transposition of these resolutions in a strict and predetermined fashion.216 It was open to 
the Court to order that the resolutions be (p. 188) implemented in such a fashion as to 
respect human rights—and particularly ECHR Article 6(1).217 A similar approach has been 
adopted by the European Court of Human Rights, finding permissible flexibility in the 
domestic transposition of Security Council directives and requiring implementation of 
Security Council directives in a human rights-compliant manner.218 This interpretive 
approach represents a useful mechanism by which international organizations may be held 
to account,219 an area of weakness in current international law. Difficulties would arise, 
however, if the Security Council directed Members to permit no flexibility in application.220 

In such a situation, Article 103 requires the resolution to be implemented by Members to 
the letter, irrespective of how the EU and ECtHR view the subject, and irrespective of the 
absence of equivalent protection on the level of the Security Council. So the ultimate 
question of compliance with authority at the international level turns out to be a question of 
the law of international organizations!
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(p. 191) 8  Forms of governmental authority over territory
1.  The Concept of Territory
In spatial terms, the law knows four types of regime: territorial sovereignty, territory not 
subject to the sovereignty of any state or states and which possesses a status of its own 
(e.g. trust territories), res nullius, and res communis. Territorial sovereignty extends 
principally over land territory and the territorial sea, its seabed, and subsoil. The concept of 
territory includes islands, islets, rocks, and (in certain circumstances) reefs.1 Exceptionally, 
an area of territory may be under the sovereignty of several states (a condominium), though 
in practice these have always been states with other territory subject to their exclusive 
sovereignty.2 A res nullius consists of an area legally susceptible to acquisition by states but 
not as yet placed under territorial sovereignty. The res communis, consisting of the high 
seas (which for present purposes include (p. 192) exclusive economic zones) and also outer 
space, is not capable of being placed under sovereignty. In accordance with customary 
international law and the dictates of convenience, the airspace above and subsoil beneath 
state territory, res nullius, and res communis are included in each category.

2.  Key Terms and Distinctions
(A)  Sovereignty and jurisdiction
State territory and its appurtenances (airspace and territorial sea), together with the 
government and population within its boundaries, constitute the physical and social base 
for the state. The legal competence of states and the rules for their protection depend on 
and assume the existence of this stable, physically identified (and normally legally 
delimited) base.

The competence of states in respect of their territory is usually described in terms of 
sovereignty and jurisdiction, but the terminology is not employed very consistently even in 
legal sources. At the same time, some uniformity of usage may be noted. The normal 
complement of state rights, the typical case of legal competence, is described commonly as 
‘sovereignty’: particular rights, or accumulations of rights quantitatively less than the norm, 
are referred to as ‘jurisdiction’. In brief, ‘sovereignty’ is shorthand for legal personality of a 
certain kind, that of statehood; ‘jurisdiction’ refers to particular aspects, especially rights 
(or claims), liberties, and powers. Of particular significance is the criterion of consent. State 
A may have considerable forces stationed within the boundaries of state B. State A may also 
have exclusive use of a certain area of state B, and exclusive jurisdiction over its own 
forces. If, however, these rights exist with the consent of the host state then state A has no 
claim to sovereignty over any part of state B.3 In such case, there has been a derogation 
from the sovereignty of state B, but state A does not gain sovereignty as a consequence. It 
would be otherwise if state A had been able to claim that exclusive use of an area hitherto 
part of state B appertained to it as sovereign, as of right and independently of the consent 
of any other state.

(B)  Sovereignty and ownership
The analogy between sovereignty over territory and ownership of real property appears 
more useful than it really is. For the moment it is sufficient to establish certain distinctions. 
The legal competence of a state includes considerable powers in respect of internal 
organization and the disposal of territory. This general power of government, 
administration, and disposition is imperium, a capacity recognized and delineated by 
international law. Imperium is distinct from dominium in the form of public ownership (p. 
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193) of property within the state;4 a fortiori in the form of private ownership recognized as 
such by the law.5

(C)  Sovereignty and administration
It may happen that the process of government over an area, with the concomitant privileges 
and duties, falls into the hands of another state. Thus, after the defeat of Nazi Germany in 
the Second World War the four major Allied Powers assumed supreme power in Germany.6 

The German state did not, however, disappear. What occurred is akin to legal 
representation or agency of necessity. Indeed, the legal basis of the occupation depended 
on its continued existence. The very considerable derogation of sovereignty involved in the 
assumption of powers of government by foreign states, without the consent of Germany, did 
not constitute a transfer of sovereignty. A similar case, long recognized in customary law, is 
the belligerent occupation of enemy territory in time of war.7 The important features of 
‘sovereignty’ in such cases are the continued existence of a legal personality and the 
attribution of territory to that legal person and not to holders of the territory for the time 
being.8 Similarly, sovereignty is not lost in circumstances where effective control over 
territory has been relinquished to non-state actors. Indeed, there is probably a presumption 
that sovereignty survives while there is a legal reason for it to exist. On this basis, even the 
inundation of a low-lying island state would not lead to its automatic disappearance, (p. 
194) the denationalization of its inhabitants, or the loss of its maritime zones or 
extraterritorial assets.9

(D)  ‘Sovereign rights’ beyond state territory
A further source of confusion is the fact that sovereignty is not only used as a description of 
legal personality accompanied by independence but also as a reference to various types of 
rights, indefeasible except by special grant or historic title, in the patrimony of a state, for 
example the ‘sovereign rights’ a coastal state has over the resources of the continental 
shelf,10 or a prescriptive right of passage between the main territory and an enclave.11 

Rights which are ‘owned’ and in this special sense ‘sovereign’ involve a broader concept, 
not reducible to territorial sovereignty.

3.  Territorial Administration Separated from State Sovereignty
While the concept of territorial sovereignty normally applies in relation to states, there is 
now considerable experience with international organizations not only administering 
territory in the capacity of agent but also assuming legal responsibility for territory in 
respect of which no state has title. Such a situation arose in 1966 when the General 
Assembly terminated the Mandate of South West Africa. The legal relations of an 
organization to the territory in such a case can only be classified as sui generis because 
terms and concepts like ‘sovereignty’ and ‘title’ are historically associated with the 
patrimony of states.12

(A)  Terminable and reversionary rights
Territorial sovereignty may be defeasible in certain circumstances by operation of law, for 
example by fulfilment of a condition subsequent or the failure of a condition under which 
sovereignty was transferred where there is an express or implied condition that (p. 195) 
title should revert to the grantor. The first situation is exemplified by the status of Monaco 
before 2005; its independence was conditional, in that if there was a vacancy in the Crown 
of Monaco it would have become a protectorate of France.13 Until such a condition 
operated, the tenant had an interest equal in all respects to sovereignty.14
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The second type of case was represented, on one view, by the system of mandates created 
after the First World War. The mandatories, or administering states for the various ex- 
German territories, were nominated by the five principal Allied and Associated Powers, in 
whose favour Germany had renounced sovereignty. On this basis, and because they took the 
decision to place the territories under mandate, it was suggested that ‘the Principal Powers 
retained a residual or reversionary interest in the actual territories concerned except where 
these had attained self-government or independence’.15 The precise incidents of such a 
reversion would depend on the circumstances of each case.16 But they did not amount to 
sovereignty; they took the form of a power of disposition, or of intervention or veto in any 
process of disposition.

(B)  Residual sovereignty
Occupation of foreign territory in time of peace may occur on the basis of a treaty with the 
territorial sovereign. The grantee under the treaty may receive very considerable powers of 
administration, amounting to a delegation of the exercise of many of the powers of the 
territorial sovereign to the possessor for a particular period. Thus, in Article 3 of the Treaty 
of Peace of 8 September 1951, Japan agreed that, pending any action to place the Ryukyu 
Islands under trusteeship:

The United States will have the right to exercise all and any powers of 
administration, legislation and jurisdiction over the territory and inhabitants of 
these islands, including their territorial waters.17

US courts, in holding that inhabitants of the Ryukyus were not nationals of the US and that 
the islands were a ‘foreign country’ in connection with the application of various US 
statutes, referred to the ‘de facto sovereignty’ of the US and to the Japanese interest in 
terms of ‘residual sovereignty’ or ‘de jure sovereignty’.18 Restoration of full Japanese 
sovereignty was the subject of subsequent bilateral agreements.19

This type of interest may have practical consequences. In Lighthouses in Crete and Samos, 
the Permanent Court held that in 1913 Crete and Samos were under the (p. 196) 
sovereignty of Turkey, which therefore had the power to grant or renew concessions with 
regard to the islands. As regards Crete, the Court said:

Notwithstanding its autonomy, Crete has not ceased to be a part of the Ottoman 
Empire. Even though the Sultan had been obliged to accept important restrictions 
on the exercise of his rights of sovereignty in Crete, that sovereignty had not ceased 
to belong to him, however it might be qualified from a juridical point of view.20

(C)  International leases
There are examples of concessions of territory, including full governmental authority, for a 
period of years (the New Territories of Hong Kong prior to 199721) or even in perpetuity 
(Guantanamo Bay). In such cases, the term ‘lease’ may be applied, but it is no more than a 
superficial guide to the interest concerned: each case depends on its particular facts and 
especially on the precise terms of the grant. Certainly there is a presumption that the 
grantor retains residual sovereignty. Certain types of ‘lease’ were, however, virtual cessions 
of territory.22 The return of full control over several leased territories (Hong Kong in 1997, 
Macao in 1999, the Panama Canal Zone in 200023) may indicate a trend towards confirming 
the lessor’s sovereignty. The best known international lease is that between Cuba and the 
US with respect to Guantanamo Bay.24 The initial lease was concluded in 1903,25 shortly 
after Cuba was declared independent. (p. 197) A second lease was concluded in 1934.26 

Cuba has since 1959 consistently claimed both to be illegal.27 Although rarely articulated in 
legal terms, the basis for the Cuban claim is that the leases are voidable due to their 
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inequitable character and the change in circumstances since the end of the Cold War.28 

Material in this context is Article III of the 1903 lease which provides that:

While on the one hand the United States recognizes the continuance of the ultimate 
sovereignty of the Republic of Cuba over the above described areas of land and 
water, on the other hand the Republic of Cuba consents that during the period of 
occupation by the United States of said areas under the terms of this agreement the 
United States shall exercise complete jurisdiction and control over and within said 
areas with a right to acquire … for the public purposes of the United States any 
land over or other property therein by purchase or by exercise of eminent domain 
with full compensation to the owners thereof.

The apparently perpetual character of the rights assigned by this clause has given rise to 
much commentary, a key issue being whether US constitutional rights protections extend to 
Guantanamo Bay.29

The difficulties concerning the nature of the grantor’s interest in this type of case, new 
examples of which are unlikely to arise, are not present in the amenity-providing ‘lease’ of a 
railway station or a military, naval, or air base.30 Here the rights conferred by a treaty, 
executive agreement, or other intergovernmental agreement are of a more limited kind: 
consequently the grantor has a right to revoke the ‘contractual licence’ (according to its 
terms) and, after a reasonable time has elapsed, proportionate steps may be employed to 
evict the trespasser.

(D)  Demilitarized and neutralized territory
Restrictions on use of territory, accepted by treaty, do not affect territorial sovereignty as a 
title, even when the restriction concerns matters of national security and preparation for 
defence.31 The same applies where demilitarized zones have been imposed by (p. 198) the 
Security Council32 or (in the context of provisional measures) by the International Court.33

(E)  Vassalage, suzerainty, and protection
As noted, a condominium involves a sovereignty jointly exercised by two (or more) states on 
a basis of equality. Historically, other types of shared sovereignty have occurred in which 
the dominant partner, state A, has acquired a significant role in the government of state B, 
and particularly in the taking of executive decisions relating to the conduct of foreign 
affairs. The legal aspects of the relationship will vary with the circumstances of each case, 
and not too much can be deduced from the terminology of the relevant instruments.34 It 
may be that the protected community or ‘state’ is a part of state A and, as a colonial 
protectorate, has no international legal personality, although for the purposes of internal 
law it may have a special status.35 The question of the status of colonial protectorates is 
complex and can only be approached on a case-by-case basis.36 The protected state may 
retain a measure of externally effective legal personality, although the exercise of its legal 
capacities are delegated to state A. In this latter case, treaties by state A will not 
necessarily apply to state B. However, for certain purposes, including the law of neutrality 
and war, state B may be regarded as an agent of state A. Thus, if state A declares war the 
protected state may be treated as belligerent also, although much will depend on the 
precise nature of the relations between states A and B.37 These questions, though they can 
still be important for the determination of the legal status of territory, pertain closely to the 
question of the independence of states, considered in chapter 5.

4.  Restrictions on Disposition of Territory
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(A)  Treaty provisions
States may by treaty agree not to alienate certain parcels of territory in any circumstances, 
or they may agree not to transfer to a particular state or states.38 They may also (p. 199) 
agree to transfer a certain parcel of territory to a specific state at an unspecified future 
date, thereby excluding the possibility of transfer to any other state.39 Moreover, a state 
may agree not to unite with another state: by the State Treaty of 1955, Austria is obliged 
not to enter into political or economic union with Germany.40 Previously, in Article 88 of the 
Treaty of St Germain of 1919, the obligation was expressed differently: the independence of 
Austria was ‘inalienable otherwise than with the consent of the Council of the League of 
Nations’.41 An obligation not to acquire territory may also be undertaken. In case of a 
breach of a treaty obligation not to alienate, or acquire, territory, the grantee may regard 
the treaty as res inter alios acta, and it is doubtful if the existence of a claim by a third state 
for breach of a treaty would result in the nullity of the transfer.

(B)  The principle of appurtenance
The territory of a state by legal implication includes a territorial sea (if it has a coastline) 
and the airspace above its land territory and territorial sea.42 Thus, if state A merges with 
state B, state B’s territory will include the territorial sea and the airspace formerly of state 
A.43 This simple idea is sometimes described as the principle of appurtenance,44 and high 
authority supports the view that as a corollary the territorial sea cannot be alienated 
without the coast itself (no doubt similarly in the case of airspace).45 But the logical and 
legal basis for the corollary is not compelling. Another form of appurtenance appears in the 
dissenting opinion of Judge McNair in the Anglo-Norwegian Fisheries case. In his words: 
‘[i]nternational law imposes upon a maritime State certain obligations and confers upon it 
certain rights arising out of the sovereignty which it exercises over its maritime territory. 
The possession of this territory is not optional, not dependent upon the will of the State, but 
compulsory.’46 Attractive though this view may seem at first sight, it raises many 
difficulties. How many of the various territorial extensions are possessed by compulsion of 
law? The desire to invest the coastal state with responsibility for the maintenance of order 
and navigational facilities is not a sufficient basis for McNair’s rule; indeed, this kind of 
logic would equally support a doctrine of closed seas. States are (p. 200) permitted to 
abandon territory, leaving it res nullius, whereas the presumptive consequence of 
disclaiming the territorial sea is simply to extend a res communis, the high seas.

5.  Conclusion
(A)  The concept of title
The content of sovereignty has been examined from various points of view. By and large, the 
term denotes the legal competence which a state enjoys in respect of its territory. This 
competence is a consequence of title and by no means conterminous with it.47 Thus, an 
important aspect of state competence, the power of disposition, may be limited by treaty, 
but the restriction, provided it is not total, leaves title unaffected. However, the materials of 
international law employ the term sovereignty to describe both the concept of title and the 
legal competence which flows from it. In the former sense, the term ‘sovereignty’ explains 
(1) why the competence exists and what its fullest possible extent may be; and (2) whether 
claims may be enforced in respect of interference with the territorial aspects of that 
competence against a particular state.

The second aspect mentioned is the essence of title: the validity of claims to territorial 
sovereignty against other states. The equivalent concept in French, titre, has been defined 
as follows: ‘[t]erme qui, pris dans le sens de titre juridique, désigne tout fait, acte ou 
situation qui est la cause et le fondement d’un droit’.48 In principle, the concept of 
ownership, opposable to all other states and unititular,49 does exist. Thus, the first and 
undisputed occupation of land which is res nullius may give rise to title which is equivalent 
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to the dominium of Roman law. However, in practice the concept of title employed to resolve 
disputes approximates to the notion of the better right to possess familiar in the common 
law.50 The operation of the doctrines of acquiescence and recognition makes this type of 
approach inevitable, but in any case tribunals will favour an approach which reckons with 
the limitations inherent in a procedure dominated by the presentation of evidence by two 
claimants, the result of which is not automatically opposable to third states.

(B)  Title, delimitation, demarcation
In a broad sense, many questions of title arise in the context of ‘boundary disputes’, but as a 
matter of principle the determination of the location in the detail of the boundary (p. 201) 
line is distinct from the issue of title. Considerable dispositions of territory may take place 
in which the grantee enjoys the benefit of a title derived from the grant although no 
determination of the precise boundary line is made.51 On the other hand, precise 
determination of the boundary may be made a suspensive condition in a treaty of cession. 
The process of determination is carried out in accordance with a special body of rules. For 
example, according to the thalweg principle in the case of a navigable river, the middle of 
the principal channel of navigation is presumed to be the boundary. In the case of non- 
navigable watercourses, the boundary is constituted by the median line between the two 
banks.52

The practical aspects of boundaries must be emphasized. Agreement as to the precise 
details of a boundary is often followed by the separate procedure of demarcation, that is, 
the marking, literally, of the boundary on the ground by means of posts, stone pillars, and 
the like. But a boundary may be legally definitive and yet remain undemarcated.53 

Boundaries which are de facto, either because of the absence of demarcation or because of 
the presence of an unsettled territorial dispute, may nevertheless be accepted as the legal 
limit of sovereignty for some purposes, for example those of civil or criminal jurisdiction, 
nationality law, and the prohibition of unpermitted intrusion with or without the use of 
arms.

(C)  Nemo dat quod non habet
This maxim, together with some exceptions, is a familiar feature of English law, but the 
principle is undoubtedly part of international law also.54 In Island of Palmas, Arbitrator 
Huber stated:

The title alleged by the United States of America as constituting the immediate 
foundation of its claim is that of cession, brought about by the Treaty of Paris, which 
cession transferred all rights of sovereignty which Spain may have possessed in the 
region …. It is evident that Spain could not transfer more rights than she herself 
possessed.55

The effect of the principle is much reduced by the operation of acquiescence and 
recognition.

Certain connected principles require consideration. First, in principle the adjudication by a 
tribunal of a parcel of territory as between states A and B is not opposable to state C. The 
tribunal, insofar as adjudication of itself gives title, only has jurisdiction to (p. 202) decide 
as between the parties before it.56 The fact that state C claims a particular parcel of 
territory does not necessarily deprive the tribunal of power to adjudicate and in any event 
does not prevent states A and B from defining their rights in relation to the parcel 
mutually.57 In certain cases, the principle operates through particular rules governing 
special problems. Thus, an aggressor, having seized territory by force, may purport to 
transfer the territory to a third state. The validity of the cession will depend on the effect of 
specific rules relating to the use of force by states. Again, a state may transfer territory 
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which it lacks the capacity to transfer. In this type of situation, much turns on the extent to 
which defects of title may be cured by acquiescence and recognition.

Under certain conditions, it is possible that the law accepts the existence of encumbrances 
passing with territory ceded. McNair refers to ‘treaties creating purely local obligations’ 
and gives as examples territory over which the ceding state has granted to another state a 
right of transit58 or a right of navigation on a river,59 or a right of fishery in territorial or 
internal waters.60 This is also the approach of the 1978 Vienna Convention on the 
Succession of States in Respect of Treaties, Article 12 of which provides that a succession 
of states shall not affect obligations or rights ‘relating to the use of territory’ which are 
‘established by a treaty for the benefit of any territory of a foreign state and considered as 
attaching to the territories in question’.61

Footnotes:
 1  For the dispute over the large Caribbean reef structure, Quitasueño Bank: Territorial and 

Maritime Dispute (Nicaragua v Colombia), ICJ Reports 2012 p 624, 645. For the dispute 
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Sea (Philippines v China) (2016) 170 ILR 1, 420–5, 455–6. On the distinction between low- 
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islands, islets and reefs’ as part of the San Andrés Archipelago: Palestini (2016) 15 LPICT 
56. See also von Mühlendahl (2016) 31 IJMCL 1.

 2  Generally: Barberis in Kohen (ed), Liber Amicorum Lucius Caflisch (2007) 673; Samuels 
(2008) 29 Mich JIL 732. The best known example is the former condominium of the New 
Hebrides (now Vanuatu): O’Connell (1968–9) 43 BY 71. The legal regime may be used to 
deal with problems of neighbourhood relating to boundary rivers and the like: Dutch- 
Prussian Condominium (1816) 6 ILR 50. Cf Brown, The Saudi Arabia Kuwait Neutral Zone 
(1963). For the Anglo-Egyptian Sudan: Taha (2005) 76 BY 337. In certain cases, e.g. land- 
locked lakes and bays bounded by two or more states, it has been argued that riparian 
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Palermo, & Milano (eds), Law, Territory and Conflict Resolution (2016) 346.

 3  E.g. British Sovereign Base Areas in Cyprus. Further: Hendry & Dickson, British 
Overseas Territories Law (2011) 339–42. Generally: Strauss, Territorial Leasing in 
Diplomacy and International Law (2015) 52, 97–102.

 4  Or elsewhere: cf the John F Kennedy Memorial Act 1964, s1 which transferred to and 
vested in the US land at Runnymede, England for an estate in fee simple absolute to be held 
in perpetuity.

 5  Cf Lauterpacht, 1 International Law (1970) 367, 367–70.

 6  It is assumed that the form which the occupation took was lawful. See Jennings (1946) 23 
BY 112, and on post-1945 Germany, Crawford, Creation of States (2nd edn, 2006) 452–66, 
523–6.

 7  L v N (1947) 14 ILR 242. The basic rule in the modern law of military occupation that the 
occupation of territory during armed conflict does not confer sovereignty upon the 
occupying power is borne out, inter alia, in Arts 43 and 45 of the Hague Regulations 1907 
which establish the occupying force as a mere de facto administrator: Pictet (ed), 
Commentary on Geneva Convention IV of 1949 (1958) 273. Further: Fleck (ed), Handbook 

58 59

60

61

1

2

3

4

5

6

7

https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-11#


From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

of International Humanitarian Law (3rd edn, 2013) 526–44. Cf McCarthy (2005) 10 JCSL 
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341; Carcano, The Transformation of Occupied Territory in International Law (2015). 
Further examples of delegated powers: Quaglia v Caiselli (1952) 19 ILR 144; Nicolo v Creni 
(1952) 19 ILR 145. On belligerent occupation generally: Dinstein, The Law of Belligerent 
Occupation (2009); Benvenisti, The International Law of Occupation (2nd edn, 2012); 
Spoerri in Clapham & Gaeta (eds), The Oxford Handbook of International Law in Armed 
Conflict (2014) 182. On Northern Cyprus, see e.g. Loizidou v Turkey (1996) 108 ILR 443, 
462: the Republic of Cyprus, which does not exercise effective control over Northern 
Cyprus, ‘has remained the sole legitimate Government of Cyprus’; also Tomko v Republic of 
Cyprus, ILDC 834 (CYP, 2007); KTHY v Secretary of Transport [2010] EWCA Civ 1093, [38], 
[68]–[69].

 8  On international administrations: e.g. Knoll, The Legal Status of Territories Subject to 
Administration by International Organisations (2008); Stahn, The Law and Practice of 
International Territorial Administration (2008); Wilde, International Territorial 
Administration (2008). On post-conflict international administrations: Wilde in White & 
Henderson (eds), Research Handbook on International Conflict and Security Law (2013) 
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interpretation has been rejected in more recent cases: e.g. Iron Rhine (2005) 27 RIAA 35, 
64–7; Navigational Rights, ICJ Reports 2009 p 213, 237–8.
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(p. 203) 9  Acquisition and transfer of territorial 
sovereignty
1.  Introduction
Disputes concerning title to land territory, including islands, and over the precise 
determination of boundaries1 are regularly the subject of international proceedings.2 

Recourse to arbitration may be part of an overall peace settlement.3 But many territorial 
conflicts are dormant and it is only when a dispute flares up that it receives publicity. While 
the occupation of territory not belonging to any state (terra nullius) is no longer a live issue, 
issues concerning such occupation in the past may still arise.4 Legally relevant events may 
have occurred centuries ago.5 The pressures of national sentiment, the capacity to exploit 
areas once thought barren or inaccessible, the strategic significance of areas previously 
neglected, and the pressure of population on resources suggest that territorial disputes will 
continue to be significant.

(p. 204) 2.  Determining Title
(A)  The centrality of title
If the basic unit of the international legal system is the state, the space which the state 
occupies in the world is its territory, traditionally thought of as realty, with the state (a 
person) its proprietor.6 Thus, there were sales and bequests of state territory, leaseholds, 
and reversions, normally with little or no regard for the wishes of the inhabitants. Indeed, 
international law developed a notion of entitlement to territory well before the state itself 
developed as a normative concept. Thereafter title arose not simply by physical occupation 
(i.e. actual administration, often referred to as effectivités) but through acquisition in 
accordance with law—although until 1928, the law included the rule that coerced treaties 
were valid.7 Yet there were areas of uncertainty, with territory (often islands, islets, or rocks 
but sometimes whole provinces) contested between states.8 In such cases, it was largely a 
historical question which state had the better claim.

The basic principle of the modern law was stated by the Chamber in Frontier Dispute 
(Burkina Faso/Mali):

Where the act corresponds exactly to law, where effective administration is 
additional to the uti possidetis iuris, the only role of effectivité is to confirm the 
exercise of the right derived from a legal title. Where the act does not correspond to 
the law, where the territory which is the subject of the dispute is effectively 
administered by a State other than the one possessing the legal title, preference 
should be given to the holder of the title. In the event that the effectivité does not 
co-exist with any legal title, it must invariably be taken into consideration. Finally, 
there are cases where the legal title is not capable of showing exactly the territorial 
expanse to which it relates. The effectivité can then play an essential role in 
showing how the title is interpreted in practice.9

Thus, title prevails over possession, but if title is equivocal, possession under claim of right 
matters.10

Title to territory, like ownership of land, is normally ‘objective’, but there is no system of 
registration, no international Torrens title.11 Unquestioned title is a contingency (p. 205) 
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arising from history, general recognition, and the absence of any other claimant. Title may 
be relative in several quite different contexts.

(1)  The principle nemo dat quod non habet (no one can give what they do not hold) 
places a restrictive effect on titles dependent on bilateral agreement.

(2)  A judicial decision on title cannot foreclose the rights of third parties.

(3)  Where physical holding is not conclusive of the question of right, recognition 
becomes important, which may be forthcoming from some states and not others.

(4)  The compromis on the basis of which a dispute is submitted to a court or tribunal 
may assume that title is to go to one of the claimants. In Minquiers and Ecrehos, the 
Court interpreted the compromis as excluding a finding that the islets were res 
nullius or subject to a condominium.  12 In the absence of any other claimant, the 
result seems to be a title valid against all, but the parties may not have come up to 
any minimum requirements of effective control.

(5)  In any event, in instances such as Island of Palmas and Minquiers and Ecrehos,  13

the Court assesses the relative intensity of the competing acts of state authority to 
determine which party has the better right.

(6)  In appropriate circumstances, the Court will lean in favour of title in one claimant 
even though there are grounds for a finding that the territory was at the relevant time 
terra nullius. Thus, in Eastern Greenland  14 Danish activity in the disputed area had 
hardly been intensive, but the Court refused to consider the area terra nullius. 15

(7)  In some cases, the sheer ambiguity of the facts may lead the Court to rely on 
matters which are less than fundamental,  16 or to seek evidence of acquiescence by 
one party (scholarly writing uses the classification ‘inchoate’). A title, though resting 
on very preliminary acts, is sufficient as against those without a better title.  17 In 
coming to a decision on the question of right, it may be necessary to measure ‘titles’ 
against each other. 18

(p. 206) (B)  The intertemporal law
The rights of parties to a dispute may derive from a legally significant act done, or treaty 
concluded, long ago.19 As Fitzmaurice says, it is ‘an established principle of international 
law that in such cases the situation in question must be appraised, and the treaty 
interpreted, in the light of the rules of international law as they existed at the time, and not 
as they exist today’.20 In Island of Palmas, where Arbitrator Huber had to consider whether 
Spanish sovereignty over the island subsisted at the critical date in 1898, he stated the 
principle and continued: ‘The effect of discovery by Spain is … to be determined by the 
rules of international law in force in the first half of the 16th century—or (to take the 
earliest date) in the first quarter of it …’21 The rule has also been applied in the 
interpretation of treaties concerning territory.22 It is justified by reference to the need for 
predictability and stability in the international system of title.23

In Island of Palmas, Arbitrator Huber gave a new dimension to the rule:

As regards the question which of different legal systems prevailing at successive 
periods is to be applied in a particular case (the so-called intertemporal law), a 
distinction must be made between the creation of rights and the existence of rights. 
The same principle which subjects the act creative of a right to the law in force at 
the time the right arises, demands that the existence of the right, in other words its 
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continued manifestation, shall follow the conditions required by the evolution of 
law.24

This extension of the doctrine has been criticized on the ground that to require title to be 
actively maintained at every moment of time would threaten many titles and lead to 
instability.25 This emphasizes the need for care in applying the rule.26 As shown in, for 
example, Pedra Branca, the intertemporal principle does not operate in a vacuum: (p. 207) 
its impact will be reduced by the effect of recognition, acquiescence, and the rule that 
abandonment is not to be presumed.27

(C)  The critical date
In any dispute, a certain date will assume prominence in the process of evaluating the 
facts.28 The choice of such a date is within the province of the tribunal and will depend on 
the logic of the claim(s) as well as on the practical necessity of confining the dossier to the 
more relevant facts and, in particular, to acts prior to the existence of any dispute. In the 
latter context, the tribunal is simply excluding evidence consisting of self-serving acts of 
parties after the dispute arose. But evidence of acts and statements occurring after the 
critical date may be admissible if not self-serving, as in the case of admissions against 
interest. There are several types of critical date, and it is difficult and probably misleading 
to formulate general definitions: the facts of the case are dominant (including the terms of a 
special agreement empowering the tribunal to hear the case) and there may be no necessity 
for a tribunal to choose any date whatever.

In some cases, there will be several dates of significance. Eastern Greenland arose from a 
Norwegian proclamation of 10 July 1931 announcing occupation of the area. The Court held 
that ‘as the critical date is July 10th, 1931 … it is sufficient [for Denmark] to establish a 
valid title in the period immediately preceding the occupation’.29 In Island of Palmas, the 
US claimed as successor to Spain under a treaty of 10 December 1898, and everything 
turned on the character of Spanish rights at that time. The Court did not specifically choose 
a critical date in Minquiers and Ecrehos.30 In Argentine-Chile Frontier, the tribunal 
‘considered the notion of the critical date to be of little value in the present litigation and … 
examined all the evidence submitted to it, irrespective of the date of the acts to which such 
evidence relates’.31

(p. 208) (D)  Terra nullius
Terra nullius32 is land not under the sovereignty or authority of any state; occupatio was the 
mode by which such territory could be acquired.33 In the modern context, it has fallen into 
disuse. This is because there remains on the surface of the earth no truly ‘vacant’ 
territory,34 but also because the term gradually assumed imperialist overtones when it was 
used to justify colonization of large areas of inhabited lands through a theory of European 
supremacy.35 That theory underlay the Congress of Berlin of 1885 but now ‘stands 
condemned’.36 In Western Sahara, the Court had to decide whether the Western Sahara was 
terra nullius at the time of Spanish colonization (in the 1890s). It held it was not, because 
the people of the territory were socially and politically organized under chiefs with a 
capacity to represent them. In fact, the territory was acquired by treaty, not occupation.37

3.  The ‘Modes’ of Acquisition
(A)  Basic principles
Standard textbooks classify the modes of acquisition in a stereotypical way reflecting those 
of Roman law.38 Accordingly, there are five modes of acquisition—occupation, accretion, 
cession, conquest, and prescription. But the concept of modes of acquisition is unsound in 
principle: such labels only make the task of analysis more difficult.39 The inadequacies of 
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the orthodox approach will be more apparent when the relevant questions have been 
examined, but a few things may be usefully said here.

First, it is common to classify the five orthodox modes of acquisition as either ‘original’ or 
‘derivative’. Occupation and accretion are usually described as ‘original’, cession as 
‘derivative’, while there are differences of opinion in regard to conquest and prescription, 
and again the classification has no practical value.40 In one sense, all titles (p. 209) are 
original, since much depends on the acts of the grantee in the case of cession. The dual 
classification oversimplifies the situation, and the modes described as ‘derivative’ are so in 
rather different ways. Moreover, the usual analyses do not explain how title is acquired 
when a new state comes into existence.41 Events leading to independence of the new state 
are mostly within the domestic jurisdiction of another state, yet they may be legally relevant 
to territorial disputes involving the new state. In this type of case, there is no ‘root of title’ 
as such: title is a by-product of the events leading to the creation of a state as a new source 
of territorial sovereignty.42

Secondly, in determining title, a tribunal will concern itself with proof of the exercise of 
sovereignty via conduct à titre de souverain before the critical date or dates, and will not 
apply the orthodox analysis to describe its process of decision.43 The issue of territorial 
sovereignty is often complex and involves the application of various legal principles to the 
facts, including (as concerns the modern period) principles deriving from the prohibition on 
the acquisition of territory by force and the invalidity of coerced treaties. The result often 
cannot be ascribed to any single ‘mode of acquisition’. Orthodox analysis does not allow for 
the interaction of acquiescence and recognition with the other rules. Furthermore, a 
category like ‘cession’ or ‘prescription’ may bring quite distinct situations into unhappy 
fellowship. Lastly, the importance of showing a better right in contentious cases, that is, of 
relative title, is obscured if too much credit is given to the five ‘modes’. Thus, the following 
headings represent categories of convenience.

(B)  Original and historic title
It may happen that a current dispute involves not only reliance on the exercise of state 
authority but the invocation of an ancient, original, or historic title. The concept informs the 
principle of ‘immemorial possession’ and reliance on evidence of general repute or opinion 
as to matters of historical fact. Particularly in Asia, traditional boundaries play a significant 
role.44 International tribunals have recognized the concept of ancient or original title, but 
require appropriate evidence in support.45 Such evidence would constitute the assertion by 
a state of a right that it does not hold by any other title, acquiescence by other states, and 
‘the passage of sufficient time to establish beyond doubt the existence of both the right and 
a general acquiescence’.46 In disputes over historic title to maritime territory, however, the 
tribunal in the South China Sea Arbitration asserted that the entry into force of the UN 
Convention on the Law of (p. 210) the Sea had the effect of extinguishing—at least between 
member states—‘any historic rights that a State may once have had in the areas that now 
form part of the exclusive economic zone and continental shelf of another state’.47

(C)  Effective occupation
The concept of effective occupation in international law represents the type of legal relation 
which in private law would be described as possession.48 In Eastern Greenland, the 
Permanent Court said ‘a claim to sovereignty based not upon some particular act or title 
such as a treaty of cession but merely upon continued display of authority, involves two 
elements each of which must be shown to exist: the intention and will to act as sovereign, 
and some actual exercise or display of such authority’.49 This statement has not lost its 
force, and was (in part) reiterated in Eritrea v Yemen: ‘[t]he modern international law of the 
acquisition (or attribution) of territory generally requires that there be: an intentional 
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display of power and authority over the territory, by the exercise of jurisdiction or State 
functions, on a continuous and peaceful basis.’50

In the absence of a formal basis of title in a treaty or judgment,51 and in a system without 
registration of title, possession plays a significant role. What is important is state activity 
and especially acts of administration: use by local peoples generally lacks this element and 
is only tangentially relevant.52 ‘Occupation’ here derives from occupatio in Roman law and 
does not necessarily signify occupation in the sense of actual settlement and a physical 
holding.

As in private law, the concept of effective occupation is complex, as difficulties arise in 
applying it to the facts. Precisely what acts will be sufficient to found sovereignty are a 
matter of fact and degree,53 and may depend on the character of the territory: for example, 
the bar with respect to remote and sparsely settled areas will be set lower than in the 
context of more heavily populated territory.

Effective and long-established occupation is key to a claim of acquisitive prescription, 
although courts and tribunals have rarely applied that doctrine as such.54 In practice, it 
may not be easy to distinguish effective occupation and (p. 211) prescription, and neither 
Island of Palmas nor Eastern Greenland employs the categories. Arguably, the former can 
be classified as a case of prescription, the latter as resting on occupation, but in both cases 
the issue was simply which of two competing sovereignties had the better right. 
Prescription classically involves usurpation, yet these cases involved, for all practical 
purposes, contemporaneous competing acts of state sovereignty. In Minquiers and Ecrehos, 
the Court stated the issue as one of possession,55 which in the context was equated with 
sovereignty.56 Its task was ‘to appraise the relative strength of the opposing claims to 
sovereignty over the Ecrehos’.57

(i)  Discovery
This category, much employed, is unsatisfactory for the purpose of legal analysis.58 It links 
the concept of ‘discovery’ to that of terra nullius, and is discredited for the same reasons. It 
was long thought that in the fifteenth and sixteenth centuries discovery conferred a 
complete title,59 but an effective act of appropriation was still necessary.60 The modern 
view, certainly, is that discovery gave at best an inchoate title, an option, as against other 
states, to proceed to effective occupation within a reasonable time.61 In Island of Palmas, 
the US argued that, as successor to Spain, its title derived from Spanish discovery in the 
sixteenth century. Arbitrator Huber responded that, even if discovery without more gave 
title at that time, the continued existence of the right had to be determined according to the 
law prevailing in 1898, the critical date: ‘an inchoate title of discovery must be completed 
within a reasonable period by the effective occupation of the region claimed to be 
discovered’.62 British63 and Norwegian64 practice supports this view. The current US view 
is that mere discovery gives no title, inchoate or otherwise.65 The notion of discovery only 
makes sense if it is placed firmly in the context of effective occupation, so the notion of 
inchoate title is misleading. Title exists or it does not: it is never ‘inchoate’, though it may 
be weak if it rests on slight evidence of state activity.

(p. 212) (ii)  Symbolic annexation
Symbolic annexation66 may be defined as a declaration or other act of sovereignty or an act 
of private persons, duly authorized or subsequently ratified by a state, intended to provide 
unequivocal evidence of the acquisition of sovereignty over a parcel of territory or an 
island. The subject must be seen as a part of the general question of effective occupation. 
There is no magic in the declaration of sovereignty by a government, whether or not this is 
preceded, accompanied, or followed by a formal ceremony in the vicinity. In the case of 
uninhabited, inhospitable, and remote regions little is required in terms of state activity and 
a first, decisive act of sovereignty may suffice to create a valid title, but in principle the 
state activity must satisfy the normal requirements of ‘effective occupation’. ‘Symbolic 
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annexation’ does not give title except in special circumstances (as in Clipperton Island). 
However, it is a part of the evidence of state activity: ‘a prior State act of formal annexation 
cannot after a long interval prevail against an actual and continuous display of sovereignty 
by another State’.67 But if the initial act was effective to vest title then a latecomer can only 
succeed, if at all, on the basis of prescription or acquiescence. To require too much in 
respect of the maintenance of rights may encourage threats to the peace. In the case of 
remote islands, it is unhelpful to require a determinate minimum of ‘effectiveness’, once 
title is actually established.68

In Clipperton Island, a French lieutenant, duly authorized, proclaimed French sovereignty 
in 1858: this was notified to the government of Hawaii by the French consulate. In 1897, 
after inactivity in the intervening years, a French vessel called at the island and found three 
Americans collecting guano for a US company. The US denied any intention of claiming 
sovereignty. In the same year, the island received its first visit from a Mexican gunboat and 
a diplomatic controversy began. The Mexican case rested on Spanish discovery, but the 
arbitrator held that even if a historic right existed, it was not supported by any 
manifestation of Mexican sovereignty.69 The annexation, though symbolic in form, had legal 
effect.

(iii)  Effective and continuous display of state authority
As was noted in Island of Palmas, ‘the actual continuous and peaceful display of state 
functions is in the case of dispute the sound and natural criterion of territorial 
sovereignty’.70 This is in contrast to older works, stressing a nineteenth-century view of 
occupation in terms of settlement and close physical possession.71 Rather, the question has 
become one of administrative action, under which those acts which are reflective of the 
intention to govern, and not merely to possess in some nominal fashion, are constitutive of 
title.72

(p. 213) Thus, in Island of Palmas the Dutch claim to the contested territory was preferred 
on the basis of evidence ‘which tends to show that there were unchallenged acts of peaceful 
display of Netherlands sovereignty from 1700 to 1906 and which … may be regarded as 
sufficiently proving the existence of Netherlands sovereignty’.73 In Eastern Greenland, the 
Danish claim, based not on any physical presence in the contested territory but on (1) the 
long-term presence of colonies in other parts of Greenland and (2) the wording of 
legislation and treaties rendering them applicable to Eastern Greenland, was held to be 
superior to the Norwegian claim, based on the wintering of various expeditions in the 
territory and the construction of a wireless station there. The Permanent Court held that 
Denmark, at least in the ten years prior to Norwegian involvement, had ‘displayed and 
exercised sovereign rights to an extent sufficient to constitute valid title to sovereignty’.74

The emphasis on the display of state activity, and the interpretation of the facts in the light 
of a legal policy which favours stability and allows for the special characteristics of 
uninhabited and remote territories, suggest a change in the law. The modern law 
concentrates on title, on evidence of sovereignty, and the notion of occupation has been 
refined accordingly. Thus, in Minquiers and Ecrehos, in relation to the Ecrehos group the 
Court was concerned with acts involving the exercise of jurisdiction, local administration, 
such as the holding of inquests,75 and a British Treasury Warrant of 1875 constituting 
Jersey a Port of the Channel Islands.76 In Territorial and Maritime Dispute (Nicaragua v 
Colombia), the Court described relevant acts as ‘in particular, but not limited to, legislative 
acts or acts of administrative control, acts relating to the application and enforcement of 
criminal or civil law, acts regulating immigration, acts regulating fishing and other 
economic activities, naval patrols as well as search and rescue operations’.77 Acts by 
private persons purporting to appropriate territory may be ratified by the state and may 
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then constitute evidence of its effective occupation.78 Otherwise they will have no legal 
effect.79

(iv)  The intention to act as sovereign
The requirement of an intention to act as sovereign, otherwise referred to as animus 
occupandi80 or animus possidendi,81 is generally stressed. However, the notion may create 
more problems than it solves: the subjective criterion is unrealistic in seeking a coherent 
intention from activity involving numerous individuals often over a (p. 214) considerable 
period of time.82 Furthermore, the criterion begs the question in many cases where there 
are competing acts of sovereignty.83

In certain contexts, however, the animus occupandi has a function. First, the activity must 
be à titre de souverain in the sense that the agency must be that of the state and not of 
unauthorized persons. Secondly, it has a negative role: if the activity is carried out with the 
consent of another state recognized as the sovereign, then no amount of activity is capable 
of maturing into sovereignty. Thirdly, the state activity taken as a whole may be explicable 
only on the basis that sovereignty is assumed.84 Thus, in Minquiers and Ecrehos the fact 
that both parties had conducted official hydrographic surveys of the area was not 
necessarily referable to an assertion of sovereignty by either. But certain forms of activity, 
whilst not necessarily connected with territorial sovereignty, have probative value, for 
example the exercise of criminal jurisdiction.

(D)  Cession
A right to territory may be conferred by treaty, provided the transferee takes in accordance 
with the treaty.85 An actual transfer is not required.86 The date on which title changes will 
normally be the date on which the treaty comes into force:87 an unratified treaty does not 
confer sovereignty.88

Apart from cession89 and transfer in accordance with a treaty, title may exist on the basis of 
a treaty alone, the treaty marking a reciprocal recognition of sovereignty in solemn form.90 

In the case of a disputed frontier, the boundary treaty which settles the dispute will create 
title, previously unsettled, whereas a treaty of cession (p. 215) merely transfers an extant, 
definitive, title.91 In the case where a territorial regime is established by a treaty, this 
settlement achieves a permanence which the treaty itself does not necessarily enjoy: the 
continued existence of the regime is not dependent on the treaty under which the regime 
was agreed continuing in force.92

(i)  Agreements concluded with indigenous rulers
Treaties between indigenous peoples and the state were a feature of the period of 
colonization but are of limited relevance, externally, following the partition of the world into 
independent states.93 The early position was defined primarily in the era of West European 
colonial expansion, notably in the so-called ‘Scramble for Africa’,94 under which a large 
number of treaties were concluded with various African polities.95 Such arrangements with 
indigenous rulers were not normally considered as cessions, but gave a form of derivative 
title distinguishing the act of acquisition from that of mere occupation. As characterized in 
Island of Palmas:

In substance, it is not an agreement between equals; it is rather a form of internal 
organisation of a colonial territory, on the basis of autonomy of the natives … And 
thus suzerainty over the native States becomes the basis of territorial sovereignty 
as towards other members of the community of nations.96
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Subsequent decisions of the International Court have qualified Huber’s dictum to a degree. 
In Western Sahara, the Court stated that in the period beginning in 1884, ‘agreements with 
local rulers, whether or not considered as an actual “cession” of the territory, were 
regarded as derivative roots of title, and not original titles obtained by occupation of terra 
nullius’.97

In Cameroon v Nigeria, the Court was called upon to determine the legal effect of an 1884 
treaty between the UK and the ‘Kings and Chiefs of Old Calabar’, an area in the Niger 
Delta, and its consequent effect on the UK’s capacity to deal later with the territory.98 

Nigeria argued that the 1884 treaty had created an international protectorate which did not 
result in the transfer of title to the UK; rather, title remained vested in Old Calabar as a 
sovereign entity. The Court disagreed, noting that: (1) at the time, the UK did not regard 
Old Calabar as a state, a position consistent with its activity in the rest of the region; (2) the 
region did not possess a central or federal authority sufficient (p. 216) to create a 
protectorate; (3) British activity in the region was reflective of an intention to administer, 
rather than merely protect; and (4) Nigeria was unable to identify with any degree of 
precision the source and character of Old Calabar’s international personality, either in 1884 
or thereafter.99 The Court concluded that ‘under the law at the time, Great Britain was in a 
position in 1913 to determine its boundaries with Germany in respect of Nigeria, including 
in the southern section’.100

(ii)  Renunciation or relinquishment
States can renounce title over territory in circumstances in which the subject matter does 
not thereby become terra nullius, thereby distinguishing renunciation from abandonment. 
Furthermore, there is no reciprocity and no commitment to transfer, as in the case of a 
treaty of cession. Renunciation may be recognition that another state has title101 or an 
agreement to confer a power of disposition to be exercised by another state or a group of 
states.102

A series of unilateral acts may constitute evidence of an implicit relinquishment of rights.103 

Renunciation is to be distinguished from reversion, that is, recognition by an aggressor that 
territory seized is rightfully under the sovereignty of the victim. Here, there is no title to 
renounce.104

(E)  Adjudication
While the subject is generally neglected, some jurists accept adjudication by a judicial 
organ as a mode of acquisition.105 The question then, as with a treaty of cession, is whether 
the award is self-executing, or merely gives an executory right.106 At least in certain cases, 
the award is dispositive as between the parties: (1) when the character of the territory is 
such that no physical act is necessary to its effective appropriation (this is true of maritime 
delimitations); (2) where the two disputants are both exercising acts (p. 217) of 
administration in respect of the territory concerned and the award merely declares which of 
the two ‘possessors’ is a lawful holder; (3) where the loser is to continue in possession with 
delegated powers of administration and jurisdiction; (4) when the successful claimant is 
already in possession; and (5) (perhaps) where the award relates only to the detailed fixing 
of a frontier line.

4.  Displacement of Title
(A)  The concept of ‘prescription’
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(i)  The place of prescription in the law
Prescription refers to the removal of defects in a putative title arising from usurpation of 
another’s sovereignty by the acquiescence of the former sovereign.107 The standard apology 
for the principle rests on considerations of good faith and the need to preserve international 
order and stability. It is not a mode of acquisition: the real source of title is recognition of or 
acquiescence in the consequences of unchallenged possession and control.

Prescription is distinct from the outright abandonment or relinquishment of territory. 
Abandonment refers to a situation where a state is held to have surrendered its title, 
converting the territory to res nullius, before another state establishes its own title by way 
of lawful allocation or effective occupation. In the case of abandonment, there is no 
usurpation of sovereignty since there are no contemporaneous competing claims. 
Relinquishment is the giving up of a claim to territory in face of what is thereby 
acknowledged to be a better claim, or at least a subsisting one.108

The difference between prescription and effective occupation is not easy to establish. In 
Island of Palmas, for example, there was competing state activity: the tribunal had to apply 
the criterion of effective control associated with ‘effective occupation’.109 In that context, to 
speak of prescription is unhelpful.110

(ii)  The role of private law analogies
In addressing problems of prescription, writers have drawn on analogies from the private 
law of both civil and common law traditions.111 From the civilian tradition has been drawn 
the concept of abandonment or derelictio, under which the title-holder (p. 218) makes a 
conscious decision to relinquish its rights with respect to the contested territory, which may 
result in its becoming res nullius prior to the assertion of the other state’s claim. From the 
common law comes the doctrine of estoppel, under which a representation made by one 
state that is relied on by another to its detriment may preclude the former state from acting 
in a contrary fashion. Another source of analogy has been the civil law doctrine of 
acquisitive prescription and the common law ‘equivalent’ of adverse possession.

Apart from the imperfect character of these ‘sources’, there is the distinct issue of the 
effect of the presumption of legality. Although some have argued that acquisitive 
prescription is a general principle of law,112 what is the content of the general principle? 
Instead of providing guidance, analogies to acquisitive prescription, adverse possession, or 
similar concepts tend to spark confusion and lead to inconsistent terminology.

(B)  The requirements of prescription
(i)  Conduct on the part of the usurping party
To establish a case for the usurpation of title, certain prerequisites need to be clearly 
established.113

(1)  Possession must be exercised à titre de souverain,  114 through a display of state 
authority and the absence of recognition of sovereignty of another state. Without 
adverse possession there can be no prescription.

(2)  The possession must be public, peaceful, and uninterrupted.  115 By contrast, in a 
situation of competing state activity, as in Island of Palmas, publicity will not play an 
important role because acquiescence may not be relevant except in minor respects.

(3)  Finally, possession must be persistent and not merely ephemeral.  116 In the case 
of recent possession, it is difficult to adduce evidence of tacit acquiescence. 
Suggestions of fixed periods  117 are due to a yearning after municipal models. The 
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better view is that the length of time required is a matter of fact depending on the 
particular case.

Where the necessary effectivités on the part of the usurping party have been established, 
the competing conduct of the title-holder must be assessed to determine whether title has 
been relinquished.

(p. 219) (ii)  The importance of acquiescence
In Island of Palmas, Arbitrator Huber observed that the continuous and peaceful display of 
effectivités by a state ‘may prevail even over a prior, definitive title put forward by another 
State’.118 In the face of competing activity and claims by another, a state may by conduct or 
admission acquiesce in the extension of its competitor’s sovereignty.119

At its simplest, this may take the form of an express declaration by one state that it 
considers another to hold title to the territory, combined with evidence of conduct à titre de 
souverain by that other. This was a key feature in Eastern Greenland: Norway had, through 
a declaration by its Foreign Minister, Nils Ihlen, accepted Danish title to the disputed 
territory.120 In Pulau Batu Puteh, the Court gave decisive weight to a response given in 
1953 by the Acting Secretary of State of Johor that ‘the Johor government [did] not claim 
ownership of Pedra Branca’.121

Even without an express declaration of relinquishment, the absence of state activity, 
combined with an absence of protest that might otherwise be expected in response to the 
effectivités of the opposing party, may be decisive.122 In the jurisprudence of the 
International Court, this has become known as acquiescence, a concept which is equivalent 
to tacit recognition manifested by unilateral conduct which the other party may properly 
interpret as consent. Although the term originally emerged in the context of maritime 
delimitation,123 it has been adopted by the Court in the context of territorial disputes as 
well.124 But because of the need to maintain stability and to avoid ‘squatting’, abandonment 
is not to be presumed.125 As the Chamber said in Burkina Faso/Mali, where there is a 
conflict between title and effectivités, preference will be given to the former.126 

Accordingly, little evidence of effectivités will be required to prove maintenance of title, 
particularly in regard to remote and uninhabited areas.127 (p. 220) In Eastern Greenland, 
Norway argued that Greenland became terra nullius after the disappearance of the early 
settlements. The Court, rejecting the argument, observed:

It is impossible to read the records of the decisions in cases as to territorial 
sovereignty without observing that in many cases the tribunal has been satisfied 
with very little in the way of the actual exercise of sovereign rights, provided that 
the other State could not make out a superior claim. This is particularly true in the 
case of claims to sovereignty over areas in thinly populated or unsettled 
countries.128

Similarly, in Cameroon v Nigeria the Court found that Cameroon had not abandoned its title 
to the Bakassi region, despite having engaged in only occasional acts of administration in 
the area due to a lack of resources.129

Thus, it would seem that nothing short of the total (or near-total) absence of conduct à titre 
de souverain in an area by the title-holder will be sufficient to signal movement away from 
the status quo. An illustration is Pulau Batu Puteh where the Court held that ‘any passing of 
sovereignty over territory on the basis of the conduct of the Parties … must be manifested 
clearly and without any doubt by that conduct and the relevant facts … especially so if what 
may be involved, in the case of one of the parties, is in effect the abandonment of 
sovereignty over part of its territory’.130 This was only established with reference to Pulau 
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Batu Puteh (Pedra Branca) itself and then only because of the declaration of the Acting 
State Secretary.

(iii)  Estoppel
Recognition, acquiescence, admissions constituting a part of the evidence of sovereignty,131 

and estoppel form an interrelated subject matter; everything depends on the precise 
alchemy of the opposing parties’ effectivités, combined with the presence of some form of 
representation by a party that it does not consider itself as sovereign.132 In Temple, the 
Court held that by its conduct Thailand had recognized the frontier line contended for by 
Cambodia in the area of the temple, as marked on the map drawn up by French members of 
a Mixed Delimitation Commission. In particular, the Court placed reliance on a visit of a 
‘quasi-official character’ by a member of the Siamese royal family to the disputed territory 
where he was ‘officially received’ by the local French plenipotentiary ‘with the French flag 
flying’.133 The Court remarked:

Looking at the incident as a whole, it appears to have amounted to a tacit 
recognition by Siam of the sovereignty of Cambodia (under French Protectorate) 
over Preah Vihear, through a failure to react in any way, on an occasion that called 
for a reaction in order to affirm or preserve title in the face of an obvious rival 
claim. What seems clear is that either Siam (p. 221) did not in fact believe that she 
had any title—and this would be wholly consistent with her attitude all along … —or 
else she decided not to assert it, which again means she accepted the French claim, 
or accepted the frontier of Preah Vihear as it was drawn on the map.134

The Court disregarded the fact that the Thai prince held no office at the time and was 
engaged on a private visit.

In many situations, acquiescence and express admissions are but part of the evidence of 
sovereignty. Estoppel differs in that, if the conditions for an estoppel are satisfied, it suffices 
to settle the issue. Resting on good faith and the principle of consistency in state relations, 
estoppel may involve holding a government to a declaration which in fact does not 
correspond to its real intention, if the declaration is unequivocal and the state to which it is 
made has relied on it to its detriment. Such a principle must be used with caution, 
particularly in dealing with territorial issues.135 Thus, the Court held that the declaration of 
the Acting State Secretary that Johor did not possess sovereignty over Pedra Branca did not 
give rise to an estoppel:

[A] party relying on an estoppel must show, among other things, that it has taken 
distinct acts in reliance on the other party’s statement … The Court observes that 
Singapore did not point to any such acts. To the contrary, it acknowledges in its 
Reply that, after receiving the letter, it had no reason to change its behaviour; the 
actions after 1953 to which it refers were a continuation and development of the 
actions it had taken over the previous century.136

By contrast, in cases such as Temple, where much of the evidence is equivocal, 
acquiescence over a long period may be treated as decisive: here it is not itself a root of 
title but an aid in the interpretation of the facts and legal instruments.137 To be decisive, 
acquiescence must rest on very cogent evidence. Express recognition in a treaty of the 
existence of title in the other party (as opposed to recognition by third states) is of course 
conclusive.138
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(C)  ‘Negative prescription’
Some writers seem to suggest that prescriptive title arises even without acquiescence, 
simply by lapse of time and possession not disturbed by measures of forcible self-help. A 
similar result is reached by formulations which presume acquiescence under certain (p. 
222) conditions. Such views are not supported by the jurisprudence, which sets an exacting 
evidentiary standard for the displacement of confirmed title, a standard which requires at 
least some evidence (tacit or express) of acquiescence. They commonly antedate the period 
when forcible self-help and conquest were prohibited. Prescription can no longer create 
rights out of situations brought about by illegal acts.139 Finally, in Island of Palmas, 
Minquiers and Ecrehos, and other like cases, the possession upheld by the tribunal was 
adverse only in a special sense; there is no deliberate usurpation with a sequel of adverse 
holding, but a more or less contemporaneous competition.

(D)  Historical consolidation of title: an epitaph
Historical consolidation as a concept refers to an acquisition of title on the basis of its use 
without challenge over a significant period of time.140 In Anglo-Norwegian Fisheries, the 
Court, having established that Norway had delimited the territorial sea by a system of 
straight baselines since 1869, had to decide whether, as against other states, it had title to 
waters so delimited. The Court said:

[I]t is indeed this system itself [of straight baselines] which would reap the benefit 
of general toleration, the basis of an historical consolidation which would make it 
enforceable as against all States … The general toleration of foreign States with 
regard to the Norwegian practice is an unchallenged fact. The notoriety of the facts, 
the general toleration of the international community, Great Britain’s position in the 
North Sea, her own interest in the question, and her prolonged abstention would in 
any case warrant Norway’s enforcement of her system against the United 
Kingdom.141

There, the attitude of other states was taken as evidence of lawfulness of the system, but 
there were certain special features. The extension of sovereignty claimed was over a res 
communis and therefore the toleration of other states was of significance. Moreover, the 
Court appeared to regard British silence as an independent basis of legality as against the 
UK. In Territorial and Maritime Dispute (Nicaragua v Colombia), the attitude of other states 
was taken into consideration over territory not considered res communis.142

De Visscher took the decision as an example of the ‘fundamental interest of the stability of 
territorial situations from the point of view of order and peace’, which ‘explains the place 
that consolidation by historic titles holds in international law’.143 Thus, ‘consolidation’ 
differs from prescription and occupation in de Visscher’s doctrine. It is, moreover, certain 
that the elements which he calls ‘consolidation’ are influential; the essence of the matter is 
peaceful holding and acquiescence or toleration by other states.144 But the concept of 
historical consolidation is not much more than a compendium of pre-existing modes of 
acquisition. Certainly, as late as 1998 a distinguished arbitral tribunal referred (p. 223) to 
the concept of consolidation of title with approval.145 Nonetheless, the accepted view is that 
consolidation does not exist as a concept independent of the established rules governing 
effective occupation and prescription. In Cameroon v Nigeria, the Court stated that ‘the 
theory of historical consolidation is highly controversial and cannot replace the established 
modes of acquisition of title under international law’.146

5.  Extent of Sovereignty: Territorial Disputes

139

140

141

142

143

144

145

146



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

Certain logical and equitable principles which are not themselves roots of title are 
important in determining the actual extent of sovereignty derived from some source of title 
such as a treaty of cession or effective occupation.147

(A)  The principle of contiguity
Considerations of contiguity and geographical unity come to the fore when the disputed 
territory was at relevant times uninhabited, barren, or uncharted. In relation to islands in 
particular, contiguity is a relevant concept. Thus, in Land, Maritime and Frontier Dispute, 
the Chamber held that the island of Meanguerita was a dependency of the larger island of 
Meanguera, due to its small size, its proximity, and the fact that the claimants to the dispute 
treated the two as a single unit.148 But this is a presumption only: in Pulau Batu Puteh, one 
of three disputed features was held to belong to Singapore, a second (and by inference a 
third) to Malaysia.149

Such considerations are a part of judicial reasoning, but also have significance in other 
respects. State activity as evidence of sovereignty need not press uniformly on every part of 
territory. Associated with this is the presumption of peripheral possession based on state 
activity, for example on the coast of a barren territory.150 In Eastern Greenland,151 the 
Court gave effect to the idea of geographical unity, concluding that localized Danish activity 
gave title over the whole of Greenland. Writing of the decision, Lauterpacht remarked on 
‘those principles of finality, stability and effectiveness of international relations which have 
characterized the work of the Court’.152 Contiguity may be an earnest of effectiveness, but 
in itself it is little more than a technique in the application of the normal principles of 
effective occupation.

(p. 224) (B)  The uti possidetis principle
The concept of uti possidetis provides that states emerging from the dissolution of a larger 
entity inherit as their borders those administrative boundaries which were in place at the 
time of independence.153 In Burkina Faso/Mali, the Chamber in applying the principle to 
Africa said as follows:

The essence of the principle lies in its primary aim of securing respect for territorial 
boundaries at the moment when independence is achieved. Such territorial 
boundaries might be no more than delimitations between different administrative 
divisions or colonies all subject to the same sovereign. In that case, the application 
of the principle of uti possidetis resulted in administrative boundaries being 
transformed into international frontiers in the full sense of the term.154

Though it has its origins in Roman law,155 the modern application of the doctrine began in 
Latin America in the nineteenth century, where the administrative divisions imposed by 
Spain were adopted as the borders of the new states that emerged in the region.156 The 
principle involves implied agreement to base territorial settlement on a rule of presumed 
possession by the previous Spanish administrative unit in 1821, in Central America, or in 
1810, in South America. Its use has persisted and in a slightly different form it has been 
adopted by governments and tribunals concerned with boundaries in Asia157 and Africa.158 

The principle was applied in relation to the appearance of new states on the territory of the 
former Yugoslavia,159 and to the boundaries between those states.160 It is also applicable in 
maritime delimitation.161

The operation of uti possidetis does not always give satisfactory solutions. Ratner identifies 
two central complaints: (1) its inherent simplicity gives rise to the temptation on the part of 
ethnic separatists to further divide territory along existing boundaries; (2) application of the 
principle to modern state collapses may lead to significant populations both unsatisfied with 
their status in the new state and uncertain of their (p. 225) political participation there.162 

The administrative boundaries are frequently ill-defined or difficult to prove.163 
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Furthermore, the colonial boundaries on which the future of contested regions now rely 
were often not drawn in the first place with any degree of ethnic sensitivity, leading to the 
inclusion of opposed groups within the same new state.164 Finally, the doctrine may impede 
the recognition of new states due to the unwillingness of states to acknowledge a desire for 
independence contrary to uti possedetis.165

The principle is not peremptory and states are free to adopt other principles as the basis of 
a settlement,166 but the general principle that pre-independence boundaries of former 
administrative divisions subject to the same sovereign remain in existence is in accordance 
with good policy. Three arguments are generally posited as justifying this conclusion:167 (1) 
the doctrine renders the division of a state susceptible to only one outcome, preventing 
armed conflict over territory; (2) a division based on administrative boundaries is as valid as 
any other approach in principle, and far simpler in execution; and (3) uti possidetis has 
achieved the status of a general principle or default rule of international law.168

(C)  Accretion
Accretion concerns the process of increase of territory through new geological 
formations.169 Simply put, deposits on a sea coast may result in an extension of sovereignty. 
A more dramatic example is provided with the emergence of an island within the territorial 
sea of Iwo Jima due to volcanic activity in 1986; this was subject to immediate recognition 
by the UK government as part of the territory of Japan.170 In such a case, ‘[n]o formal acts 
of appropriation are required’.171

(D)  Hydraulic boundaries
(i)  Boundary rivers
The principle of delimitation apparently established in the law is that of the thalweg, 
presumed to mean the middle of the main navigable channel.172 However, the term may 
have another meaning in particular instruments and treaties, viz, the line of deepest (p. 
226) soundings. The two definitions will often coincide. But conditions prevailing, even 
within the same river system, are very variable and scholarly opinion is unhelpful in 
practice. Technical expertise is called for, particularly in relation to the determination of the 
main channel among several arms of a river.173

Unlike purely terrestrial borders, boundary rivers may change their course. This is not a 
true case of accretion. Thus, in relation to the southern boundary of New Mexico, the 
solution of disputes between the US and Mexico depended on principles of acquiescence 
and the interpretation of agreements as to the outcome of natural changes.174 In this type 
of case, even in the absence of applicable agreements, sudden, forcible, and significant 
changes in river courses (avulsion) will not be considered to have changed the frontier 
line.175 In other words, the boundary will be fixed along the route of the former river bed, 
following not the river but the land underneath. Accretion, the gradual and imperceptible 
addition of sediments, can give rise to an extension of the sovereignty of the co-riparian 
state to areas already under effective occupation176 on the basis of principles of contiguity 
and certainty. The gradual nature of the process leads to a presumption of occupation by 
the riparian state and of acquiescence by other states; thus, the boundary will be held to 
move with the river.177

In Eritrea–Ethiopia Boundary Commission, the tribunal issued certain directions for the 
demarcation stage of its work, including the following:

[T]he identification of a river as a boundary should normally suffice without actual 
demarcation therein, save as regards the identification of confluences, turning 
points that may give rise to doubts, and headwaters or sources.178
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Moreover, ‘the turning point of the boundary is at the point of the meeting of the main 
channel of each river or stream’ and that, topography permitting, ‘the turning point shall be 
identified by three pillars, one on each bank of the river that meets the other and the third 
on the bank of the latter opposite the confluence, with the distances of each pillar from the 
point of meeting being marked thereon’.179 Regard should be paid to equitable 
considerations—the customary rights of the local people to have access to the river—at the 
demarcation stage of the decision regarding a line within rivers.180

(p. 227) (ii)  Boundary lakes
As to boundary lakes, the principle of the median line applies, but as usual, express 
agreement or acquiescence may produce other modes of division. Indeed, in the case of 
both Lake Albert (separating Uganda and the Democratic Republic of the Congo) and Lake 
Geneva (between France and Switzerland), the ‘formal middle line’ was agreed upon as the 
frontier.181 Uganda, Tanzania, and Kenya are divided by the ‘astronomical line’ on Lake 
Victoria in terms of the Anglo-German Agreement of 1890.182 The matter of the border 
between Austria, Switzerland, and Germany on Lake Constance remains unresolved for lack 
of agreement.183 Border lakes can also be regulated through condominium status,184 but 
the presumption is against.

(E)  The polar regions: the sector principle
Particularly in the case of the Arctic, the question of rights over frozen sea or ‘ice territory’ 
arises,185 but otherwise normal principles apply to territory situated in polar regions.186 In 
claiming ice deserts and remote groups of islands, governments seek to establish the limits 
of territorial sovereignty by means of straight lines, and similar systems of delimitation may 
be found in other regions, for example in North America. In the polar regions, use has been 
made of lines of longitude converging at the Poles to produce a sector of sovereignty. While 
the ‘sector principle’ does not give title, it may represent a reasonable application of the 
principles of effective occupation as applied in Eastern Greenland.187 It remains a rough 
method of delimitation, and has not become a separate rule of law.188

Confusion of claims has arisen primarily from the indecisive nature of state activity in the 
polar regions. However, three reservations may be made: the ‘sector principle’ has the 
defects of any doctrine based upon contiguity; its application is absurd insofar as there is 
claim to a narrow sliver of sovereignty stretching to the Pole; and, lastly, it cannot apply so 
as to include areas of the high seas.

(p. 228) In the Arctic, Denmark, Finland, Norway, and the US have refrained from sector 
claims linked to territories peripheral to the polar seas. On the other hand, Canada189 and 
the Russian Federation190 have made use of the sector principle. Probably, recognition by 
treaty or otherwise creates title in the Arctic rather than the sector principle as such.191

Sector claims in Antarctica have been made by the UK, New Zealand, Australia, France, 
Norway, Argentina, and Chile. But, first, some claims depend not on contiguity but on 
discovery. Secondly, claimants are not confined to peripheral neighbours as in the Arctic. 
And thirdly, recognition192 is important in establishing title in an otherwise fluid situation 
created by overlapping claims, many of which in law may amount to little more than ambit 
claims or declarations of interest. The Antarctic Treaty,193 however, prevents any additional 
claims to the continent being made and signals non-recognition by third states of claims 
already made.

6.  Territorial Sovereignty and Peremptory Norms
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The complex question of the effect of breaches of peremptory norms on the validity of 
interstate transactions is considered in chapter 27. The concern here is the effect of certain 
rules on the power of alienation.

(A)  Transfer by an aggressor
The modern law forbids conquest and regards a treaty of cession imposed by force as a 
nullity, a logical extension of the prohibition on the use of force contained in Article 2(4) of 
the UN Charter.194 Even if—and this is open to considerable doubt—the vice in title can be 
cured by recognition by third states, the loser is not precluded from challenging any title 
based on a transfer from the aggressor. The force of a powerful prohibition, the stamp of 
illegality, operates here rather than the principle nemo dat quod non habet. In the event, 
the Charter era has been attended by far less acquisition of territory by force than periods 
before it.195 This is reflected in Security Council Resolution 242 (1967), (p. 229) which 
highlighted the inadmissibility of the acquisition of territory by force, and more 
emphatically, the Friendly Relations Declaration of 1970.196 Exceptions could perhaps occur 
when there is a disposition of territory by the principal powers or some other international 
procedure valid as against states generally. So far in the modern period, such dispositions 
have not resulted in an agreed settlement allowing the aggressor to keep the territory 
seized.

(B)  The principle of self-determination and territorial transfers
Is there a rule of law inhibiting the transfer of territory if certain minimum conditions of 
local consent are not fulfilled?197 Dispositions by the principal powers, transfers under 
procedures prescribed by international organizations, and bilateral cessions in the period 
since 1919 have been expressed to be in accordance with the principle of self- 
determination. The machinery of the plebiscite is sometimes applied,198 or affected 
individuals may be given an option of nationality and/or repatriation.199

Some argue that transfers of any populated territory must satisfy the principle of self- 
determination. However, there is insufficient practice to warrant the view that a transfer is 
invalid simply because there is no sufficient provision for expression of opinion by the 
inhabitants.200 At present, most claims are made in terms which do not include a condition 
as to due consultation of the population concerned. Those jurists who insist on the principle 
refer to exceptions, such as a collective decision of states representing the international 
community to impose measures on an aggressor,201 and the principle of respect for pre- 
independence administrative divisions following attainment of independence by former 
colonies (uti possidetis).202 In any event, the application of the principle may be difficult in 
practice. In relation to the British–Argentine dispute over the Falklands/Malvinas, the 
relevant UN resolutions call for transfer by virtue of a principle of decolonization, while the 
UK regards transfer without local consent as a breach of the principle of self- 
determination.203

(p. 230) 7.  Conclusion
The predominance accorded to history and the corollary tendency to treat disputes over 
territorial sovereignty as if they were private law disputes over land, raise questions of 
consistency with current principles of human rights and self-determination. There is no 
legal difference between a claim to a few hectares of uninhabited swamp and a claim to a 
province. But states are historical entities and territorial communities have deep historical 
roots as well as (often) frayed, fuzzy, or uncertain limits. Modern boundary and territorial 
disputes have concerned lengthy boundaries potentially cutting across peoples and 
communities, ranging to disputes over small islands and scraps of land.204 But boundaries 
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must lie somewhere and so far at least the historical approach, dependent on presumptions 
such as uti possidetis and treaty stability, has prevailed.
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(p. 231) 10  Status of territory: further problems
1.  International Procedures of Territorial Disposition
A basic assumption of the international system is that sovereignty—plenary power over 
territory—inheres individually in each state which has the better claim to title over that 
territory, and that it is not shared. But this is an assumption; from a legal point of view it 
may even be a presumption: it is not a rule, still less a peremptory norm.1 There is nothing 
to prevent a state from freely abandoning its sovereignty in favour of merger in another 
state, and what can be done in whole can be done in part. Groups of states, or an 
international organization, can come to exercise dispositive authority over a given territory: 
questions may then arise as to the modalities of the exercise of such powers and their 
relation to the self-determination of the people of the territory concerned. Some of these 
situations are grouped for consideration here.

(A)  Agreement between the states concerned
A cession of territory may depend on the political decision of the states concerned in a 
dispute. Such a cession may be the result of a political claim, on grounds of history or 
security, a legal claim, or a combination of these. The conditions under which transfer 
occurs may be influenced by the recommendations of political organs of international 
organizations and, latterly, by the principle of self-determination (see chapters 5, 29). On 
numerous occasions, plebiscites have been organized under the auspices of the UN, with 
the results treated as indicative or binding.2

(p. 232) (B)  Joint decision of the principal powers
Likewise, on a number of occasions a group of leading powers, perhaps in association with 
other states, have assumed a power of disposition, although the legal bases of such a power 
were sometimes problematic.3 It is possible that, as in the case of the creation of a new 
constitution by rebellion, the political and legal bases are inseparable: certainly the legal 
consequences of this power of disposition are commonly accepted. The mandates system 
rested in substantial part at least on such a power of disposition, and the International 
Court accepted its consequences in its successive advisory opinions on the status of South 
West Africa.4

Disposition of territory alone is not enough for a transfer of sovereignty, however. In the 
Eritrea v Yemen arbitration, the tribunal considered the status of certain Red Sea islands in 
the light of Article 16 of the Treaty of Lausanne, by which the Ottoman Empire renounced 
sovereignty over the islands. It held that no doctrine of reversion of historical title applied, 
so that sovereignty over the islands in question remained indeterminate after Turkey 
divested itself of the territory.5 What was required for acquisition of the territory was ‘an 
intentional display of power and authority over the territory, by the exercise of jurisdiction 
and state functions, on a continuous and peaceful basis’.6

(C)  Action by UN organs
It is doubtful if the UN has a capacity to convey title, in part because it cannot assume the 
role of territorial sovereign: in spite of the principle of implied powers, the UN is not a state 
and the General Assembly only has a power of recommendation. On this basis, it can be 
argued that General Assembly Resolution 181(II) of 29 November 1947, approving a 
partition plan for Palestine, was if not ultra vires at any rate not binding on member states.7
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However this may be, the fact is that states may agree to delegate a power of disposition to 
a political organ of the UN, at least where the previous sovereign has relinquished title; but 
there is no transfer of sovereignty and no disposition of a title inhering in the Organization. 
In such cases, the Organization acts primarily as a referee. The General Assembly played 
this type of role in relation to the creation of the new states of Libya and Somalia and in the 
case of territory relinquished by Italy under the Peace Treaty of 1947.8

(p. 233) On similar principles, the General Assembly probably retained a power to terminate 
trusteeship status for cause.9 But the termination of mandates was a matter of more 
difficulty, partly because the power of disposition arguably inhered in the principal Allied 
Powers participating in the Treaty of Versailles.10 It may be that, in the historic cases of 
mandate and trusteeship, and also of the few remaining territories to which Chapter XI of 
the Charter applies, the UN does not ‘confer sovereignty’, but rather decides on or 
approves the manner in which the principle of self-determination is to be implemented. 
Certainly resolutions of the General Assembly play an important element in the 
consolidation of title over territory. This is especially the case with the resolutions based on 
Resolution 1514(XV), the Declaration on the Granting of Independence to Colonial 
Countries and Peoples.11

However that may be, the General Assembly assumed the power to terminate the Mandate 
for South West Africa in Resolution 2145(XXI) of 27 October 1966.12 Subsequently, the 
General Assembly established the Council for South West Africa, appointed a UN 
Commissioner to administer the territory, and renamed the territory ‘Namibia’. South Africa 
failed to respond to these developments and the Security Council adopted resolutions in 
1969 and 1970 ‘recognizing’ the decision of the General Assembly to terminate the mandate 
and calling upon all states to take measures to implement the finding that South Africa’s 
continued presence in Namibia was illegal. By a further resolution, the International Court 
was asked to give an advisory opinion on the question ‘What are the legal consequences for 
States of the continued presence of South Africa in Namibia notwithstanding Security 
Council Resolution 276 (1970)?’ As a preliminary to giving its views on the substance of the 
question, the Court considered the validity of General Assembly Resolution 2145(XXI) in 
terms of the Charter.13 The Court held that the power of the League of Nations, and 
therefore of the UN, to revoke the mandate for reasons recognized by general international 
law (termination on the ground of material breach of a treaty) was to be implied.14 The role 
adopted by the General Assembly, assisted by the Security Council, was to take such action 
as was necessary to ensure the application of the provisions of Resolution 1514(XV) to the 
people of Namibia. In formal terms at least, this did not involve a power of disposition as 
such, but the application of the provisions of the Charter, as interpreted by the practice of 
(p. 234) the organs, relating to the principle of self-determination.15 Namibia eventually 
achieved independence in 1990 after elections supervised by the UN Transition Assistance 
Group.16

The role of the General Assembly in the decolonization of Western Sahara has involved a 
complex of issues concerning the principle of self-determination and the legal interests of 
Morocco (and at one time Mauritania).17 The situation remains unresolved.18

In the aftermath of the Iraqi invasion and occupation of Kuwait, the Security Council 
adopted Resolution 687 (1991). The resolution specified the measures to be taken under 
Chapter VII of the Charter. In particular, the Security Council demanded respect for the 
agreed territorial delimitation,19 and decided ‘to guarantee the inviolability of the … 
international boundary and to take as appropriate all necessary measures to that end in 
accordance with the Charter of the United Nations’. In the event, following the eviction of 
Iraq by a broad-based coalition acting under a Security Council mandate, a Demarcation 
Commission was created: it submitted a Final Report on the demarcation of the 
international boundary between Iraq and Kuwait on 20 May 1993.20 In Resolution 833 
(1993) the Security Council adopted the decisions of the Commission as ‘final’. The exercise 
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was, at least in form, the demarcation of an already agreed alignment and no ‘reallocation’ 
was intended. However, when the Final Report is examined it follows almost inexorably that 
elements of delimitation were involved, especially in relation to the maritime delimitation.21 

The outcome was controversial but it is important to remember that the Security Council 
expressly disclaimed an intention to use the demarcation process for the purpose of 
‘reallocating territory between Kuwait and Iraq’. Iraq subsequently recognized the 
boundary so determined.22

In the context of maintaining international peace and security, UN organs have also been 
prepared to assume administrative functions in relation, for example, to the City (p. 235) of 
Jerusalem,23 the Free City of Trieste,24 East Timor,25 and Kosovo.26 The existence of such 
administrative powers rests legitimately on the principle of necessary implication and is not 
incompatible with the view that the UN cannot have territorial sovereignty.

2.  Sovereignty Displaced or in Abeyance
Although an undivided sovereignty is the normal mode of territorial administration, 
exceptional situations exist which cannot be forced into the sovereignty straitjacket. Thus, 
sovereignty may be held jointly by two states, as in a condominium,27 or distributed in time, 
as with a leasehold or other grant of sovereign rights subject to an ultimate right of 
reversion.28 Or it may be in abeyance, as with the mandate and trusteeship systems.29 A 
brief analysis of some other possibilities follows.

(A)  Territory sub judice
When a territorial dispute is referred to adjudication, there is a real sense in which 
sovereignty is in abeyance pendente lite: in any event, the tribunal cannot acknowledge 
either state as sovereign pending its decision, although the decision once given will be 
declaratory in form. The analogy here is perhaps with the right of possession which the 
sequester or stakeholder had in Roman law.30 The existing regime rests on acts in the law 
which in principle could not create sovereignty in the existing holder but which do not 
render the region terra nullius. For practical purposes, the present possessor may be 
regarded as exercising normal powers of jurisdiction and administration, subject only to 
external limitations arising from the legal instruments determining the status of the region. 
Thus, the relevant agreement may contain provisions for demilitarization.

Furthermore, there must be an implied obligation not to act in such a way as to render 
fulfilment of the ultimate objective of the arrangement impossible. Thus, if the (p. 236) 
stated objective is to provide for an expression of opinion by certain minority groups it 
would be ultra vires to deport or to harass and blackmail the groups concerned.31 In this 
respect, the absence of a textually prescribed enforcement mechanism is not enough to 
offset the obligation not to impede fulfilment of the end goal, although the presence of such 
a mechanism will add yet another arrow to the quiver. The status of the inhabitants in terms 
of nationality and citizenship will depend on the circumstances of the particular case.32 If 
one accepts the obligations inherent in the doctrine of the ultimate objective then the 
conferment and deprivation of nationality would not be a matter of domestic jurisdiction for 
the administering state.

(B)  Territory title to which is undetermined
It may happen that a piece of territory not a res nullius has no determinate sovereign. This 
is not simply a case where two states have conflicting claims to territory. In principle, such 
cases can be assessed according to law, with judgment in the form of a declaration. By 
contrast, there are cases where title is in effect suspended pending some future event.
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Existing cases spring chiefly from the renunciation of sovereignty by the former holder and 
the existence of an interregnum with disposition postponed until a certain condition is 
fulfilled, or where the states having a power of disposition for whatever reason do not 
exercise the power or fail to exercise it validly. For example, in the 1951 Peace Treaty Japan 
renounced all rights to Taiwan.33 But the better view is that Taiwan was not the subject of 
any act of disposition; it was not transferred to any state. The former view of the British 
government was that: ‘Formosa and the Pescadores are … territory the de iure sovereignty 
over which is uncertain or undetermined’.34 Since 1972, the British government has 
acknowledged the position of the Chinese government that Taiwan is a province of China.35

(C)  Terra nullius
For practical purposes, the cases of terra nullius and territory sub judice or title to which is 
undetermined may, to a certain extent, be assimilated. In both cases, activity is limited by 
principles similar to those protecting a reversioner’s interest in municipal law.36 However, 
in the case of the terra nullius the state which is in the course of (p. 237) consolidating 
title37 is in principle entitled to carry out acts of sovereignty. The important difference is 
that whereas a terra nullius is open to acquisition by any state, the territory sub judice is 
not susceptible to occupation, since the express conditions for its attribution may have been 
laid down already. In any case, there already is a possessor whose interim possession may 
have received some form of recognition.

A terra nullius is subject to certain rules of law which depend on two assumptions: first, 
that such zones are for the time being free for the use and exploitation of all and, secondly, 
that persons are not deprived of the protection of the law merely because of the absence of 
state sovereignty—the law of the sea gives the relevant analogy for this. States may 
exercise jurisdiction in respect of their individuals and companies carrying on activities in a 
terra nullius, as well as in respect of stateless persons. There is also universal jurisdiction in 
certain cases: Article 101 of the UN Convention on the Law of the Sea (UNCLOS) defines 
piracy to include acts directed ‘against a ship, aircraft, persons or property in a place 
outside the jurisdiction of any State’.38 Acts in the nature of aggression or breaches of the 
peace, war crimes, or crimes against peace and humanity, will equally be so in terra 
nullius.39 Unjustified interference from agencies of another state with lawful activity will 
create international responsibility in the ordinary way. As far as succession of obligations to 
the new state goes, it is doubtful whether private interests established prior to the 
reduction into sovereignty of a terra nullius must be respected by the new sovereign.40

Several issues remain unsettled. It is not clear that a terra nullius has a territorial sea: the 
logic, such as it is, of the doctrine of appurtenance41 does not apply here, and it would be 
reasonable to regard the adjacent waters as high seas.42

(D)  Res communis
The high seas are commonly described as res communis omnium,43 and occasionally as res 
extra commercium.44 The use of these terms is innocent enough, providing not too much is 
read into them. They represent only a few basic guideposts and do not provide a viable 
regime of themselves. The res communis may not be subjected to the sovereignty (p. 238) of 
any state, general acquiescence apart, and states are bound to refrain from any acts which 
might adversely affect the use of the high seas by other states or their nationals. It is now 
generally accepted that outer space and celestial bodies have the same general character. 
Legal regimes that are similar in type may be applied by treaty to other resources, for 
example an oilfield underlying parts of two or more states.45
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(E)  Territorial entities (other than states) enjoying legal personality
In Western Sahara, the International Court considered the legal status of the ‘Mauritanian 
entity’ at the time of colonization by Spain in the years 1884 onwards. It was accepted that 
the entity was not a state. However, in coming to this conclusion the Court accepted as a 
principle that in certain conditions a legal entity, other than a state, ‘enjoying some form of 
sovereignty’, could exist distinct from the several emirates and tribes which composed it.46 

These conditions were not described with any precision by the Court but were related to the 
existence of ‘common institutions or organs’ and of an entity which was in ‘such a position 
that it possesses, in regard to its Members, rights which it is entitled to ask them to 
respect’.47

(F)  Antarctica
Escaping all classifications—but illustrating well the possibilities and weaknesses of 
international arrangements for the government of territory—is Antarctica.48 Virtually the 
whole continent is claimed by one of the seven claimant states (there is a small unclaimed 
sector which is the last surviving terra nullius on earth). But these claims are not 
recognized by any other participant in Antarctic activity, and the legal positions of both 
claimants and non-claimants are protected by a continental ‘without prejudice’ clause, 
Article IV of the Antarctic Treaty.49 It is on this fragile basis of claims and their non- 
recognition that the entire edifice of Antarctic scientific and (increasingly) touristic activity 
is based, as well as the regulatory framework of the Antarctic Treaty System.
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(p. 241) 11  The territorial sea and other maritime zones
1.  The Territorial Sea
(A)  Introduction
Traditionally states were regarded as exercising sovereignty, subject to a right of innocent 
passage, over a belt of sea adjacent to their coastlines and bounded by the high seas.1 The 
breadth of this ‘territorial sea’2 was never definitively settled despite codification attempts 
in 1930, 1958, and 1960; claims varied between three and six nautical miles (nm) and even 
more.3 It came to be understood that the territorial sea was founded on a baseline, related 
to the low-water mark, and enclosing internal waters (rivers, bays, gulfs, harbours, etc) 
lying on its landward side. Both the 1958 Geneva Convention on the Territorial Sea and 
Contiguous Zone (GCTS)4 and the UN Convention on the Law of the Sea (UNCLOS)5 

assume that every coastal state has a territorial sea.6

Following early debate,7 it came to be settled that states have sovereignty over the 
territorial sea. The GCTS Article 2 and UNCLOS Article 2 both state that sovereignty is 
exercised subject to the provisions of the respective conventions and other rules of (p. 242) 
international law. This was intended to highlight that the limitations on sovereignty in this 
area set out in the Convention are non-exhaustive.8 The sovereignty of the coastal state 
extends to the seabed and subsoil of the territorial sea and the airspace above it.9

Understanding the modern law depends on understanding its history. In the eighteenth 
century, extravagant claims to sovereignty over the seas came to be seen as obsolete or 
nearly so. In 1702, the Dutch jurist Bynkershoek propounded the doctrine that the power of 
the territorial sovereign extended to vessels within cannon range of shore.10 At first, this 
doctrine seemed commensurate with the control of the actual guns of ports and fortresses 
over adjacent waters: it was not a maritime belt of uniform breadth.11 However, in the latter 
half of the eighteenth century several states laid down limits for belts for purposes of 
customs or fishery control in legislation and treaties, and Danish practice—after 1745 based 
on a four-mile belt12—had some impact on European thinking.13

In the later eighteenth century, two developments occurred. Writers and governments 
conceived of a hypothetical cannon-shot rule, a belt over which cannons could range if they 
were placed along the whole seaboard. Further, as ‘cannon-shot’ was a somewhat imprecise 
criterion, suggestions for a convenient substitute appeared. In 1782, the Italian writer 
Galiani proposed 3nm, or one marine league.14 The diplomatic birth of the three-mile limit 
appears to have been the US Note to Britain and France of 8 November 1793, in which the 
limit was employed for the purposes of neutrality.15 During and after the Napoleonic wars, 
British and US prize courts translated the cannon-shot rule into the three-mile rule.16

A significant development was the shift from claims to jurisdiction for particular purposes 
to the extension of sovereignty over a maritime belt. Some claims, such as those of 
Denmark and Sweden, though commencing as pronouncements for neutrality purposes, 
quickly developed into assertions of sovereignty,17 especially when associated with 
exclusive fishery limits. In other cases, it remained unclear whether a claim was only to 
certain types of jurisdiction or a general limit of sovereignty.18

(p. 243) Such claims to jurisdiction have tended to harden into claims to sovereignty, and 
indeed a few states still claim a territorial sea or other zone of sovereignty beyond 12nm, 
the limit now laid down by UNCLOS Article 3. This process was, however, arrested to some 
extent by recognition of a legal distinction between the territorial sea as an extension of 
sovereignty and special jurisdictional zones.19 A variety were claimed during the twentieth 
century, and four were eventually accepted, namely the contiguous zone, the continental 
shelf and the exclusive economic zone (EEZ), and (in certain cases) archipelagic seas. These 
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are now regulated by UNCLOS, with non-parties showing little disposition to challenge its 
provisions. UNCLOS characterizes the coastal state’s rights over the continental shelf and 
the EEZ as ‘sovereign rights’, but they coexist with high seas rights applicable to other 
matters, notably maritime transit, the laying of submarine cables, etc (see chapter 13).

(B)  The baseline for measurement of the territorial sea
The baseline from which the breadth of the territorial sea is measured is normally the 
coastal low-water line.20 There is no standard by which states determine this line, although 
UNCLOS Article 5 defines the line ‘as marked on large scale charts officially recognised by 
coastal States’.21

At one time it was arguable that the baseline was for all purposes the low-water mark. But 
in the signal case Anglo–Norwegian Fisheries the Court decided otherwise.22 The 
Norwegian limit of 4nm for territorial waters had been established by royal decree in 1812 
and was not at issue in the case. However, later decrees of 1869, 1881, and 1889 continued 
the measure of 1812 in terms of a system of straight lines drawn from certain outermost 
points of the skjaergaard or rampart of rocks and islands which fringes much of the 
Norwegian coast. By a decree of 12 July 1935, Norway applied the system in a more 
detailed way, and the validity of the new limits was challenged by the UK. After a series of 
incidents, the UK took the case to the Court, seeking damages for interference with British 
fishing vessels outside the permissible limits.23 The Court held (p. 244) that the system of 
straight baselines following the general direction of the coast had been consistently applied 
by Norway and was unopposed by other states. The UK had not explicitly protested the 
position of baselines until 1933.24 Thus, the decree of 1935 could have been upheld on the 
basis of acquiescence; indeed, Judge Hackworth would have upheld Norway’s historic title 
to the areas in question.25

But the Court went further, holding that the Norwegian system of baselines was lawful in 
principle.26 It stressed the broken and indented character of the Norwegian coastline:27 to 
draw the baseline along the outer limit of the skjaergaard was a solution ‘dictated by 
geographical realities’.28 By contrast, a line which was an exact image of the coastline (the 
tracé parallèle), assumed to be the normal method of applying the low-water mark rule,29 

did not apply to a coast where the baseline could only be determined by means of a 
geometric construction.30

The British argument that the length of closing lines must not exceed 10nm was criticized 
in these terms:

[T]he practice of States does not justify the formulation of any general rule of law … 
[A]part from any question of limiting the lines to ten miles, it may be that several 
lines can be envisaged. In such cases the coastal State would seem to be in the best 
position to appraise the local conditions dictating the selection … [A]ll that the 
Court can see [in the Norwegian system] is the application of general international 
law to a specific case.31

The Court went on to elaborate criteria for determining the validity of straight baselines. 
First, because of the dependence of the territorial sea upon the land, ‘the drawing of 
baselines must not depart to any appreciable extent from the general direction of the 
coast’.32 Secondly, a close geographical relationship between sea areas and land formations 
was a ‘fundamental consideration’ in deciding ‘whether certain sea areas lying within [the 
baselines] are sufficiently closely linked to the land domain to be subject to the regime of 
internal waters’.33 Thirdly, it was relevant that there were ‘certain economic interests 
peculiar to a region, the reality and importance of which are evidenced by long usage’.34
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Even if one regards Anglo-Norwegian Fisheries as an instance of judicial legislation, its 
significance for the development of the law cannot be underestimated. The Court’s 
pronouncements on the straight lines method were intended to have general (p. 245) 
application to coasts of that type. They have been codified in GCTS Article 4 and UNCLOS 
Article 7, which confirm the place of Anglo-Norwegian Fisheries in the modern law of the 
sea. A good number of states employ straight baselines, although not always in conformity 
with the rules.35

UNCLOS Article 14 provides that ‘[t]he coastal State may determine baselines in turn by 
any of the methods provided for … to suit different conditions.’ Thus, straight baselines may 
be used in conjunction with closing lines across river mouths36 and bays.37 Furthermore, 
under UNCLOS Article 7(2), straight baseline systems may apparently be maintained 
despite changes in coastal morphology.

(C)  Breadth of the territorial sea
In the seventeenth century, several forms of limit were known, including the range of vision 
on a fair day and the range of cannons on shore.38 By the last quarter of the eighteenth 
century, the cannon-shot rule obtained in Western and Southern Europe. It was not 
dominant, however, and other claims rested simply on a belt with a stated breadth.39 In 
1793, diplomatic practice first gave the cannon-shot rule a standard value of one marine 
league or 3nm.40 By 1862,41 and probably earlier, the cannon-shot rule and the three-mile 
limit were generally regarded as synonymous.42

However, practice was not uniform,43 and France, Belgium, Portugal, Germany, and Russia 
did not differentiate clearly in their practice between territorial sea and jurisdictional 
zones. Many states with a three-mile limit claimed contiguous zones extending beyond 3nm.

Thus, some jurists doubted whether the three-mile limit had been unequivocally settled.44 

The results of The Hague Codification Conference of 1930 provide a significant balance 
sheet. Although a majority of states favoured a three-mile limit, some also claimed 
contiguous zones. In its report to the Conference, the second committee explained that, due 
to differences of opinion, it preferred not to express any conclusion.45 Likewise, the 
International Law Commission (ILC) in 1956 indicated that a majority (p. 246) of members 
did not regard the three-mile rule as positive law.46 It proved impossible to agree on a limit 
at UNCLOS I (1958) and II (1960). But as part of the trade-off which occurred at UNCLOS 
III, agreement was reached. UNCLOS Article 3 provides that ‘every state has the right to 
establish the breadth of its territorial sea up to a limit not exceeding 12 nautical miles’.

Until 1987 and 1988 respectively, the US and the UK supported the three-mile limit and 
protested wider claims. British adherence to the three-mile limit was reinforced by 
legislation, commencing with the Territorial Waters Jurisdiction Act 1878. Now, however, 
almost all states have a 12nm limit,47 including non-parties to UNCLOS such as the US.48 

Claims apparently in excess of 12nm call for careful assessment. Certain of these are 
fishing conservation zones, wrongly characterized.49

(D)  Bays
In certain circumstances, bays may be enclosed by a line which leaves internal waters on its 
landward side and provides a baseline for delimiting the territorial sea.50

(i)  Bays the coasts of which belong to a single state
The drawing of a closing line is possible only where the coast of the bay belongs to a single 
state. The GCTS Article 7(2) and UNCLOS Article 10(2) provide a geometrical, semi-circle 
test for bays.51 This is a necessary but not sufficient condition for the existence of a bay: 
there must be ‘a well-marked indentation with identifiable headlands’.52 Gulfs, fjords, and 
straits, or parts thereof, are not excluded from the legal concept of a bay. On the other 
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hand, the provisions concerning bays are not intended to introduce the system of straight 
lines to coasts whose configuration does not justify this.

It was asserted formerly that the closing line was limited to 10nm. Practice was, however, 
not uniform,53 and in Anglo-Norwegian Fisheries the International Court (p. 247) concluded 
that ‘the ten-mile rule has not acquired the authority of a general rule of international 
law’.54 GCTS Article 7(4) and UNCLOS Article 10(4) prescribe 24nm.

Coastal states may derive title to bays as a consequence of the Anglo-Norwegian Fisheries 
system of straight lines. A considerable number of claims relating to ‘bays’ are based on 
historic title, often on questionable or equivocal evidence.55

(ii)  Bays bounded by the territory of two or more states
Although the issue has not been uncontroversial, GCTS Article 12(1) and UNCLOS Article 
15 now represent the law. Article 15 provides:

Where the coasts of two States are opposite or adjacent to each other, neither of the 
two States is entitled, failing agreement between them to the contrary, to extend its 
territorial sea beyond the median line every point of which is equidistant from the 
nearest points on the baselines from which the breadth of the territorial seas of 
each of the two States is measured.

The above provision does not apply, however, where it is necessary by reason of 
historic title or other special circumstances to delimit the territorial seas of the two 
States in a way which is at variance therewith.

The question of historic title was addressed in South China Sea.56 China had declared under 
UNCLOS Article 298(1)(a)(i) that it did not accept compulsory dispute settlement with 
respect, inter alia, to disputes involving historic title. An Annex VII tribunal asserted its 
jurisdiction on the ground that China did not claim historic title to the waters of the South 
China Sea, but rather a ‘constellation of historic rights short of title’.57

(E)  Islands, rocks, and low-tide elevations
These will be dealt with in turn.58

(i)  Definition of ‘island’
Whatever its size or population, a formation is legally an island if two conditions are 
satisfied: (1) the formation must be ‘a naturally formed area of land’; (2) it must always (p. 
248) be above sea level.59 Permanently submerged banks and reefs generally do not 
produce a territorial sea, and formations visible only at low tide (low-tide elevations) will 
only do so in limited circumstances. By contrast, islands are ordinarily entitled to a 
territorial sea, contiguous zone, EEZ, and continental shelf.60

However, UNCLOS Article 121(3) provides that ‘[r]ocks which cannot sustain human 
habitation or economic life of their own shall have no exclusive economic zone or 
continental shelf.’61 This provision reflects the concern that minor features permanently 
above sea level but otherwise insignificant should not generate extended maritime zones up 
to or beyond 200nm. It is unlikely that the term ‘rocks’ further restricts the application of 
Article 121(3) to features meeting unspecified geological criteria.62 A UN study on 
baselines published in 1989 suggests as a definition, ‘[a] solid mass of limited extent’.63 Yet 
proposals to limit those islands capable of supporting an EEZ by reference to size were not 
accepted.64 The term ‘rocks’ might be considered to refer to islands meeting conditions (1) 
and (2) which cannot sustain habitation or economic life of their own.
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But the qualifying phrase is unclear. Is past, present, or future sustenance of human 
habitation or economic life sufficient? The conjunction ‘or’ may suggest that an island may 
generate an EEZ provided it is capable of sustaining independently either human habitation 
or economic life;65 or it may operate cumulatively. The concept of ‘economic life of their 
own’ is also vague:66 many small island populations are dependent on remittances and 
metropolitan aid but presumably qualify as having an ‘economic life of their own’. In South 
China Sea, an Annex VII tribunal clarified that a feature must have the ability to support an 
independent economic life that does not rely on outside resources or is purely extractive in 
nature without the involvement of a local population.67 It is possible that sovereign rights to 
exploit living and non-living marine resources in the territorial sea could fulfil the 
requirement of ‘economic life’. By contrast, fisheries or sea-bed minerals beyond 12nm 
could not do so: otherwise every rock would be capable of sustaining economic life of its 
own and the provision would be entirely circular.

State practice is equivocal. While the UK’s renunciation of any claim to an EEZ or 
continental shelf off Rockall upon acceding to UNCLOS is often cited,68 other states 
continue to claim extended maritime zones for similar features.69

(p. 249) Whatever interpretative difficulties may attach to Article 121(3), it is part of the 
negotiated text and must be given effect. Moreover, the only explicit definition of ‘island’ in 
the 1958 Conventions is in the GCTS, and it is not disputed that islands and rocks of any 
size are entitled to a territorial sea. What is disputed is whether they are entitled to 
maritime zones beyond 12nm, but the conventions do not contemplate the EEZ, and the 
Geneva Convention on the Continental Shelf (GCCS) is equivocal.70

(ii)  Low-tide elevations
In two cases, low-tide elevations (by definition not islands) affect the limit of the territorial 
sea.71 GCTS Article 4(3) and UNCLOS Article 7(4) provide that straight baselines shall not 
be drawn to or from low-tide elevations unless lighthouses or similar installations which are 
permanently above sea level have been built on them.72 Secondly, and independently, the 
low-water line on an elevation situated at a distance not exceeding the breadth of the 
territorial sea from the mainland or an island may serve as the baseline.73 The status of 
features as low-tide elevations is to be determined on the basis of their natural condition. 
Low-tide elevations are naturally formed features, and cannot be converted into islands, 
legally speaking, by human intervention.74 Low-tide elevations outside the territorial sea 
have no territorial sea of their own.

(iii)  Groups of islands: archipelagos
The ILC failed to produce a draft article on archipelagos75 for inclusion in the GCTS, 
although in its commentary on Article 10 it noted that the straight baselines system might 
be applicable.76 This provides no solution to the problem of extensive island systems 
unconnected with a mainland. Indonesia and the Philippines77 have for some time employed 
straight baselines to enclose such island systems, and it may be that a polygonal system is 
the only feasible one. It is arguable that this is only a further application, to special facts, of 
the principles of unity and interdependence articulated in Anglo-Norwegian Fisheries. The 
difficulty is to allow for such cases without giving (p. 250) a general prescription which, 
being unrelated to any clear concept of mainland, will permit abuse.78

At UNCLOS III, the archipelagic states as a group79 successfully advanced the cause of 
straight archipelagic baselines, now embodied in Part IV (Arts 46–54). An archipelagic state 
is defined as ‘a state constituted wholly by one or more archipelagos and may include other 
islands’. This definition unaccountably excludes archipelagic baselines for those states, 
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such as Ecuador and Canada, which consist of continental coasts as well as one or more 
archipelagos.

Archipelagic straight baselines may be employed subject to conditions: for example, that 
these baselines ‘shall not depart to any appreciable extent from the general configuration of 
the archipelago’. The archipelagic state has sovereignty over the waters enclosed by the 
baselines subject to the limitations in Part IV: notably, the right of innocent passage for 
ships of all states, and (unless the archipelagic state designates sea lanes and air routes) 
the right of archipelagic sea lane passage ‘through the routes normally used for 
international navigation’.80

(F)  Legal regime of the territorial sea
In the territorial sea, the coastal state has all the rights and duties inherent in sovereignty, 
whereas foreign vessels have privileges, associated particularly with the right of innocent 
passage, which have no general counterparts in respect of the land domain. The coastal 
state may reserve fisheries for national use. It may also exclude foreign vessels from 
navigation and trade along the coast (cabotage). Obviously, there are general police powers 
in matters of security, customs, fiscal regulation, and sanitary and health controls.

Foreign ships have a right of innocent passage through the territorial sea in customary 
law.81 GCTS Article 14 and UNCLOS Article 17 codify this right (see further chapter 13).

2.  The Contiguous Zone
The power of the coastal state may be manifested in other ways. The territorial sea is the 
zone which involves the greatest concentration of ‘sovereign’ legal rights. The general 
interest in maintaining the freedom of the seas outside the territorial sea has been 
reconciled with the tendencies of coastal states to extend their power seaward by the 
development of generally recognized specialized extensions of jurisdiction and associated 
rights. The contiguous zone was the first to emerge.

(p. 251) (A)  The concept of the contiguous zone
There is general recognition that contiguous zones give jurisdiction beyond the territorial 
sea for special purposes.82 In 1958, the sole article on the contiguous zone was GCTS 
Article 24 which referred to control by the coastal state ‘in a zone of the high seas 
contiguous to its territorial sea’. UNCLOS Article 33 describes it simply as a zone 
contiguous to the territorial sea of the coastal state. Under UNCLOS Article 55 the 
contiguous zone, if claimed, is superimposed on the EEZ. In the absence of a claimed EEZ, 
the areas concerned form part of the high seas (Art 86). It follows that the rights of the 
coastal state in such a zone do not constitute sovereignty,83 and other states have the rights 
exercisable over the high seas save as qualified by these jurisdictional zones.

Only recently has a consistent doctrine of contiguous zones appeared.84 UNCLOS Article 33 
provides for the creation of contiguous zones for the same purposes and on the same basis 
as GCTS Article 24, except that (1) the contiguous zone is no longer considered ‘a zone of 
the high seas’; and (2) the maximum limit is expressed to be 24nm from the territorial sea 
baselines. Most coastal states claim a contiguous zone within and up to this maximum limit; 
these, when limited to purposes specified in Article 33, are uncontroversial.

(B)  Functional jurisdiction in the contiguous zone
In considering the purposes for which a contiguous zone may be maintained, UNCLOS 
Article 33 is now the departure point. It refers to the exercise of control necessary to 
prevent infringement of ‘customs, fiscal, immigration or sanitary regulations within the 
territory or territorial sea of the coastal State’. Although it does not refer to the exercise of 
control for security purposes, some states have claimed jurisdiction in a zone contiguous to 
the territorial sea on this basis, both prior to and after the entry into force of the GCTS and 
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UNCLOS.85 A set of draft articles relating to the territorial sea in times of peace approved 
by the Institut in 1928 included security measures among the controls exercised in a zone 
contiguous to the territorial sea.86 In 1956, however, the ILC stated that it:

did not recognize special security rights in the contiguous zone. It considered that 
the extreme vagueness of the term ‘security’ would open the way for abuses and 
that the granting of such rights was not necessary. The enforcement of customs and 
sanitary regulations will be sufficient in most cases to safeguard the security of the 
State. In so far as measures of self-defence against an imminent and direct threat to 
the security of the State are concerned, the Commission refers to the general 
principles of international law and the Charter of the United Nations.87

(p. 252) Recognition of such rights would go far towards equating rights over the 
contiguous zone and the territorial sea.

(i)  Customs
The exercise of this jurisdiction is frequent and no doubt rests on customary international 
law. UNCLOS Article 33 refers compendiously to ‘customs and fiscal’ regulations in the 
contiguous zone; other sources refer to ‘revenue laws’. Modern vessels would find 
smuggling quite straightforward if a narrow enforcement area were employed, and customs 
zones of 6 and 12nm have been common. The US exercised customs jurisdiction over 
inward-bound foreign vessels within a four-league zone from 1790. The UK had similar 
‘hovering acts’ operating against foreign vessels from 1736 until 1876.88 Claims for the 
enforcement of national legislation in areas of the high seas are limited by reasonableness, 
and regulations designed for revenue enforcement cannot be employed in such a way as to 
accomplish another purpose, for example the exclusion of foreign vessels.89 Treaty regimes 
may be created for the mutual recognition of zones and enforcement procedures, reducing 
the likelihood of incidents.90

(ii)  Immigration
In practice, customs and fiscal regulations might be applied to deal with immigration, and 
this jurisdiction shares the same policy basis as that relating to customs. Immigration zones 
were reconciled partially by inclusion in the GCTS and UNCLOS.91 The limitation to 
immigration may be significant, although in its 1955 report the ILC indicated that the term 
was intended to include emigration.92

(iii)  Sanitary purposes
Such zones are included in GCTS Article 24 and UNCLOS Article 33. The ILC’s commentary 
notes:

Although the number of States which claim rights over the contiguous zone for the 
purpose of applying sanitary regulations is fairly small, the Commission considers 
that, in view of the connection between customs and sanitary regulations, such 
rights should also be recognized for sanitary regulations.93

Doctrine supports this type of claim.94

Sanitary purposes might cover measures to prevent pollution, particularly by oil, but the 
position is unclear. Jurisdiction to police pollution has been advanced by the (p. 253) 
extension of the territorial sea and the appearance of the EEZ, where the coastal state has 
the right of conserving and managing natural resources.95 UNCLOS Part XII also sets out a 
general obligation to protect and preserve the marine environment.96 States are further 
required to take ‘all measures consistent with [the] Convention that are necessary to 
prevent, reduce and control pollution of the marine environment from any source’ and to 
‘take all measures necessary to ensure that activities under their jurisdiction or control are 
so conducted as not to cause damage by pollution to other States and their environment, 
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and that pollution arising from incidents or activities under their jurisdiction or control does 
not spread beyond the areas where they exercise sovereign rights’.97 The coastal state may 
adopt ‘laws and regulations for the prevention, reduction and control of pollution from 
vessels conforming to and giving effect to generally accepted international rules and 
standards’ in their EEZs.98 UNCLOS Article 220 sets out coastal state rights of enforcement 
in respect of vessels within its territorial sea and EEZ.

(C)  Issues of enforcement
Under general international law, the coastal state may take steps necessary to enforce 
compliance with its laws in the prescribed zone. The power is one of police and control, and 
transgressors cannot be visited with consequences amounting to reprisal or summary 
punishment. Forcible self-help may not be resorted to as readily as in the case of trespass 
over a terrestrial frontier.

Thus, the conventional law may be more restrictive from the perspective of a coastal state 
than customary law.99 Both GCTS Article 24(1) and UNCLOS Article 33 provide for the 
exercise of control necessary to prevent and punish infringement of customs, fiscal, 
immigration, or sanitary laws or regulations within its territory or territorial waters. 
Fitzmaurice promoted this text prominently in the ILC. In his view:

It … is control, not jurisdiction, that is exercised … [T]aken as a whole, the power is 
essentially supervisory and preventative. The basic object is anticipatory. No offence 
against the laws of the coastal State is actually being committed at the time. The 
intention is to avoid such an offence being committed subsequently, when, by 
entering the territorial sea, the vessel comes within the jurisdiction of the coastal 
State; or else to punish such an offence already committed when the vessel was 
within such jurisdiction … Whatever the eventual designs of the [incoming] vessel, 
she cannot ex hypothesi at this stage have committed an offence ‘within [the coastal 
State’s] territory or territorial sea’ … As regards ordering, or conducting, the vessel 
into port under escort, the case is less clear. Though formally distinct from arrest, 
enforced direction into port is, in the circumstances, almost tantamount to it, and 
should therefore in principle be excluded: any necessary inquiries, investigation, 
examination, search, etc., should take place at sea while the ship is still in the 
contiguous zone …. In case this may seem to be unduly restrictive, it must be 
observed that only by (p. 254) insistence on such limitations is it possible to prevent 
coastal States from treating the contiguous zone as virtually equivalent to territorial 
sea.100

This interpretation, whilst open, is not inevitable, and the travaux préparatoires indicate 
that most delegations did not intend to restrict rights by distinguishing between ‘control’ 
and ‘jurisdiction’.101 The language of GCTS Article 24 was retained in UNCLOS Article 33: 
again the record of negotiations does not indicate an intention to limit coastal state powers 
in the contiguous zone by using the term ‘control’.102 The decision to retain the contiguous 
zone, however, seems to have been based on the observation that coastal state jurisdiction 
in the EEZ related primarily to natural resources and did not cover the functions specified 
for the exercise of control in the contiguous zone. Although enforcement jurisdiction in the 
contiguous zone relates to the threatened or actual infringement of laws and regulations 
within the territory or territorial waters and does not extend jurisdiction to the contiguous 
zone, a small number of states argue that this limitation was not supported by the majority 
at UNCLOS I or by state practice.103 Nevertheless, a Polish amendment removing the 
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reference to infringement within the territory or the territorial sea (and adding security to 
the list of recognized purposes for the exercise of control) failed in plenary.

3.  The Continental Shelf
Submarine areas may be classified as follows: (1) the seabed of the internal waters and 
territorial seas of coastal states, which are under territorial sovereignty; (2) the seabed and 
subsoil of the EEZ, which is part of that zone; (3) the continental shelf area, which overlaps 
with the EEZ within 200nm but may extend further; and (4) the seabed and ocean floor 
beyond the outer limits of the continental shelf and EEZ, which come within the legal 
regime of the high seas.

UNCLOS Article 56 purports to address the problem of overlapping regimes by providing 
that rights with respect to the seabed and subsoil in the EEZ must be exercised in 
accordance with Part VI, that is, the continental shelf regime. But this does not solve the 
problem entirely, since an area may be within 200nm of state A (and thus part of its EEZ) 
but beyond 200nm from state B yet claimed by it as outer continental shelf: this is referred 
to as the ‘grey area’.104 The legal regime of the international seabed ‘Area’ and the 
International Seabed Authority are discussed in chapter 13.

(p. 255) (A)  Origins of the continental shelf
Much of the seabed consists of the deep ocean floor, several thousand metres deep. In many 
parts of the world, the ‘abyssal plain’ is separated from the coast of the land masses by a 
terrace or shelf. This is geologically part of the continent itself, overlain by the relatively 
shallow waters of the continental margin. The width of the shelf varies from one mile to 
some hundreds of miles; the depth ranges from 50 to 550 metres. The configuration of the 
seabed has certain regularities. The increase in depth is gradual until the shelf edge or 
break is reached, when there is a steep descent to the ocean floor. The average depth of the 
edge is between 130 and 200 metres. The relatively steep incline of the continental slope 
gives way to the often large apron of sediments, which masks the boundary between the 
deep ocean floor and the pedestal of the continental mass, and is called the continental rise.

The shelf carries oil and gas deposits in many areas and the seabed itself provides 
sedentary fishery resources. In 1944, an Argentine decree created zones of mineral 
reserves in the epicontinental sea.105 However, the decisive event in state practice was a 
US proclamation of 28 September 1945 relating to the natural resources of the subsoil and 
seabed of the continental shelf (the Truman Proclamation).106 The shelf was regarded as a 
geological feature extending up to the 100 fathoms line. The resources concerned were 
described as ‘appertaining to the United States, subject to its jurisdiction and control’. 
Significantly, the claim was limited to the resources themselves and the proclamation 
declared that ‘the character as high seas of the waters of the continental shelf and the right 
to their free and unimpeded navigation are in no way thus affected’.

The Truman Proclamation was in substance followed by Orders in Council of 1948 relating 
to the Bahamas and Jamaica, and by proclamations issued by Saudi Arabia in 1948 and nine 
Gulf sheikhdoms under UK protection in 1949.107 Practice varied, however. The Truman 
Proclamation and an Australian proclamation of 10 September 1953 related the claim to the 
exploitation of the resources of the seabed and subsoil of the continental shelf, and 
stipulated that the legal status of the superjacent waters as high seas was unaffected. Other 
states claimed sovereignty over the seabed and subsoil of the shelf but reserved 
consideration of the status of the waters above.108

The Truman Proclamation proved attractive to many states. It provided a basis for the 
exploitation of petroleum and at the same time accommodated freedom of fishing (p. 256) 
and navigation in the superjacent waters. However, practice was uneven,109 and the 
discussions in the ILC from 1951 to 1956 indicated the immaturity of the regime. Inevitably, 
the GCCS represented in part an essay in progressive development.110 Nevertheless, by 
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1958 the first three articles reflected the customary law position.111 Article 1 defined the 
continental shelf by reference to a general concept of adjacency and a more specific (but 
still apparently open-ended) depth-plus-exploitability limit; it also extended the shelf regime 
to islands (undefined). Article 2 defined the rights of the coastal state over the shelf as 
‘sovereign rights for the purpose of exploring it and exploiting its natural resources’: these 
rights are exclusive and do not require proclamation. Article 3 preserved ‘the legal status of 
the superjacent waters as high seas, or that of the air space above those waters’.

The GCCS may remain relevant where both parties to a dispute are parties to it and not to 
UNCLOS.112 However, the present position in general international law depends on 
numerous sources, each given appropriate weight. The Chamber in Gulf of Maine 
recognized the relevance of codification conventions, the decisions of the Court and of other 
international tribunals, and the proceedings of UNCLOS III where they indicated that 
certain provisions reflected a consensus.113 In its decision in Continental Shelf (Libya/ 
Malta), the International Court took careful account of certain aspects of UNCLOS as 
evidence of custom,114 while also emphasizing state practice.115

(B)  Rights of the coastal state in the shelf
According to GCCS Article 2, repeated in UNCLOS Article 77, the coastal state exercises 
‘sovereign rights for the purpose of exploring [the shelf] and exploiting its natural 
resources’. The term ‘sovereignty’ was deliberately avoided, as it was feared that this term, 
redolent of territorial sovereignty (which operates in three dimensions), would prejudice the 
status as high seas of the waters over the shelf. While the area within a claimed 200nm EEZ 
is not designated ‘high seas’,116 UNCLOS Article 78(1) provides that ‘the rights of the 
coastal State over the continental shelf do not affect the legal status of the superjacent 
waters or of the airspace above those waters’.117 In the absence of a claimed EEZ, and also 
when the shelf extends beyond 200nm, the superjacent (p. 257) waters will be legally 
considered high seas. When an EEZ exists, the superjacent waters remain subject to most 
high seas freedoms in accordance with custom and UNCLOS Article 58.

Several provisions attest to the delicate problem of balancing the rights of the coastal state 
in exploiting shelf resources and the rights of other states. UNCLOS Article 78(2) provides 
that ‘the exercise of the rights of the coastal State over the continental shelf must not 
infringe or result in any unjustifiable interference with navigation and other rights and 
freedoms of other States as provided for in this Convention’ (see also GCCS Art 5(1)). 
UNCLOS Article 79 provides that ‘all States are entitled to lay submarine cables and 
pipelines on the continental shelf’ subject to certain conditions. The coastal state ‘shall 
have the exclusive right to authorise and regulate drilling on the continental shelf for all 
purposes’.118

A major objective has been to provide a stable basis for operations on the seabed and to 
avoid squatting by offshore interests. Thus, ‘sovereign rights’ inhere in the coastal state by 
law and are not conditioned on occupation or claim. They are indefeasible except by 
express grant. While coastal states apply various parts of criminal and civil law to activities 
in the shelf area, it is by no means clear that they do this as an aspect of their territorial or 
other rights in the shelf area. Legislation of the UK119 and other states indicates that the 
shelf regime is not assimilated to state territory.120

(C)  Natural resources of the shelf
The Truman Proclamation concerned the mineral resources of the shelf, especially 
hydrocarbons.121 Subsequently Latin American states pressed for recognition of the interest 
of coastal states in offshore fisheries (whether or not they had a geophysical shelf). The ILC 
had decided to include sedentary fisheries in the shelf regime,122 and GCCS Article 2(4) 
defines ‘natural resources’ to include ‘sedentary species, that is to say, organisms which, at 
the harvestable stage, either are immobile on or under the seabed or are unable to move 
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except in constant physical contact with the seabed or the subsoil’.123 The definition 
excludes dermersal species which swim close to the seabed; it is reproduced in UNCLOS 
Article 77(4). Provided an encompassing EEZ has been (p. 258) claimed, definitional issues 
will not arise, as living resources will be caught by one regime or the other.

(D)  Artificial islands and installations on the shelf
The right to authorize and regulate artificial islands, installations, and other structures 
within the EEZ is set out in UNCLOS Article 60 which is applied ‘mutatis mutandis to 
artificial islands, installations and structures on the continental shelf’ by Article 80.124 Such 
installations do not have their own territorial sea.125 The coastal state may, where 
necessary, establish safety zones not exceeding 500 metres around them.126 Installations 
must not be established where they will interfere with the use of recognized sea lanes 
essential to international navigation.127

The GCCS and UNCLOS are silent on the subject of defence installations on the shelf. 
Defence installations may thus be lawful if some other justification exists.128 To suggest that 
the coastal state may create defence installations and prohibit comparable activities by 
other states129 is to risk justifying a shelf-wide security zone.

(E)  Regime of the subsoil
UNCLOS Article 85 provides that Part VI ‘does not prejudice the right of the coastal State 
to exploit the subsoil by means of tunnelling irrespective of the depth of water above the 
subsoil’ (see also GCCS Art 7). In other words, such activity falls outside the scope of the 
Convention and is governed by custom. There is a notable distinction; if exploitation is by 
tunnel from the mainland, a different regime applies: if exploitation of the subsoil occurs 
from above the shelf, the UNCLOS regime applies.130

(F)  Outer limit of the shelf
The inner limit of the shelf is the outer edge of the territorial sea and its seabed. As to its 
outer limit, the solution proposed by UNCLOS is substantively and procedurally different 
from the criteria in GCCS Article 1. According to Article 1, the 200-metre depth criterion is 
subject to the exploitability criterion, but the latter is controlled by (p. 259) the generally 
geological conception of the shelf, and by the principle of adjacency.131 Only a handful of 
states still rely on this formula.132

UNCLOS Article 76 adopts a different approach. It recognizes a 200nm breadth limit as an 
independently valid criterion, and provides complex guidelines for locating the ‘outer edge 
of the continental margin’, if that feature lies beyond 200nm from the relevant baselines. 
Article 76(5) sets maximum limits for the outer continental shelf, either 350nm from the 
relevant baselines or ‘100 nautical miles from the 2,500 metre isobath’.

So much for substantive difference. The key procedural difference is that Annex II provides 
for an expert Commission on the Outer Limits of the Continental Shelf. In accordance with 
Article 76(8):

Information on the limits of the continental shelf beyond 200 nautical miles from the 
baselines from which the breadth of the territorial sea is measured shall be 
submitted by the coastal State to the Commission … The Commission shall make 
recommendations to coastal States on matters related to the establishment of the 
outer limits of their continental shelf. The limits of the shelf established by a coastal 
State on the basis of these recommendations shall be final and binding.
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The relationship between the work of the Annex II Commission and interstate delimitation 
of shelf areas is discussed in chapter 12.

Despite its complexity and the evident signs of diplomatic compromise in its formulations, 
Article 76 is generally recognized as representing the new standard of customary law for 
the shelf. There is always the possibility that states opposing the 200-mile breadth criterion 
might have adopted the role of persistent objectors, but in practice this has not 
happened.133

4.  The Exclusive Economic Zone/Fisheries Zone
(A)  Introduction
The EEZ is one of the central innovations of UNCLOS. Most states now secure their right to 
fisheries by claiming an EEZ of up to 200nm from the territorial sea baseline, although a 
few continue to claim Exclusive Fishery Zones (EFZ) either instead of or as well as an EEZ. 
The EEZ is not only a fisheries zone: it covers exploitation and management of non-living as 
well as living resources, and thus duplicates the continental shelf out to 200nm. (p. 260) 
UNCLOS Article 56 further provides for the sovereign rights of the coastal state ‘with 
regard to other activities for the economic exploitation and exploration of the zone’; it also 
lays down certain duties (though these are not denominated ‘sovereign’).134

(B)  Fishery zones
Since 1945 at least, coastal states with particular interests in offshore fisheries have sought 
means of limiting major operations by extra-regional fishing fleets. Paradoxically it was the 
US, historically an opponent of fishing zones, which drove initial change. In the first place, 
the US took an important initiative in claiming the mineral resources of the continental 
shelf in 1945, on the basis of the generous concept of ‘adjacency’. Unsurprisingly, other 
states were ready to claim the biological resources of the adjacent waters or ‘epicontinental 
sea’ by a general parity of reasoning. Secondly, the US produced a Fisheries Proclamation 
also of 28 September 1945,135 which empowered the government to establish ‘explicitly 
bounded’ conservation zones in areas of the high seas ‘contiguous to the United States’.

Beginning in 1946, a number of Latin American states made claims to the natural resources 
of the epicontinental sea, in effect a fishery conservation zone of 200nm breadth.136 

Icelandic legislation on these lines was adopted in 1948. The tendency was initially 
incoherent. Adherents were scattered and the legal quality of some of the claims was 
uncertain and varied. Some, for example the Peruvian claim, were on one view an extended 
territorial sea with certain concessions to overflight and free navigation. In 1970, nine out 
of 20 Latin American states subscribed to the Montevideo Declaration on the Law of the 
Sea,137 which asserted a 200nm zone, involving ‘sovereignty and jurisdiction to the extent 
necessary to conserve, develop and exploit the natural resources of the maritime area 
adjacent to their coasts, its soil and its subsoil’, but without prejudice to freedom of 
navigation and overflight.

Meanwhile, the fishery conservation zone was attracting support as customary law. In the 
Fisheries Jurisdiction cases, an Icelandic fishing zone 50nm in breadth was held to be not 
opposable to the UK and Germany as a consequence of a 1961 bilateral agreement.138 The 
Court avoided taking a position on the validity of the Icelandic claim in general 
international law.139 But the Court went half-way, upholding as customary law ‘preferential 
rights of fishing in adjacent waters in favour of the coastal state in a (p. 261) situation of 
special dependence on its coastal fisheries, this preference operating in regard to other 
states concerned in the exploitation of the same fisheries’.140 The status of fishery zones in 
custom was also recognized by the Court in Jan Mayen.141 Thus, the concept of preferential 
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fishing rights seems to have survived in customary law despite its absence from 
UNCLOS.142

But the development of 200nm fishery zones has been made largely redundant by the 
preponderance of EEZs. By 2016, only 14 states retained fishing zones of up to 200nm.143 

The adherents to such zones included the US,144 Japan, and certain EU members.145 The 
UK claims a 200nm fishing zone, together with a 200nm fishery conservation zone in 
respect of the Falkland (Malvinas) Islands.146

(C)  The EEZ as an established zone
The increase in claims to exclusive rights in respect of the fisheries in an adjacent maritime 
zone, described earlier, led eventually to claims encompassing all natural resources in and 
of the seabed and superjacent waters in a zone 200nm in breadth.147 By 1972, this 
development was presented, in more or less programmatic form, as a ‘patrimonial sea’,148 

or ‘economic zone’.149

At UNCLOS III there was widespread support for the EEZ, and UNCLOS Articles 55–75 
provide a detailed structure. The zone is to extend no further than 200nm from the 
baselines of the territorial sea. It is not defined as a part of the high seas (Art 86) and is sui 
generis. But apart from the freedom of fishing, the freedoms of the high seas apply (Art 87). 
The position of the coastal state is described as follows in Article 56(1):

In the EEZ, the coastal State has:

(a)  sovereign rights for the purpose of exploring and exploiting, conserving 
and managing the natural resources, whether living or non-living, of the 
waters superjacent to the sea-bed and of the sea-bed and its subsoil, and with 
regard to other activities for the (p. 262) economic exploitation and 
exploration of the zone, such as the production of energy from the water, 
currents and winds;

(b)  jurisdiction as provided for in the relevant provisions of the present 
Convention with regard to:

(i)  the establishment and use of artificial islands, installations and 
structures;

(ii)  marine scientific research;

(iii)  the protection and preservation of the marine environment;

(c)  other rights and duties provided for in this Convention.

In South China Sea, an UNCLOS Annex VII tribunal found that China’s claim to historic 
rights to the living and non-living resources within the ‘nine-dash line’ was incompatible 
with UNCLOS to the extent that it exceeded the maritime zones established pursuant to 
UNCLOS. The tribunal emphasized that UNCLOS comprehensively allocates rights to 
maritime areas and does not leave space for an assertion of historic rights.150 But China has 
rejected the award.

There can be no doubt that the EEZ forms part of customary law, as has been recognized by 
the International Court.151 The customary law version of the concept is closely related to 
the version which emerged within UNCLOS III. Both under UNCLOS and customary law, 
the zone is optional and its existence depends on an actual claim. Certain states, such as 
Canada, Germany, and Japan, are content to maintain 200-mile exclusive fishing zones.
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When claimed, an EEZ coexists with the regime of the continental shelf which governs 
rights with respect to the seabed and the subsoil (UNCLOS Art 56(3)). It may also coexist 
with a contiguous zone out to 24nm.

The US initially took the view that ‘highly migratory species’, including the commercially 
important tuna, were excluded from the jurisdiction of the coastal state, and therefore 
available for foreign distant-water fishing fleets.152 This position became increasingly 
untenable; it was contradicted by the provisions of UNCLOS Article 64 and is not reflected 
in state practice.153 The legal regime of the EEZ has various facets. UNCLOS Article 60 
provides (in part) as follows:

1.  In the EEZ, the coastal State shall have the exclusive right to construct and 
to authorise and regulate the construction, operation and use of:

(a)  artificial islands;

(b)  installations and structures for the purposes provided for in Article 
56 and other economic purposes;

(c)  installations and structures which may interfere with the exercise of 
the rights of the coastal State in the zone.

(p. 263) 2.  The coastal State shall have exclusive jurisdiction over such 
artificial islands, installations and structures, including jurisdiction with 
regard to customs, fiscal, health, safety and immigration laws and regulations.

The same article confirms that artificial islands, installations, and structures have no 
territorial sea of their own and do not affect the delimitation of the territorial sea, EEZ, or 
continental shelf.

Article 61 elaborates on coastal state responsibility in managing the living resources in the 
zone via its duty to ‘ensure through proper conservation and management measures that 
the maintenance of the living resources in the EEZ is not endangered by over-exploitation’. 
Similarly, Article 62 requires the coastal state to promote the optimum utilization of the 
living resources in the zone. In particular, it is provided that:

2.  The coastal State shall determine its capacity to harvest the living 
resources of the exclusive economic zone. Where the coastal State does not 
have the capacity to harvest the entire allowable catch, it shall, through 
agreements or other arrangements and pursuant to the terms, conditions, 
laws and regulations referred to in paragraph 4, give other States access to 
the surplus of the allowable catch, having particular regard to the provisions 
of Articles 69 and 70, especially in relation to the developing States 
mentioned therein.

The allocation of the respective rights and duties of the coastal state and those of other 
states in the zone involves a delicate balancing process which is articulated in fairly general 
terms in the provisions of the Convention.154 Article 58 provides as follows:

1.  In the exclusive economic zone, all States, whether coastal or land-locked, 
enjoy, subject to the relevant provisions of this Convention, the freedoms 
referred to in Article 87 of navigation and overflight and of the laying of 
submarine cables and pipelines, and other internationally lawful uses of the 
sea related to these freedoms, such as those associated with the operation of 
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ships, aircraft and submarine cables and pipelines, and compatible with the 
other provisions of this Convention.

…

3.  In exercising their rights and performing their duties under this 
Convention in the exclusive economic zone, States shall have due regard to 
the rights and duties of the coastal State and shall comply with the laws and 
regulations adopted by the coastal State in accordance with the provisions of 
this convention and other rules of international law in so far as they are not 
incompatible with this Part. 155

(p. 264) Article 59 appears under the rubric ‘basis for the resolution of conflicts regarding 
the attribution of rights and jurisdiction in the EEZ’ and provides:

In cases where this Convention does not attribute rights or jurisdiction to the 
coastal State or to other States within the exclusive economic zone, and a conflict 
arises between the interests of the coastal State and any other State or States, the 
conflict should be resolved on the basis of equity and in the light of all the relevant 
circumstances, taking into account the respective importance of the interests 
involved to the parties as well as to the international community as a whole.

The coastal state has the power to take reasonable measures of enforcement of its rights 
and jurisdiction within the zone in accordance with the standards of general international 
law and UNCLOS itself (Art 73).156

In Sub-Regional Fisheries Commission, ITLOS gave an advisory opinion requested by an 
intergovernmental organization comprising seven West African states on the rights and 
duties of flag and coastal states with respect to illegal, unreported, and unregulated (IUU) 
fishing within the EEZ. ITLOS found that in light of the special rights and responsibilities of 
the coastal state over conservation and management of living resources in the EEZ, it has 
‘primary responsibility’ to prevent, deter, and eliminate IUU fishing.157 But flag states on 
their part are responsible for ensuring that vessels flying their flag do not conduct IUU 
fishing within the EEZs of the Commission’s member states, this responsibility being a due 
diligence obligation.158 The flag state’s responsibility does not extend to a vessel’s failure to 
comply with relevant laws and regulations on IUU fishing activities as such acts are not 
attributable to it.159 In addition, where a state has transferred fisheries competence to an 
international organization—such as the EU—which has exclusive competence over fisheries, 
it is the organization which is responsible for failing to meet this due diligence 
obligation.160 Finally, the tribunal affirmed the coastal states’ duty to cooperate in the 
sustainable management of shared stocks and highly migratory species adopting a 
precautionary approach as required.161

(D)  The EEZ and continental shelf compared
Comparison of the legal concepts of the continental shelf and EEZ is instructive. They 
coexist both in the sphere of customary law and under UNCLOS, and contain significant 
elements of similarity and interpenetration. Both concepts focus on control of economic 
resources and are based, in varying degrees, on adjacency and the (p. 265) distance 
principle.162 The EEZ includes the continental shelf interest in the seabed of the 200nm 
zone.
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However, there are significant points of distinction.

(1)  The EEZ is optional, whereas rights to explore and exploit the resources of the 
shelf inhere in the coastal state by operation of law. Thus, several states of the 
Mediterranean have shelf rights unmatched by an EEZ (which is less relevant in semi- 
enclosed seas).

(2)  Shelf rights exist beyond the limit of 200nm from the pertinent coasts when the 
continental shelf and margin extend beyond that limit. Consequently, within the 
UNCLOS regime the rights of the International Sea-bed Authority must be reconciled 
with those of the coastal state.

(3)  The EEZ regime involves the water column and consequently its resources (apart 
from sedentary species) are subject to the rules about sharing the surplus of the living 
resources of the EEZ with other states and, in particular, with landlocked and 
geographically disadvantaged states of the same region or subregion (UNCLOS Arts 
62, 68, 69, 70, 71).

(4)  The EEZ regime confers on coastal states a substantial jurisdiction over pollution 
by ships, and also greater control in respect of marine scientific research.

5.  Other Zones for Special Purposes
The twentieth century produced a number of national claims to non-contiguous, but 
adjacent, zones for special purposes.163

(A)  Security zones
Security or defence zones164 in polygonal or similar forms extending beyond the territorial 
sea, and zones for the purposes of air identification,165 have made their appearance in the 
practice of states.166 Insofar as those zones represent claims to extraterritorial jurisdiction 
over nationals, they do not necessarily conflict with general (p. 266) international law, and, 
furthermore, groups of states may cooperate and be mutually obliged to respect such zones 
by convention. Again, such zones may take the form of a lawful aspect of belligerent rights 
in time of war. Otherwise such zones would be incompatible with the status of waters 
beyond the limit of the territorial sea, at least if they involved the application of powers of 
prevention or punishment in regard to foreign vessels or aircraft.

(B)  Other miscellaneous claims
Evidently the period 1945–82 saw a growth not only in the extent of seaward claims but in 
new types of maritime zone. To the simple long-established picture of territorial sea and 
internal waters were added the four newcomers discussed here. The widespread ratification 
of UNCLOS has done much to stabilize the law, and for the moment it seems unlikely that 
new exclusive claims to high seas resources will be made. Yet new developments cannot be 
categorically excluded in a dynamic customary law system. Chile’s claim to a so-called 
‘Presencial Sea’ is a case in point, although it has been explained as a non-exclusive zone of 
interest and not a territorial claim.167

6.  Conclusion
To a large extent, UNCLOS has had the intended effect of endorsing claims already made 
before 1974 to maritime zones beyond the territorial sea (contiguous zone, EEZ, continental 
shelf, archipelagic sea) while limiting the development of entirely new claims. At the same 
time, it has provided much further detail to the existing law and has instituted a rather 
elaborate system of dispute settlement (as to which see chapter 32). It has thus had a 
pronounced consolidating effect. But subsisting controversies especially in the South China 
Sea raise questions about this stability, even between parties to UNCLOS, and it does not 
help that the US continues to be unable to ratify it, despite its comprehensive recognition of 
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US navigational and security interests. The balance struck in UNCLOS, though powerful, 
remains somewhat provisional.

Footnotes:
 1  Generally: Nordquist (ed), United Nations Convention on the Law of the Sea 1982 (1985); 

O’Connell, 1–2 The International Law of the Sea (ed Shearer, 1982, 1984); Platzöder (ed), 
Third United Nations Conference on the Law of the Sea (1982–8); Churchill & Lowe, The 
Law of the Sea (3rd edn, 1999); UN, Handbook on the Delimitation of Maritime Boundaries 
(2000); Coustère et al (eds), La Mer et son droit (2003); Roach & Smith, Excessive Maritime 
Claims (3rd edn, 2012); Attard, Fitzmaurice, & Martinez Gutierrez (eds), The IMLI Manual 
on International Maritime Law, vol I (2014); Rothwell et al (eds), The Oxford Handbook of 
the Law of the Sea (2015); del Castillo (ed), Law of the Sea (2015); Tanaka, The 
International Law of the Sea (2nd edn, 2015); Rothwell & Stephens, The International Law 
of the Sea (2nd edn, 2016); Fietta & Cleverly, A Practitioner’s Guide to Maritime Boundary 
Delimitation (2016).

 2  Other terms in use included the ‘marginal sea’ and ‘territorial waters’. The term 
‘territorial waters’ was used occasionally in national legislation to describe internal waters, 
or internal waters and the territorial sea combined. Cf Fisheries (UK v Norway), ICJ Reports 
1951 p 116, 125.

 3  The marine or nautical mile (nm) is equivalent to 1,852 metres. National definitions have 
historically varied; however, this value was approved by the International Hydrographic 
Conference in 1929.

 4  29 April 1958, 516 UNTS 205.

 5  10 December 1982, 1833 UNTS 3, Art 311.

 6  GCTS, Art 21; UNCLOS, Art 2.

 7  Gidel, 3 Le Droit international public de la mer (1934) 181; O’Connell (1971) 45 BY 303; 1 
O’Connell (1982) 59.

 8  For the interpretation of UNCLOS, Art 2(3): Chagos Marine Protected Area (Mauritius v 
UK) (2015) 162 ILR 1, 272–8.

 9  GCTS, Art 2; UNCLOS, Art 2.

 10  Bynkershoek, De Dominio Maris Dissertatio (1702, tr Magoffin 1923) ch 2.

 11  This is the view of Walker (1945) 22 BY 210.

 12  Vattel adopted the theory of a maritime belt, but regarding breadth concluded that ‘all 
that can reasonably be said, is, that, in general, the dominion of the state over the 
neighbouring sea extends as far as her safety renders it necessary and her power is able to 
assert it’: Vattel, Le Droit des gens (1758, tr Anon 1797) I.xxiii.§289.

 13  Kent (1954) 48 AJIL 537; O’Connell (1971) 45 BY 303, 320–3.

 14  Similar views were expressed by Azuni in Sistema universale dei principii del diritto 
marittimo dell’Europa (1795, tr Johnson 1806). Also: Kent (1954) 48 AJIL 537, 548.

 15  1 Hyde 455.

 16  The Twee Gebroeders (1800) 3 C Rob 162; (1801) 3 C Rob 336; The Anna (1805) 5 C 
Rob 373; The Brig Ann (1815) 1 Gall 62. Also: McNair, 1 Opinions 331.

 17  In the case of Denmark and Norway, probably in 1812. Also: Fulton, The Sovereignty of 
the Sea (1911) 566ff; Verzijl, 3 International Law in Historical Perspective (1970) 60–5.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

 18  Cf the Portuguese six-mile limit for customs and neutrality: Jessup, The Law of 
Territorial Waters and Maritime Jurisdiction (1927) 41. The Spanish six-mile limit for a 
territorial sea appears to have originated in customs legislation. The 12-mile zone claimed 
by Imperial Russia related to customs and fisheries legislation.

 19  Such general recognition certainly existed by 1920 and perhaps as early as 1880. 
Generally: Masterson, Jurisdiction in Marginal Seas (1929) 375ff. In 1914, Chile, which 
already had a territorial sea with a three-mile limit, declared the same limit for the 
purposes of neutrality. British sources often refer to ‘territorial jurisdiction’.

 20  GCTS, Art 3; UNCLOS, Art 5; ILC Ybk 1956/II, 266; Waldock (1951) 28 BY 114, 131–7; 
Lathrop in Rothwell et al (2015) 69, 73–9; Rothwell & Stephens (2nd edn, 2016) 42–4.

 21  Article 5 states this as a definition and not as presumptive evidence. See Li Chia Hsing v 
Rankin (1978) 73 ILR 173. See also UN Office for Ocean Affairs and the Law of the Sea, 
Baselines: An Examination of the Relevant Provisions of the United Nations Convention on 
the Law of the Sea (1989).

 22  ICJ Reports 1951 p 116. For contemporary comment: Waldock (1951) 28 BY 114; 
Hudson (1952) 46 AJIL 23; Johnson (1952) 1 ICLQ 145; Evensen (1952) 46 AJIL 609; 
Wilberforce (1952) 38 GST 151; Auby (1953) 80 JDI 24; Fitzmaurice (1953) 30 BY 8; 
Fitzmaurice (1954) 31 BY 371; Lauterpacht, Development (1958) 190–9.

 23  Under the 1935 decree (not strictly enforced until 1948), 48 fixed points were employed: 
18 lines exceeded 15nm in length, one was 44nm in length. The decree referred to a 
fisheries zone, but both parties assumed in argument that it delimited the territorial sea: 
ICJ Reports 1951 p 116, 125.

 24  Ibid, 138, but see ibid, 171–80 (Judge McNair, diss).

 25  Ibid, 206. Also see Anglo-French Continental Shelf (1978) 54 ILR 6, 74–83 on acceptance 
of a basepoint by conduct.

 26  Later references to the attitude of other governments appear to have been partially 
intended as evidence of legality: ICJ Reports 1951 p 116, 139.

 27  Ibid, 127.

 28  Ibid, 128.

 29  See Waldock (1951) 28 BY 114, 132–7.

 30  ICJ Reports 1951 p 116, 129–30.

 31  Ibid, 131.

 32  Ibid, 133.

 33  Ibid.

 34  See also the statement that ‘in these barren regions the inhabitants of the coastal zone 
derive their livelihood essentially from fishing’: ibid, 128.

 35  Roach & Smith (2000) 31 ODIL 47; Lathrop in Rothwell et al (2015) 69, 79–88. 
Generally: US Department of State, Limits in the Seas No 36 and revisions; UN Division for 
Ocean Affairs and the Law of the Sea, Deposit of Charts/Lists of Coordinates.

 36  GCTS, Art 13; UNCLOS, Art 9.

 37  GCTS, Art 7; UNCLOS, Art 10.

 38  Fulton (1911) 537ff; Gidel (1934) 62ff; McDougal & Burke (1962) 446–564; Noyes in 
Rothwell et al (2015) 91, 92–5; Rothwell & Stephens (2nd edn, 2016) 61–75.

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

35

36

37

38



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

 39  Denmark and Norway, 4nm (1745); Sweden, 4nm (1779); Spain, 6nm (1760).

 40  The US Proclamation of Neutrality, 22 April 1793, refers to the range of a cannonball, 
‘usually stated at one sea league’. See 1 Hyde 455.

 41  Cf Moore, 1 Digest 706–7.

 42  An isolated case of reliance on the rule to justify a limit of 12nm occurred in 1912, when 
Russia referred to the rule to justify extensions of jurisdiction for customs and fishery 
purposes: 1 Hackworth 635. Also Costa Rica Packet (1898) in Moore, 5 Int Arb 4948; The 
Alleganean (1885), in Moore, 4 Int Arb 4332.

 43  Cf (1926) 20 AJIL Sp Supp 73–4; Gidel (1934) 69ff, on treaty practice.

 44  E.g. Hall, International Law (1880) 191–2; Westlake, International Law (1904) part I, 
184–6. Also: Fulton (1911) 664.

 45  For the views expressed: (1930) 24 AJIL Sp Supp 253; 1 Hackworth 628.

 46  ILC Ybk 1956/II, 265–6.

 47  For information on maritime claims: UN Office of Legal Affairs, Law of the Sea Bulletin.

 48  Presidential Proclamation No 5928, 27 December 1988, 54 FR 777.

 49  UNCLOS, Art 310, allows states to make ‘declarations or statements, however phrased 
or named, with a view, inter alia, to the harmonization of its laws and regulations with the 
provisions of this Convention’. Such declarations or statements may clarify how zones 
characterized differently at the national level might correspond with those under UNCLOS. 
In Anglo-Norwegian Fisheries, the Court took the fisheries zone delimited by the Norwegian 
Royal Decree of 1935 as ‘none other than the sea area which Norway considers to be her 
territorial sea’: ICJ Reports 1951 p 116, 125.

 50  In particular: Gidel (1934) 532ff; Waldock (1951) 28 BY 114, 137–42; McDougal & Burke 
(1962) 327–73; 4 Whiteman 207–33; Bouchez, The Regime of Bays in International Law 
(1964); Blum, Historic Titles in International Law (1965) 261–81; 1 O’Connell (1982) 338– 
416; Westerman, The Juridical Bay (1987); Lathrop in Rothwell et al (2015) 69, 82–4; 
Rothwell & Stephens (2nd edn, 2016) 48–51.

 51  UNCLOS, Art 10(2). On the application of this provision: Post Office v Estuary Radio 
[1967] 1 WLR 1396. Also: US v California (1952) 57 ILR 54; US v California, 381 US 139 
(1965); US v Louisiana, 389 US 155 (1967); US v Louisiana, 394 US 11 (1969); Texas v 
Louisiana, 426 US 465 (1976). In Australia: Raptis v South Australia (1977) 69 ILR 32.

 52  North Atlantic Fisheries (1910) 11 RIAA 167, 199; US v Louisiana, 394 US 11, 48–55 
(1969); Raptis v South Australia (1977) 69 ILR 32. Cf 1 O’Connell (1982) 384; Westerman 
(1987) 79–98.

 53  McNair, 1 Opinions 353–6, 360.

 54  ICJ Reports 1951 p 116, 131. Also: ibid, 163–4 (Judge McNair). However, Judge Read 
regarded the rule as customary: ibid, 188.

 55  For bays claimed as ‘historic bays’ (over 30 in all): Jessup (1927) 383–439; Gidel (1934) 
621–63; McDougal & Burke (1962) 357–68 (discounting the basis in authority of some 
claims); Rothwell & Stephens (2nd edn, 2016) 49–51. The Central American Court of Justice 
in 1917 declared that the Gulf of Fonseca was ‘an historic bay possessed of the 
characteristics of a closed sea’ and further, that without prejudice to the rights of 
Honduras, El Salvador, and Nicaragua had a right of co-ownership in the extraterritorial 
waters of the Gulf. See El Salvador v Honduras, ICJ Reports 1992 p 351, 588–605.

39

40

41

42

43

44

45

46

47

48

49

50

51

52

53

54

55



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

 56  South China Sea (Philippines v China), Merits (2016) 170 ILR 1.

 57  Ibid, 291, [228]–[229]. On China’s claimed nine-dash line in South China Sea in general: 
Gao & Jia (2013) 107 AJIL 98.

 58  GCTS, Art 10; UNCLOS, Art 121(1); ILC Ybk 1956/II, 270. Also: Gidel (1934) 670ff; 
McNair, 1 Opinions, 363ff; McDougal & Burke (1962) 373, 391–8; Bowett, The Legal 
Regime of Islands in International Law (1979); Symmons, The Maritime Zones of Islands in 
International Law (1979); Jayewardene, The Regime of Islands in International Law (1990); 
Anderson in Nordquist et al (eds), The Law of the Sea Convention: US Accession and 
Globalization (2012) 307; Franckx in Attard, Fitzmaurice, & Martinez Gutierrez (2014) 99; 
Tanaka (2nd edn, 2015) 63–73; Murphy, International Law relating to Islands (2017).

 59  E.g. Nicaragua v Colombia, ICJ Reports 2012 p 624, 645 (concerning the large marine 
feature Quitasueño).

 60  UNCLOS, Art 121(2). Also: Nicaragua v Colombia, ICJ Reports 2012 p 624, 690–1.

 61  In Nicaragua v Colombia, the Court affirmed the customary international law status of 
Art 121(3), emphasizing that the legal regime of islands under Art 121 forms an indivisible 
regime: ICJ Reports 2012 p 624, 674.

 62  For a comprehensive interpretation of Art 121(3): Philippines v China, Merits (2016) 170 
ILR 1, 397–405 ([478]–[504]). The PRC did not appear and has denounced the award.

 63  UN Office for Ocean Affairs and the Law of the Sea, Baselines (1989) 61.

 64  3 Virginia Commentary (1985) 328–36.

 65  Philippines v China, Merits (2016) 170 ILR 1, 400–3 ([493]–[497]).

 66  Soons & Kwiatkowska (1990) 21 NYIL 139, 160–9; Franckx in Attard, Fitzmaurice, & 
Martinez Gutierrez (2014) 99, 115–7.

 67  Philippines v China, Merits (2016) 170 ILR 1, 403–4 ([500]).

 68  Hansard, HC Deb, 21 July 1997, vol 298, cols 397–8W: ‘The United Kingdom’s fishery 
limits will need to be redefined based on St Kilda, since Rockall is not a valid base point for 
such limits under article 121(3) of the convention.’ Cf [1997] UKMIL 591, 599–600.

 69  See generally Dupuy & Dupuy (2013) 107 AJIL 124.

 70  29 April 1958, 499 UNTS 311. For the role of islands in maritime delimitation: chapter 
12.

 71  Maritime Delimitation and Territorial Questions between Qatar and Bahrain, ICJ Reports 
2001 p 40, 100–3. Also: Marston (1972–3) 46 BY 405; Weil, 1 Liber Amicorum Judge Shigeru 
Oda (2002) 307; Guillaume, Mélanges offerts à Laurent Lucchini et Jean-Pierre Quéneudec 
(2003) 287; Tanaka (2006) 20 Ocean Ybk 189; Lavalle (2014) 29 IJMCL 457.

 72  Reisman & Westerman, Straight Baselines in International Maritime Boundary 
Delimitation (1992) 92–3. Also: Qatar v Bahrain, ICJ Reports 2001 p 40, 100–3.

 73  GCTS, Art 11; UNCLOS, Art 13. Also: Anglo-Norwegian Fisheries, ICJ Reports 1951 p 
116, 128; cf R v Kent Justices, ex p Lye [1967] 2 QB 153; US v Louisiana, 394 US 11 (1969).

 74  Philippines v China, Merits (2016) 170 ILR 1, 325 ([305]).

 75  Gidel (1934) 706–27; Waldock (1951) 28 BY 114, 142–7; McDougal & Burke (1962) 373– 
87; ILC Ybk 1953/II, 69, 77; O’Connell (1971) 45 BY 1; Bowett (1979) 73–113; Symmons 
(1979) 62–81; Lattion, L’Archipel en droit international (1984); Herman (1985) 23 CYIL 172; 
Jayewardene (1990) 103–72; Churchill & Lowe (3rd edn, 1999) 118–31; Jiménez Piernas, 
‘Archipelagic Waters’ (2009) MPEPIL; Kopela, Dependent Archipelagos in the Law of the 
Sea (2013); Oegroseno in Attard, Fitzmaurice, & Martinez Gutierrez (2014) 125; Davenport 

56

57

58

59

60

61

62

63

64

65

66

67

68

69

70

71

72

73

74

75

https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-12#


From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

in Rothwell et al (2015) 134; Cogliati-Bantz in del Castillo (2015) 299; Baumert & Melchior 
(2015) 46 ODIL 60; Rothwell & Stephens (2nd edn, 2016) ch 8.

 76  ILC Ybk 1956/II, 270.

 77  Philippines claim: ILC Ybk 1956/II, 69–70. For the Indonesian claim and the UK protest: 
Lauterpacht (1958) 7 ICLQ 514, 538.

 78  Also: Chagos Marine Protected Area (Mauritius v UK) (2015) 162 ILR 1 (where the 
identity of the coastal state was disputed).

 79  Twenty-two coastal states parties to UNCLOS claim archipelagic status. In Qatar v 
Bahrain, the Court declined to consider whether Bahrain, which had not formally claimed 
status as an archipelagic state, was entitled to do so: ICJ Reports 2001 p 40, 97.

 80  UNCLOS, Art 53(12). For archipelagic sea lane passage: chapter 13.

 81  GCTS, Art 14; UNCLOS, Art 17.

 82  Jessup (1927) 75–112, 241–352; Gidel (1934) 361–492; François, ILC Ybk 1951/II, 91–4; 
Fitzmaurice (1959) 8 ICLQ 73, 108–21; Lowe (1981) 52 BY 109; 2 O’Connell (1984) 1034– 
61; Roach & Smith (3rd edn, 2012) ch 6; Aquilina in Attard, Fitzmaurice, & Martinez 
Gutierrez (2014) 26, 56–68; Aznar (2014) 29 IJMCL 1; Noyes in Rothwell et al (2015) 91, 
107–11; Rothwell & Stephens (2nd edn, 2016) 79–83.

 83  Cf Sorensen & Jensen (1991) 89 ILR 78.

 84  Gidel (1934) 372ff deserves credit for giving the concept authority and coherence. Cf 
the materials of The Hague Codification Conference; and Renault (1889–92) 11 Ann de 
l’Inst 133, 150.

 85  Shearer (2003) 17 Ocean Ybk 548; Dutton in Van Dyke et al (eds), Governing Ocean 
Resources (2013) 287.

 86  Institut de droit international (1928) Ann de l’Inst 755; Caminos, ‘Contiguous 
Zone’ (2013) MPEPIL.

 87  ILC Ybk 1956/II, 295. Also: Oda (1962) 11 ICLQ 131, 147–8; Roach & Smith (3rd edn, 
2012) 154–7.

 88  On British and US legislation and the diplomatic repercussions: Masterson (1929).

 89  See 1 Hackworth 657–9.

 90  Helsingfors Convention for the Suppression of the Contraband Traffic in Alcoholic 
Liquors, 19 August 1925, 42 LNTS 75. On the ‘liquor treaties’ concluded by the US: 
Masterson (1929) 326.

 91  The type had appeared in the ILC Draft Articles in 1955, but was deleted in 1956: ILC 
Ybk 1956/II, 295. Cf Fitzmaurice (1959) 8 ICLQ 73, 117–18 (critical of inclusion); Oda 
(1962) 11 ICLQ 131, 146.

 92  GAOR, 8th Sess, Supplement No 9, A/2456, para 111.

 93  ILC Ybk 1956/II, 294–5.

 94  Gidel (1934) 455–7, 476, 486; Fitzmaurice (1959) 8 ICLQ 73, 117.

 95  UNCLOS, Arts 56, 61, 73.

 96  UNCLOS, Art 192.

 97  UNCLOS, Art 194(1)–(2).

 98  UNCLOS, Art 211.

76

77

78

79

80

81

82

83

84

85

86

87

88

89

90

91

92

93

94

95

96

97

98

https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-13#


From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

 99  Oda (1962) 11 ICLQ 131; McDougal & Burke (1962) 621–30.

 100  (1959) 8 ICLQ 73, 113. Also: Fitzmaurice (1954) 31 BY 371, 378–9; 2 O’Connell (1984) 
1057–9.

 101  Oda (1962) 11 ICLQ 131; 2 O’Connell (1984) 1034.

 102  2 Virginia Commentary (1985) 267–75.

 103  Caminos, ‘Contiguous zone’ (2013) MPEPIL.

 104  A grey area will exist, to a degree, wherever the lateral maritime boundary between A 
and B departs from equidistance. The tribunal in Barbados v Trinidad and Tobago (2006) 
139 ILR 449 sought to eliminate it by tapering the EEZ/shelf boundary to a single point 
200nm from the nearest (Tobago) coast. By contrast, in Bangladesh/Myanmar, ITLOS 
delimited the grey area by allocating water column rights over that area to Myanmar and 
continental shelf rights to Bangladesh: Delimitation of the Maritime Boundary between 
Bangladesh and Myanmar in the Bay of Bengal (Bangladesh/Myanmar), ITLOS Case No 16 
(Judgment 14 March 2012); similarly Bay of Bengal Maritime Boundary (Bangladesh v 
India) (2014) 167 ILR 1, 169–71.

 105  Decree 1836 of 24 February 1944.

 106  Truman Proclamation (1946) 40 AJIL Sp Supp 45; 4 Whiteman 756. For the 
background: Hollick (1976) 17 Va JIL 23; Hollick, United States Foreign Policy and the Law 
of the Sea (1981); Treves in Rothwell et al (2015) 1, 10–3; Rothwell & Stephens (2nd edn, 
2016) 104–6. On the impact of the Proclamation in terms of custom: Crawford & Viles in 
Crawford, Selected Essays (2002) 317; Scharf, Customary International Law in Times of 
Fundamental Change (2013) 107.

 107  Surveys of state practice: 4 Whiteman 752–814; UN Secretariat, Survey of National 
Legislation Concerning the Seabed and the Ocean Floor, and the Subsoil thereof, underlying 
the High Seas beyond the Limits of Present National Jurisdiction, A/AC.135/11, 4 June 1968; 
UN Legis Series, National Legislation and Treaties Relating to the Territorial Sea (1970) 
319–476; US Department of State, Limits in the Seas No 36 and revisions.

 108  E.g. Bahamas (1948), Saudi Arabia (1949), Pakistan (1950), India (1955).

 109  See the award in Abu Dhabi (1951) 18 ILR 144. The date at which the concept of the 
shelf matured as part of custom may still matter: Re Seabed and Subsoil of the Continental 
Shelf Offshore Newfoundland (1984) 86 ILR 593.

 110  For contemporary discussion: Whiteman (1958) 52 AJIL 629; Gutteridge (1959) 35 BY 
102; Young (1961) 55 AJIL 359.

 111  North Sea Continental Shelf, ICJ Reports 1969 p 3, 39.

 112  Anglo-French Continental Shelf (1977) 54 ILR 6; Gulf of Maine, ICJ Reports 1984 p 246, 
291, 300–3; Jan Mayen (Denmark v Norway), ICJ Reports 1993 p 38, 57–9.

 113  ICJ Reports 1984 p 246, 288–95.

 114  ICJ Reports 1985 p 13, 29–34.

 115  Ibid, 29–30, 33, 38, 45.

 116  UNCLOS, Arts 55, 86.

 117  Cf GCCS, Art 3.

 118  UNCLOS, Art 81.

99

100

101

102

103

104

105

106

107

108

109

110

111

112

113

114

115

116

117

118



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

 119  Continental Shelf Act 1964; Clark (Inspector of Taxes) v Oceanic Contractors Inc [1983] 
2 AC 130.

 120  For jurisdiction over shelf resources in federal states: US v California, 332 US 19 
(1947); US v Texas, 339 US 707 (1950); US v Louisiana, 339 US 699 (1950); In re 
Ownership and Jurisdiction over Offshore Mineral Rights (1967) 43 ILR 93; Bonser v La 
Macchia (1969) 51 ILR 39; New South Wales v Commonwealth (1975) 135 CLR 337; Re 
Mineral and Other Natural Resources of the Continental Shelf (1983) 90 ILR 234; Re 
Seabed and Subsoil of the Continental Shelf Offshore Newfoundland (1984) 86 ILR 593.

 121  Gutteridge (1959) 35 BY 102, 116–19; 1 O’Connell (1982) 498–503; Ong in Freestone, 
Barnes, & Ong (eds), The Law of the Sea: Progress and Prospects (2006) 93; Becker- 
Weinberg, Joint Development of Hydrocarbon Deposits in the Law of the Sea (2014); Loja 
(2014) 27 LJIL 893; Lucky (2015) 17 Int Comm LR 95.

 122  ILC Ybk 1956/II, 297–8.

 123  This distinction presents difficulties in relation to king crabs: Oda (1969) 127 Hague 
Recueil 371, 427–30, and some species of lobster: Azzam (1964) 13 ICLQ 1453.

 124  On artificial islands: Papadakis, The International Legal Regime of Artificial Islands 
(1977); 1 O’Connell (1982) 196–7; Elferink, ‘Artificial Islands, Installations and 
Structures’ (2013) MPEPIL.

 125  GCCS, Art 5(4); UNCLOS, Art 60(8) via Art 80.

 126  GCCS, Art 5(3); UNCLOS, Art 60(5) via Art 80.

 127  GCCS, Art 5(6); UNCLOS, Art 60(7) via Art 80.

 128  Treves (1980) 74 AJIL 808; Zedalis (1981) 75 AJIL 926; Treves (1981) 75 AJIL 933; 
Brown (1992) 23 ODIL 115, 122–6; Hayashi (2005) 29 Marine Policy 123, 129–30, 131–2; 
Kraska, Maritime Power and the Law of the Sea: Expeditionary Operations in World Politics 
(2011) 279–81; Roach in Burnett, Beckman, & Davenport (eds), Submarine Cables: The 
Handbook of Law and Policy (2014) 339, 343–8.

 129  1 O’Connell (1982) 507.

 130  On the Channel tunnel project: van den Mensbrugghe (1967) 71 RGDIP 325; Marston 
(1974–75) 47 BY 290.

 131  Further: Jennings (1969) 18 ICLQ 819; 1 O’Connell (1982) 488–95, 509–11; Hutchinson 
(1985) 56 BY 111; Vasciannie (1987) 58 BY 271; Magnússon (2013) 62 ICLQ 345; Kunoy 
(2013) 83 BY 61; Mossop in Schofield, Lee, & Kwon (eds), The Limits of Maritime 
Jurisdiction (2014) 753.

 132  According to the UN unofficial table of claims to maritime jurisdiction, 11 states use 
200m depth plus exploitability; a further three use an exploitability criterion alone: http:// 
www.un.org/Depts/los/LEGISLATIONANDTREATIES/claims.htm (as at 2011).

 133  See Baumert (2017) 111 AJIL 827, 866–9 for the possible jurisdiction of the Annex II 
Commission with respect to coastal states not parties to UNCLOS.

 134  On UNCLOS, Art 56(2): Chagos Marine Protected Area (Mauritius v UK) (2015) 162 
ILR 1, 279.

 135  (1946) 40 AJIL Sp Supp 45; 4 Whiteman 954. The Proclamation has never been 
implemented by Executive Order.

 136  Argentina (1946), Panama (1946), Peru (1947), Chile (1947), Ecuador (1947), Honduras 
(1950), El Salvador (1950).

119

120

121

122

123

124

125

126

127

128

129

130

131

132

133

134

135

136

http://www.un.org/Depts/los/LEGISLATIONANDTREATIES/claims.htm
http://www.un.org/Depts/los/LEGISLATIONANDTREATIES/claims.htm


From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

 137  Text: (1970) 64 AJIL 1021.

 138  Fisheries Jurisdiction (UK v Iceland), ICJ Reports 1974 p 3; Fisheries Jurisdiction 
(Germany v Iceland), ICJ Reports 1974 p 175.

 139  ICJ Reports 1974 p 3, 35–8 (Judge Ignacio-Pinto); 39 (Judge Nagendra Singh). In a joint 
separate opinion five judges expressed the firm view that no rule of customary law 
concerning maximum fishery limits had yet emerged: ibid, 45ff (Judges Forster, Bengzon, 
Jiménez de Aréchaga, Nagendra Singh, and Ruda).

 140  Ibid, 23–31.

 141  Jan Mayen, ICJ Reports 1993 p 38, 59, 61–2.

 142  For a more sceptical view: Churchill & Lowe (3rd edn, 1999) 285.

 143  US Department of State, Limits in the Seas No 36 and revisions.

 144  Fishery Conservation and Management Act 1976, 15 ILM 635. This legislation has 
some controversial features: Statement by the President, ibid, 634.

 145  On EU fisheries jurisdiction: Churchill & Owen, The EC Common Fisheries Policy 
(2010); Salomon, Markus, & Dross (2014) 47 Marine Policy 76; Self (2014) 48 Vand JTL 577. 
For the first case pertaining to the EU exclusive competence over fisheries matters, see 
Request for Advisory Opinion submitted by the Sub-Regional Fisheries Commission, 
Advisory Opinion, ITLOS Reports 2015 p 4.

 146  Fishery Limits Act 1976 (UK). For the dispute over the Falkland (Malvinas) Islands: 
chapter 9.

 147  Smith, Exclusive Economic Zone Claims (1986); Attard, The Exclusive Economic Zone 
in International Law (1987); Orrego Vicuña, The Exclusive Economic Zone (1989); Roach & 
Smith (3rd edn, 2012) ch 7; Proelss (2012) 26 Ocean Ybk 87; Leanza & Caracciolo in Attard, 
Fitzmaurice, & Martinez Gutierrez (2014) 177; Andreone in Rothwell et al (2015) 159; 
Rothwell & Stephens (2nd edn, 2016) ch 4.

 148  Declaration of Santo Domingo, 9 June 1972, 11 ILM 892; Castañeda (1972) 12 Indian 
JIL 535; Nelson (1973) 22 ICLQ 668; Gastines (1975) 79 RGDIP 447; cf the Declaration of 
Lima, 8 August 1970, 10 ILM 207.

 149  Lay, Churchill, & Nordquist, 1 New Directions in the Law of the Sea (1973) 250.

 150  Philippines v China, Merits (2016) 170 ILR 1, 307–8.

 151  Continental Shelf (Tunisia v Libya), ICJ Reports 1982 p 18, 38, 47–9, 74; Gulf of Maine, 
ICJ Reports 1984 p 246, 294; Libya/Malta, ICJ Reports 1985 p 13, 32–4.

 152  Ibid. Nevertheless, the US conceded that tuna was included in the EEZ resources of 
Pacific Island States in the Treaty of Port Moresby, 2 April 1987, 2176 UNTS 173.

 153  Burke (1984–5) 14 ODIL 273; Attard (1987) 184–7; Carr in Caron & Scheiber (eds), 
Bringing New Law to Ocean Waters (2004) 55. The US position was eventually abandoned 
via a 1996 amendment to the Magnuson–Stevens Fisheries Management and Conservation 
Act of 1976: 16 USC §1802(21).

 154  Attard relies on the reference to ‘sovereign rights’ in Art 56(1)(a) to support a 
presumption in favour of the coastal state: Attard (1987) 48. This may be true of the 
modalities of the recognized rights of the coastal state, but not when independently 
constituted rights (like those of landlocked and geographically disadvantaged states) are in 
question (Arts 69, 70, 71). The general formulations of Art 59 beg the question, but 
Churchill & Lowe (3rd edn, 1999) 175–6, hold that it excludes any presumption.

137

138

139

140

141

142

143

144

145

146

147

148

149

150

151

152

153

154

https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#


From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

 155  On the interpretation of Art 58 and various related issues, see M/V Saiga (No 2) (1999) 
120 ILR 143, 188–92; M/V ‘Virginia G’ (Panama v Guinea-Bissau), Judgment, ITLOS Reports 
2014 p 4, 70 (§§221–3).

 156  ITLOS has found that confiscation of vessels may be permitted as an enforcement 
measure by the coastal state in case of fisheries violations in the EEZ: ‘Tomimaru’ (Japan v 
Russia), ITLOS Reports 2005–7 p 74, 96; M/V ‘Virginia G’ (Panama v Guinea-Bissau), 
Judgment, ITLOS Reports 2014 p 4, 77, 78 (§§253, 257).

 157  ITLOS Reports 2015 p 4, 33 (§§104–6). For criticism: Becker (2015) 109 AJIL 851.

 158  ITLOS Reports 2015 p 4, 36–40 (§§116–29); also ibid, 42 (§§138–9).

 159  Ibid, 44–5 (§§146–8).

 160  Ibid, 51 (§§172–3).

 161  Ibid, 59 (§208).

 162  Libya/Malta, ICJ Reports 1985 p 13, 33.

 163  On marine protected areas, see chapter 15.

 164  On maritime security generally: Klein, Maritime Security and the Law of the Sea 
(2011); Kraska & Pedrozo, International Maritime Security Law (2013); Kojima in Nasu & 
Rubenstein (eds), Legal Perspectives on Security Institutions (2015) 95; Klein in Rothwell et 
al (2015) 582.

 165  Murchison, The Contiguous Air Space Zone in International Law (1956); 4 Whiteman 
495–8; Hailbronner (1983) 77 AJIL 490, 500, 515–19; Dutton (2009) 103 AJIL 691; Pedrozo 
(2011) 10 Chin JIL 207, 211–13; Rothwell & Stephens (2nd edn, 2016) 305–6.

 166  In 2013, China declared an air defence identification zone over the East China Sea 
which partly overlaps with the air defence identification zones established by South Korea 
and Japan while covering a group of islands (Diaoyu in China; Senkaku in Japan) contested 
by both China and Japan. For discussion: Daugirdas & Mortenson (2014) 108 AJIL 94, 106; 
Kaiser (2014) 63 German J Air & Space Law 527; Su (2015) 14 Chin JIL 271.

 167  Kibel (2000) 12 JEL 43; Molenaar in Rothwell et al (2015) 280, 299–300.

155

156

157

158

159

160

161

162

163

164

165

166

167

https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-15#


From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

Content type: Book content
Product: Oxford Scholarly Authorities on International Law [OSAIL]
Published in print: 09 July 2019
ISBN: 9780198737445

Part IV Law of the sea, 12 Maritime delimitation 
and associated questions
James Crawford SC, FBA

From: Brownlie's Principles of Public International Law (9th Edition)
James Crawford

Previous Edition (8 ed.)

Subject(s):

Exclusive economic zone — Continental shelf — Fisheries — e441973c-6bfe-1014-a35b-3d9d7c3ed365 — 
7ace4502-25d5-486d-aee8-acfb8bc80364 — Islands and artificial islands — Territorial sea — Delimitation 
— Maritime boundaries

https://opil.ouplaw.com/
https://opil.ouplaw.com/home/osail
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445
https://opil.ouplaw.com/view/10.1093/he/9780199699698.001.0001/he-9780199699698


From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

(p. 267) 12  Maritime delimitation and associated 
questions
1.  Introduction
The rules of entitlement to maritime zones were outlined in chapter 11. But a coastal state 
may be so located vis-à-vis its neighbours that its potential zones overlap.1 In fact, there is 
no coastal state in the world that does not have an overlapping potential entitlement with at 
least one other state (see Figure 12.1). There is also a question of entitlement vis-à-vis the 
high seas and its seabed, an effective delimitation between coastal states severally and the 
international public domain or ‘global commons’, a commons until recently in sharp retreat.

Many maritime boundaries remain undelimited, and a significant number are disputed.2 A 
great variety of geographical situations are encompassed, from adjacent states crowded 
together on a concave coastline3 to small islands opposing a long coastline4 or facing out 
into the open ocean.5 Yet courts and tribunals are expected to decide on maritime 
delimitation in a principled way, without recasting geography yet still(p. 268)

View full-sized figure

Figure 12.1  Map showing 200nm maritime zones

Source: Dr Robin Cleverly, Marbdy Consulting Ltd

(p. 269) achieving an equitable result. The consequence has been a considerable test of 
judicial technique.

2.  The Distinction Between Entitlement and Delimitation
An international court or tribunal which has general jurisdiction between the parties can 
determine at the same time disputes over land boundaries, sovereignty over islands, and 
consequent maritime delimitation.6 However, Article 298(1)(a)(i) of the United Nations 
Convention on the Law of the Sea (UNCLOS) allows states to opt out of compulsory dispute 
settlement of ‘disputes … relating to sea boundary delimitation’; such disputes may be 
submitted to compulsory conciliation,7 but with the proviso that such submission excludes 
‘any dispute that necessarily involves the concurrent consideration of any unsettled dispute 
concerning sovereignty or other rights over continental or insular land territory’. The 
implication might appear to be that Part XV jurisdiction over maritime delimitation would 
otherwise include land sovereignty disputes over the existence of a coastline belonging to 
the other state or the location of a land boundary terminus.

In Mauritius v UK, the tribunal (by 3–2) denied that it had substantial incidental 
jurisdiction. Mauritius argued that the UK was not the ‘coastal state’ for the purposes of a 
dispute over the declaration of a marine protected area around the Chagos Archipelago. 
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The tribunal held that the underlying sovereignty dispute over the archipelago was not one 
arising under UNCLOS:

Article 298(1)(a)(i) relates only to the application of the Convention to disputes 
involving maritime boundaries and historic titles. At most, an a contrario reading of 
the provision supports the proposition that an issue of land sovereignty might be 
within the jurisdiction of a Part XV court or tribunal if it were genuinely ancillary to 
a dispute over a maritime boundary or a claim of historic title.8

The issue arose again in the South China Sea case brought against a state (China) which 
had made a declaration under Article 298(1)(a). At stake was the status of Chinese claims to 
the South China Sea and to small features falling within the so-called ‘Nine-Dash line’: this 
required the tribunal to determine the status of these features under UNCLOS, and whether 
(even assuming they were Chinese) they would or could generate overlapping maritime 
claims. The tribunal upheld its jurisdiction in these respects, on the ground that (p. 270) ‘a 
dispute concerning the existence of an entitlement to maritime zones is distinct from a 
dispute concerning the delimitation of those zones in an area where the entitlement of 
parties overlap’,9 and that it was possible to decide the question of entitlement 
independently of the dispute over sovereignty.10

The distinction between entitlement and delimitation is not absolute. In Maritime 
Delimitation in the Caribbean Sea and the Pacific Ocean (Costa Rica v Nicaragua), the 
Court had to delimit the maritime zones of the parties in an area (the mouth of the San Juan 
river) where the coastline had substantially eroded, leaving a small Nicaraguan lagoon 
separated from the Caribbean Sea by a narrow sandbar (some 800 metres in length), which 
was surrounded on both sides by Costa Rican territory. The Court held that:

The instability of the sandbar separating Harbor Head Lagoon from the Caribbean 
Sea and its situation as a small enclave within Costa Rica’s territory call for a 
special solution. Should territorial waters be attributed to the enclave, they would 
be of little use to Nicaragua, while breaking the continuity of Costa Rica’s territorial 
sea. Under these circumstances, the delimitation in the territorial sea between the 
Parties will not take into account any entitlement which might result from the 
enclave.11

This was the first time a coastal (non-insular) feature was entirely disregarded in a 
delimitation.

3.  Delimitation by Agreement
The UNCLOS articles dealing with delimitation (Arts 15, 74, 83) treat agreement between 
the states concerned as primary. States are free as between themselves to apply 
equidistance or to depart from it, to trade space for access to resources, and to give full, 
partial, or no effect to small features. Most maritime boundaries are agreed ones.12

Even where there is no treaty, it is often argued that the parties have implicitly agreed on 
their maritime boundary through practice.13 Such arguments almost never succeed. In Peru 
v Chile, Chile argued that the parties had agreed in 1952, when asserting what became 
their 200-mile zones, that they were delimited by ‘the parallel at the point at which the land 
frontier of the States concerned reaches the sea’, that is, by the parallel of latitude of the 
land boundary terminus.14 This ‘shared understanding’15 was confirmed by treaties of 1954 
and 1969 which addressed specific issues concerning (p. 271) the assumed maritime 
boundary. But faced with compelling evidence of agreement, the Court nonetheless 
managed to hold ‘that the agreed maritime boundary along the parallel [did not extend] 
beyond 80 nautical miles from its starting-point’.16 Beyond 80 miles, the boundary reverted 
to equidistance out to 200 miles. The figure of 80 miles (the Court’s turning point) appeared 
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nowhere in the agreements or correspondence. Thus, even clear implicit agreements are 
given a narrow construction.

4.  Territorial Sea Delimitation
Delimitation of territorial seas between opposite or adjacent states is governed by UNCLOS 
Article 15,17 which is virtually identical to Article 12(1) of the Geneva Convention on the 
Territorial Sea and Contiguous Zone (GCTS) and reflects customary international law.18 

Article 15 provides:

Where the coasts of two States are opposite or adjacent to each other, neither of the 
two States is entitled … to extend its territorial sea beyond the median line every 
point of which is equidistant from the nearest points on the baselines from which 
the breadth of the territorial seas of each of the two States is measured. The above 
provision does not apply, however, where it is necessary by reason of historic title or 
other special circumstances to delimit the territorial seas of the two States in a way 
which is at variance therewith.

Failing agreement, Article 15 gives primacy to equidistance, except where necessary by 
reason of historic title or other ‘special circumstances’. Whether or not there is a formal 
presumption of equidistance in territorial sea delimitation may be debated, but it is 
certainly the norm, and is justified by the comparatively small distances involved.19

5.  Continental Shelf Delimitation
(A)  Sources
The continental shelf has its immediate origins in the Truman Proclamation of 28 
September 1945.20 In a remarkable exercise in prescience, the Proclamation addressed 
delimitation in the following terms:

(p. 272)

In cases where the continental shelf … is shared with an adjacent State, the 
boundary shall be determined by the United States and the State concerned in 
accordance with equitable principles.21

The 1942 Gulf of Paria Treaty was the first seabed delimitation treaty, delimiting a shallow 
inland sea between Trinidad and the Venezuelan coast.22

Practice was not much further advanced by 1953, when the International Law Commission 
(ILC) considered the issue. On cartographical advice, the ILC proposed and the Geneva 
Conference adopted the Geneva Convention on the Continental Shelf (GCCS), Article 623 of 
which applies to those cases where the ‘same continental shelf’ extends between opposite 
or adjacent states. In separate provisions, it stipulates that the boundary is determined by 
agreement but ‘in the absence of agreement, and unless another boundary line is justified 
by special circumstances’, the boundary shall be determined by a line equidistant from the 
nearest points of the baselines from which the breadth of the territorial sea is measured.

In 1969, the International Court rejected the equidistance/special circumstances rule 
articulated in Article 6 as a matter of custom,24 and after many vicissitudes in the cases and 
doctrine and in the negotiations, this position was apparently upheld in 1982.25 UNCLOS 
Article 83(1) provides:

The delimitation of the continental shelf between States with opposite or adjacent 
coasts shall be effected by agreement on the basis of international law, as referred 
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to in Article 38 of the Statute of the International Court of Justice, in order to 
achieve an equitable solution.

Article 83(1) reads as an elaborated version of the Truman Proclamation provision on 
delimitation. To that extent, UNCLOS Part VI had returned to its customary law origins.26

(B)  The established approach
In the meantime, practice and case law had moved on. In Libya/Malta,27 the parties were in 
agreement that their continental shelf delimitation dispute was governed by customary 
international law, with the Court discerning its reflection in UNCLOS (notably Art 83(1)).28 

The Court went on to emphasize the preference in Article 83(1) for an ‘equitable’ solution to 
delimitation problems concerning the continental shelf. It further noted that:

The Convention sets a goal to be achieved, but is silent as to the method to be 
followed to achieve it. It restricts itself to setting a standard, and it is left to the 
States themselves, or the courts, to endow this standard with specific content.29

(p. 273) Taking account of the differences in coastal length, the Court adopted a 
proportionality test, deviating from the median line, while stressing that it was not required 
to achieve a predetermined ratio between the relevant coasts and the respective 
continental shelf areas.30

As a result of this and subsequent decisions, a ‘received approach’ has emerged.31 The first 
step is to draw provisionally an equidistance line.32 If this proves inappropriate, the tribunal 
may use a different method, such as the angle bisector, according to which the line is drawn 
by bisecting the angle created by a linear approximation of coastlines.33 The next question 
is whether the line so created must be adjusted in the light of ‘relevant circumstances’, 
such as small islands or coastal geography.34 Thirdly, the tribunal verifies that the resulting 
line does not lead to an inequitable result by reason of any marked disproportion between 
the ratio of the respective coastal lengths and the ratio between the relevant maritime area 
of each state.35

(C)  The equitable principles
The notion that an equidistance line is the ordinary starting point for continental shelf 
delimitation is only one of the equitable principles governing the solution under UNCLOS 
Article 83(1) and customary international law. The ‘equitable principles’, as defined 
judicially since North Sea Continental Shelf, have a normative character as a part of 
general international law.36 It is true that the term ‘equitable’ in Article 83(1) sets an 
amorphous standard,37 but some specific criteria or indicia have emerged. These may be 
formulated as follows:

(1)  As far as possible, neither party should encroach on the natural prolongation of 
the other (the principle of non-encroachment).  38 (p. 274)

(2)  As far as possible, there should be no undue cut-off of the seaward projection of 
the coast of either of the states concerned. 39

(3)  Delimitation is to be effected by the application of equitable criteria and by the 
use of practical methods capable of ensuring, with regard to the geographical 
configuration of the area and other relevant circumstances, an equitable result. 40

(4)  There may be a mild presumption that the equitable solution is an equal division 
of the areas of overlap of the continental shelves of the states in dispute. 41

26

27

28 

29

30

31

32

33

34

35

36

37

38

39

40

41



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

(D)  Relevant circumstances
The application of equitable principles involves reference to the ‘relevant circumstances’, or 
‘factors to be taken into account’.42 Relevant circumstances include the following:

(1)  the general configuration of the coasts of the parties; 43

(2)  disregarding or giving less than full effect to incidental features (e.g. minor 
offshore islands) which would otherwise have a disproportionate effect on the 
delimitation; 44

(3)  disparity of coastal lengths in the relevant area; 45

(4)  the general geographical framework or context. 46

Factors sometimes referred to, but not well accepted, include:(p. 275)

(2)  the geological structure of the seabed and its geomorphology (or surface 
features); 47

(6)  the conduct of the parties; 48

(7)  the incidence of natural resources in the disputed area; 49

(8)  defence and security interests of the states in dispute; 50

(9)  navigational interests; 51

(10)  consistency with the general direction of the land boundary; 52

(11)  maritime delimitations already effected in the region. 53

Some comment is called for on several of these.

As to the second factor, given a geographical situation of quasi-equality as between coastal 
states, it is often necessary to abate the effects of an incidental special feature from which 
an unjustifiable difference of treatment would result. This principle has been employed to 
avoid, or at least to diminish, the cut-off effect of a concave coast54 or the disproportionate 
effect of islands.55 On occasion, the effect of a group of islands has been reduced by half 
even though the geography was not markedly eccentric.56

As to existing or reasonably suspected incidence of resources, resource-related criteria 
have been treated much more cautiously. Tribunals have not generally applied this factor as 
a relevant circumstance—at least explicitly.57 An exception—concerning delimitation within 
200nm—was Jan Mayen where a portion of the line was adjusted to take account of Danish 
access to an established capelin fishery.58 Thus, in the context of a single maritime 
boundary, considerations relating to the Exclusive Economic Zone (EEZ) determined the 
location of a shelf boundary.

It is to an extent misleading to talk of a recognized canon of relevant circumstances 
justifying deviation from the provisional line. The list of relevant circumstances is not (p. 
276) closed. However, as the Court remarked in Libya/Malta, only those circumstances ‘that 
are pertinent to the institution of the continental shelf as it has developed within the law, 
and to the application of equitable principles to its delimitation, will qualify for inclusion’.59 

Irrelevant factors include the population, extent of the hinterland, or the development 
status of the coastal state.60
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(E)  Proportionality
In North Sea Continental Shelf, the Court stated that one of the factors ‘to be taken into 
account’ in delimitation is ‘the element of a reasonable degree of proportionality, which a 
delimitation in accordance with equitable principles ought to bring about between the 
extent of the continental shelf areas appertaining to the coastal State and the length of the 
coast measured in the general direction of the coastline, account being taken for this 
purpose of the effects, actual or prospective, of any other continental shelf delimitations 
between adjacent States in the same region’.61 Proportionality, however, is not an 
independent principle of delimitation (based on the ratio of the lengths of the respective 
coasts), but only a test of the equitableness of a result arrived at by other means.62 This 
process of ex post facto verification of a line arrived at on the basis of other criteria may 
take two forms. Exceptionally, it may take the form of a ratio based on the lengths of the 
respective coastlines.63 More generally, it takes the form of vetting the delimitation for 
evident disproportionality resulting from particular geographical features.64

(F)  Continental shelf delimitation beyond 200nm
The criteria for determining the outer limits of the continental shelf are set out in a complex 
formula in UNCLOS Article 76.65 In contrast with continental shelf delimitation within 
200nm from the baseline, when a coastal state wants to establish the outer limits of its 
continental shelf beyond 200nm, it has to submit particulars of such limits to the 
Commission on the Limits of the Continental Shelf (CLCS).66 Based on the file and applying 
the criteria in Article 76, the Commission makes recommendations; if (p. 277) these are 
accepted and implemented by the state, the limits of the shelf become definitive, apparently 
binding erga omnes.67

The procedure is available only for non-contentious delimitation: if the area concerned is 
disputed, the CLCS must postpone its consideration. In Nicaragua v Honduras, the Court 
indicated that the delimitation line to be drawn could not extend more than 200nm because 
claims to the outer continental shelf had to be submitted to the Commission,68 but this 
position is now obsolete. In Bangladesh/Myanmar, the tribunal upheld its jurisdiction to 
delimit beyond 200nm at least as between adjacent states.69 In Bangladesh v India, the 
tribunal followed suit.70 In the result, Bangladesh (like Germany, the middle coastal state on 
a concave coast) emerged with considerably more shelf than it would have obtained on an 
equidistance basis.

6.  Exclusive Economic Zone Delimitation
The provisions of UNCLOS Article 74 concerning delimitation of the EEZ between states 
with opposite or adjacent coasts are identical with those of Article 83 relating to continental 
shelf delimitation.71 Moreover, the basis of entitlement of the coastal state to the EEZ is less 
differentiated from that of shelf areas since the International Court emphasized the 
distance principle of 200nm in Libya/Malta.72 The principles of delimitation are strikingly 
similar, unless the coasts involved are more than 400nm apart. However, some differences 
may manifest themselves in balancing equitable factors, more especially when the EEZ 
areas to be delimited are of interest on account of fisheries rather than oil and gas.

Despite these differences, there is a strong tendency for states to agree or for tribunals to 
award a single maritime boundary.73 Such a boundary divides areas of different status, for 
example a continental shelf and an EEZ or fisheries zone, by a single line. In Gulf of 
Maine,74 the Chamber applied equitable criteria essentially identical with those applicable 
to shelf delimitation, while emphasizing the need to use criteria suited to a (p. 278) multi- 
purpose delimitation involving the shelf and the superjacent water column.75 Even if the 
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compromis does not stipulate a single maritime boundary, in practice tribunals will strive 
for one if possible.

One situation where it may not be possible is where the natural prolongation of state A’s 
continental shelf extends into state B’s EEZ. This is referred to as the ‘grey area’. In 
Bangladesh/Myanmar, the International Tribunal for the Law of the Sea (ITLOS) noted that 
the grey area created in Myanmar’s EEZ by reason of Bangladesh’s continental shelf did not 
‘otherwise limit Myanmar’s rights’ with respect to the EEZ.76 Thus, it gave Bangladesh the 
rights to the continental shelf in the area whilst preserving to Myanmar the rights to the 
superjacent water column: each state was required to ‘exercise its rights and perform its 
duties with due regard to the rights and duties of the other’.77 Similarly, with respect to the 
grey area created by the delimitation line drawn in Bangladesh v India, the tribunal 
recognized Bangladesh’s rights over the continental shelf and India’s rights to the EEZ in 
the superjacent waters while leaving it to the parties to make practical arrangements 
regarding their respective rights and duties in the area.78 The tribunal noted that the grey 
area in part overlapped with the grey area defined in Bangladesh/Myanmar but emphasized 
that its decision did not prejudice the rights of India vis-à-vis Myanmar with respect to the 
water column in the part of the two grey zones where the EEZ claims of India and Myanmar 
overlapped.79

7.  The Effect of Islands Upon Delimitation
Islands may constitute a relevant circumstance for the purpose of delimiting areas of the 
continental shelf or EEZ between opposite or adjacent states80 and in this context they may 
be given full effect81 or half-effect.82 Alternatively, they may be ignored or enclaved.83

(p. 279) Whether an island plays a significant role in maritime delimitation depends on the 
stage of the delimitation process at which it is considered. If it is counted at the initial stage 
of drawing the provisional line, its impact may be significant. If it is considered only at a 
later stage as a relevant factor for adjustment of the provisional equidistance line, its 
impact will be reduced considerably. Serpents’ Island, a maritime feature of 0.17km
located 20nm to the east of the Danube delta, was not considered as generating base points 
for drawing the provisional line at the first delimitation stage, and its presence was later 
not seen as requiring adjustment of the provisional equidistance line.84 In such a case, the 
potential impact of Article 121(3) may be occluded.

In other cases, an island may be given varying treatment depending on the area to be 
delimited. In Bangladesh/Myanmar, St Martin’s Island was given a 12nm territorial sea, but 
no additional continental shelf or EEZ so as to avoid undue distortion of the equidistance 
line:85 it was thus largely irrelevant in the drawing of the single maritime boundary.86

8.  Conclusion
In the first 25 years of delimitation decisions after 1969, there were complaints of erratic 
outcomes based on subjective assessments of geographical and other factors. In the 
professional literature, such complaints seem to have subsided. But certain states have 
been vocal in criticizing and even ignoring recent adverse decisions.87 It remains to be seen 
whether such high-profile rejections will be sustained, and what effect they will have on the 
body of law that has developed, not to mention on the relations of the states concerned.
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(p. 280) 13  Maritime transit and the regime of the high 
seas
1.  Introduction
The modern law of the high seas is largely set out in two multilateral treaties, one built 
substantially on and intended to replace the other, both setting out propositions in ‘all 
states’ form.1 The first is the Geneva Convention on the High Seas (GCHS),2 the preamble 
of which asserts that its articles ‘are generally declaratory of established principles of 
international law’. Its provisions were substantially co-opted by Part VII (High Seas) of the 
UN Convention on the Law of the Sea (UNCLOS),3 which, despite the continued non- 
participation of some states, can for most purposes be taken to reflect the definitive 
position on the subject.4

The high seas traditionally encompassed all parts of the sea beyond the territorial sea and 
the internal waters of a state.5 By contrast, UNCLOS specifies that the provisions of Part 
VII ‘apply to all parts of the sea that are not included in the exclusive economic zone, (p. 
281) in the territorial sea or in the internal waters of a State, or in the archipelagic waters 
of an archipelagic State’ (Art 86). This invites two observations. First, by no means all 
coastal states claim an exclusive economic zone (EEZ). Secondly, many high seas freedoms 
are applicable in the EEZ (Arts 58, 86), and this is also the position in customary 
international law.6

The regime of the high seas does not apply to international lakes and landlocked seas, 
which are not open to free navigation except by special agreement. However, seas which 
are virtually landlocked may acquire the status of high seas: this is so of the Baltic and 
Black Seas. In such cases, much turns on the maintenance of freedom of transit through the 
straits communicating with other large bodies of sea.7 It is doubtful whether, apart from 
special agreements on access and other issues, the Baltic and Black Seas would have the 
status of open seas. The Caspian Sea does not.8

2.  Freedom of the High Seas
(A)  Historical and jurisprudential origins
The modern law governing the high seas has its foundation in the rule that the high seas 
were not open to acquisition by occupation on the part of states individually or collectively: 
it was res extra commercium or res communis. The emergence of the rule is associated with 
the rise to dominance of maritime powers and the decline of the influence of states which 
had favoured closed seas. By the eighteenth century, the position had changed completely. 
Dutch policies supported freedom of navigation and fishing, and Grotius had written against 
the Portuguese monopoly of navigation and commerce in the East Indies.9 After the 
accession of William of Orange to the English throne in 1689, English disputes with the 
Netherlands over fisheries ceased. By the late eighteenth century, the British claim to 
sovereignty (the King’s Chambers) was obsolete; insistence on the flag ceremony ended in 
1805. Also by this time, the cannon-shot rule predominated (p. 282) and claims to large 
areas of sea faded away.10 In the nineteenth century, naval power and commercial interests 
dictated British, French, and US support for the principle of freedom of the seas. Whatever 
special interests the principle may have served historically, it commended itself as 
representing a sensible concept of shared use in circumstances where the level of 
technology did not threaten the maritime global commons.
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Although the freedom of the high seas was described by Gidel as ‘multi-forme et fugace’,11 

in truth it is a general principle of international law, a policy or concept from which 
particular rules may be inferred. But its application to specific problems often fails to give 
precise results. For example, weapons testing, which involves the temporary closure of 
large areas of ocean, is regarded by some as a legitimate use and by others as a serious 
denial of the freedom of the seas.12 Gidel regards the concept as essentially negative, in the 
sense that states are prima facie obliged not to impede vessels under the flag of another 
state from going about their business on the high seas.13 However, both the substance of 
the principle and its character as such give rise to certain presumptions. Grotius stated two 
propositions: first, that the sea could not be the object of private or public appropriation; 
secondly, that the use of the high seas by one state would leave the medium available for 
use by another.14 To these propositions it is necessary to add that the general principle 
applies in time of war or armed conflict as well as time of peace.15 On two occasions, the 
International Court has taken the opportunity to invoke ‘the principle of the freedom of 
maritime communication’.16

(B)  Unclos and the freedom of the high seas
UNCLOS Article 87 renders the principle of freedom of the high seas as follows:

1.  The high seas are open to all States, whether coastal or land-locked. 
Freedom of the high seas is exercised under the conditions laid down by this 
Convention and by other rules of international law. It comprises, inter alia, 
both for coastal and land-locked States:

(a)  freedom of navigation;

(b)  freedom of overflight; (p. 283)

(c)  freedom to lay submarine cables and pipelines, subject to Part VI;

(d)  freedom to construct artificial islands and other installations 
permitted under international law, subject to Part VI;

(e)  freedom of fishing, subject to the conditions laid down in section 2;

(f)  freedom of scientific research, subject to Parts VI and XIII.

2.  These freedoms shall be exercised by all States with due regard to the 
interests of other States in their exercise of the freedom of the high seas, and 
also with due regard for the rights under this Convention with respect to 
activities [on the seabed and ocean floor and subsoil thereof].

Of the six freedoms enumerated in Article 87, only freedom of navigation, fishing, the laying 
of submarine cables and pipelines, and overflight were included in GCHS Article 2. These 
four freedoms are supported by arbitral jurisprudence and are inherent in many particular 
rules of law. Freedom of fishing is an assumption at the base of the decision in Anglo- 
Norwegian Fisheries17 and the awards in the Behring Sea Fisheries arbitrations in 189318 

and 1902.19 Both arbitrations arose from attempts to enforce conservation measures on the 
high seas. In the former case, the US had arrested Canadian sealers, and in the latter 
Russian vessels had arrested American sealers, with the object of preventing the depletion 
of seal stocks. Both awards rejected claims to enforce conservation measures against 
foreign vessels on the high seas. In the absence of a treaty, a coastal state could only apply 
such measures to vessels flying its own flag. Of the questions submitted for decision to the 
tribunal of 1893, the fifth concerned an issue of general law: ‘Has the United States any 
right, and if so, what right of protection or property in the fur-seals frequenting the islands 
of the United States in Behring Sea when such seals are found outside the ordinary three- 
mile limit?’ The arbitrators found, by a majority, that ‘the United States has not any right of 
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protection or property in the fur-seals frequenting the islands of the United States in 
Behring Sea, when such seals are found outside the ordinary three-mile limit’.20

UNCLOS Article 87(1) places additional limitations on high seas freedoms as compared 
with the earlier law. The existing freedom to lay submarine pipes and cables and the ‘new’ 
freedoms to construct artificial islands and other structures and to undertake scientific 
research are delimited by UNCLOS Part VI, governing activities on the continental shelf. 
The freedom to fish is delimited by Part VII, section 2, concerning the conservation and 
management of living resources on the high seas. In particular, Articles 117 and 118 
condition the freedom to fish by requiring states parties to cooperate with other states in 
taking such measures for their respective nationals as may be necessary for the 
conservation and management of living resources on the high seas.21

(p. 284) UNCLOS Part XI is also relevant, regulating activities on the seabed and ocean 
floor and its subsoil beyond the limits of national jurisdiction. It establishes the 
International Seabed Authority, an international organization through which the states 
parties to UNCLOS can organize and control seabed activities, with a particular focus on 
administering resources beneath the sea floor.22

The most significant modification to customary international law arising from UNCLOS, 
however, is the emergence of the EEZ as a separate jurisdictional zone claimable by each 
coastal state as of right.23 The concept of the EEZ only gained traction in the later part of 
the twentieth century;24 it was not recognized in the third Geneva Convention of 1958, 
which instead endorsed a coastal state right of preference.25 By 1974, however, when the 
Third UN Conference on the Law of the Sea (UNCLOS III) opened, it was clear that a 
majority of states, especially developing states, supported the concept and that what 
remained was its full articulation. UNCLOS Part V provides a set of rules which regulate 
EEZs, and, in Article 57, sets the outer limit of the EEZ at 200nm seaward of the coastal 
state’s baselines: Article 56 provides for the rights, jurisdiction, and duties of the coastal 
state in its EEZ. As provided in Article 86, an EEZ does not form part of the high seas, 
though significant aspects of the regime of the high seas apply to the zone. This is seen 
primarily in the wording of Article 58(1), which sets out the rights and duties of other states 
in an EEZ, and preserves for them the freedoms of navigation, overflight, the laying of 
submarine cables and pipelines, and all other internationally lawful uses of the seas relating 
to these freedoms. Furthermore, Article 58(2) extends the application of Articles 88–115 
(most of the general provisions regulating the high seas) to the EEZ to the extent that they 
do not conflict with the provisions of Part V, creating thereby substantial overlap between 
the two fields.

(C)  Jurisdictional aspects of the high seas regime
Although the basal principle of the law of the high seas is that one state cannot interfere 
with vessels sailing under the flag of another without the consent of the latter, UNCLOS 
Article 110 provides a number of exceptions, conferring power to stop, (p. 285) search, and 
even seize foreign vessels as an exercise of a state’s jurisdiction to enforce in certain 
cases.26 In other cases, the parties are obliged only to incorporate the relevant prohibition 
in their national legislation, and enforcement is left to national courts in respect of the flag 
vessels and nationals of the forum state. The system of enforcement, whether specified by 
treaty or custom, rests on cooperation under international law and notably under the 
national laws of states possessing a maritime flag. Every state is under a duty to fix the 
conditions for the grant of nationality, for the registration of ships in its territory, and for 
the right to fly its flag. Ships have the nationality of the state whose flag they are entitled to 
fly.27
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Insofar as jurisdiction is concerned, UNCLOS Part VII generally reflects customary 
international law, providing in Articles 88 and 89 respectively that the high seas are 
reserved for peaceful purposes28 and that no state may subject any part of the high seas to 
its sovereignty. Article 90 grants every state, coastal or landlocked, the right to sail ships 
flying its flag on the high seas. Article 92(1) provides that ships shall sail under the flag of 
one state only; subject to certain exceptions, ships are subject to the exclusive jurisdiction 
of the flag state whilst on the high seas. Article 94 fixes the obligations of states with 
respect to vessels flying its flag. The right to enjoy the protection of the law balances the 
responsibility of the flag state for the conduct of its ships.29

A ship without nationality30 loses the protection of the law with respect to boarding (and 
potentially seizure) on the high seas.31 However, such ships are not outside the law 
altogether; their occupants are protected by elementary considerations of humanity. The 
seizure of ships by insurgents has created some difficult problems, and the issues have 
been obscured by a tendency for courts to describe ships under the control of insurgents as 
pirates. Such ships, it seems, should not be interfered with provided they do not attempt to 
exercise belligerent rights against foreign vessels and the lives of any ‘neutral’ aliens on 
board are not threatened.

(p. 286) (D)  Piracy
Piracy is the principal exception to the freedom of the high seas, and one that has attained a 
new significance.32 The dissenting opinion of Judge Moore in the Lotus provides a useful 
starting point. He said that:

in the case of what is known as piracy by law of nations, there has been conceded a 
universal jurisdiction, under which the person charged with the offence may be 
tried and punished by any nation into whose jurisdiction he may come. I say ‘piracy 
by law of nations’, because the municipal laws of many States denominate and 
punish as ‘piracy’ numerous acts which do not constitute piracy by law of nations … 
Piracy by law of nations, in its jurisdictional aspects, is sui generis. Though statutes 
may provide for its punishment, it is an offence against the law of nations; and as 
the scene of the pirate’s operations is the high seas … he is … treated as an outlaw, 
as the enemy of all mankind—hostis humani generis—whom any nation may in the 
interest of all capture and punish.33

The term ‘universal jurisdiction’ refers to the jurisdiction of a state to prescribe conduct 
occurring extraterritorially without a territorial, national, or other internationally 
recognized nexus, as well as the capacity to enforce that jurisdiction on the high seas.34

(i)  The definition of piracy
The definition of piracy was historically a source of controversy,35 but UNCLOS Article 101 
(reflecting almost verbatim GCHS Art 15) represents the existing customary law—or rather, 
custom has come to reflect it.36 Article 101 provides:

1.  Piracy consists of any of the following acts: (p. 287)

(a)  any illegal acts of violence or detention, or any act of depredation, 
committed for private ends by the crew or passengers of a private ship 
or private aircraft, and directed:

(i)  on the high seas, against another ship or aircraft, or against 
persons or property on board such ship or aircraft;
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(ii)  against a ship, aircraft, persons or property in a place outside 
the jurisdiction of any State;

(b)  any act of voluntary participation in the operation of a ship or of an 
aircraft with knowledge of facts making it a pirate ship or aircraft;

(c)  any act of inciting or of intentionally facilitating an act described in 
subparagraph (a) or (b).

The only innovation here as compared with the pre-1958 understanding of piracy is the 
reference to aircraft, a sensible application of analogy.37 But in Arctic Sunrise the 
Permanent Court of Arbitration (PCA) distinguished between a ship and an offshore ice- 
resistant fixed platform.38

The essential feature of piracy is that the acts must be committed for private ends.39 Piracy 
cannot be committed by warships or other government ships, or government aircraft, 
except where the crew ‘has mutinied and taken control of the ship or aircraft’ (Art 102). 
Acts committed on board a ship by the crew and directed against the ship itself or against 
persons or property on the ship are also not within the definition.40

Article 101(1) confines piracy to acts on the high seas or ‘in a place outside the jurisdiction 
of any State’. An illegal act of violence or depredation committed against a ship whilst in 
the territorial sea of a state is not piracy; it is armed robbery, murder, or another crime 
under the municipal law of the territorial state committed at sea.41

In US v Ali, a US court dismissed charges brought against a Somali defendant accused of 
aiding and abetting piracy by acting as an interpreter for Somali pirates, on the grounds 
that his conduct took place on the high seas only for a limited amount of time.42 This 
decision was overturned on appeal. The appellate court adopted a textual interpretation 
and concluded that the absence of geographical constraints when it comes to facilitative 
acts of piracy (UNCLOS Art 101(c))—as opposed to piratical acts (UNCLOS Art 101(a)(i) & 
(ii))—suggests that they need not occur on the high sea so long as the predicate offence did 
so.43

(p. 288) UNCLOS Article 105 (replicating GCHS Art 19) provides:

On the high seas, or in any other place outside the jurisdiction of any State, every 
State may seize a pirate ship or aircraft, or a ship or aircraft taken by piracy and 
under the control of pirates, and arrest the persons and seize the property on 
board. The courts of the State which carried out the seizure may decide upon the 
penalties to be imposed, and may also determine the action to be taken with regard 
to the ships, aircraft or property, subject to the rights of third parties acting in good 
faith.

The second part of this provision reflects the maxim pirata non mutat dominium: the 
rightful owner is not deprived of title by an act of piracy.44 Seizures of pirates may only be 
carried out by warships or military aircraft or other authorized government vessels (Art 
107). Capture may occur in other circumstances as a consequence of acts of self-defence by 
a target of piratical attack.45

Piracy has often been considered to be something of a historical curiosity.46 In the early 
part of the twenty-first century, however, interference by pirates operating from bases in 
Somalia with commercial shipping in the Gulf of Aden became a matter of significant 
international alarm.47 The human and economic cost of Somali piracy has resulted in a 
coordinated effort to combat it. Concerns raised before the International Maritime 
Organization (IMO) led to a Memorandum of Understanding (MoU) to combat the problem 
on an African level.48 Security Council Resolution 1816 under Chapter VII of the Charter 
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authorized foreign military incursions by ‘co-operating states’ in Somali territorial waters.49 

Security Council Resolution 1851 went further still, authorizing the use of military force to 
prosecute land-based operations against pirates.50 In addition, Security Council Resolution 
2015 authorized specialized anti-piracy courts in Somalia and other regional states, with 
substantial international participation.51 A number of persons have been handed over for 
trial in neighbouring states, notably Kenya.52

(p. 289) (ii)  Other illegal acts committed on the high seas
The use of force against foreign vessels on the high seas may be unlawful without falling 
within the definition of piracy. From time to time, however, tribunals, governments, and 
writers have assimilated certain categories of acts to piracy,53 though the definition in 
UNCLOS Article 101 would now appear to preclude any such extension. The subject as a 
whole is dominated by the problem of keeping order beyond the territorial jurisdiction of 
states and, in particular, of maintaining legal controls in respect of those not identifiable 
with a state on which responsibility may be placed. Thus, Hall considered piracy to include 
acts done ‘by persons not acting under the authority of any politically organized community, 
notwithstanding that the objects of the persons so acting may be professedly political’.54

(iii)  Actions by insurgents at sea
Ships controlled by insurgents may not, unless recognized as belligerents, exercise 
belligerent rights against the shipping of other states. Forcible interference of this kind is 
unauthorized and may be resisted. But it is very doubtful whether it is correct to 
characterize such acts as piracy:55 UNCLOS Article 101(a) covers only acts committed ‘for 
private ends’.56 Opinions which favour the treatment of insurgents as ‘pirates’ are surely 
incorrect,57 save perhaps in circumstances where insurgents attack foreign-flagged private 
vessels in international waters, a conclusion reached not only from the plain words of the 
definition in Article 101, but from the general prohibition in international humanitarian law 
on attacks on civilians.58

(iv)  Acts committed with the authority of a lawful government
Illegal attacks on or seizures of innocent merchant ships by warships or government ships 
result in the responsibility of the flag state, but the offending ships do not become pirate 
ships. This was the basis for the older practice of privateering, in which a private ship 
authorized by a belligerent to act in its service, was not treated as piratical, even if acts of 
violence were committed against neutral ships. In the latter case, the belligerent was 
responsible as principal.59

(p. 290) Guilfoyle’s conclusion is persuasive:

The test of piracy lies not in the pirate’s subjective motivation, but in the lack of 
public sanction for his or her acts. This is why vessels on military or government 
service, absent the revolt of the crew, cannot, by definition, be pirate vessels …. The 
essence of a piratical act is that it neither raises ‘the immunity which pertains to 
state or governmental acts’ nor engages state responsibility.60

(v)  Politically motivated acts by organized groups
Harassing operations by organized groups deploying forces on the high seas may have 
political objectives,61 and yet be neither connected with insurgency against a particular 
government nor performed by agents of a lawful government. Ships threatened by such 
activities may be protected, and yet the aggressors not be regarded as pirates.62 However, 
certain municipal courts have demonstrated flexibility in attributing private ends to prima 
facie political acts.63
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(vi)  Unrestricted submarine warfare
The term ‘piracy’ has been employed on occasion to describe acts by ships acting on the 
orders of a recognized government ‘which are in gross breach of International Law and 
which show a criminal disregard of human life’.64 By the 1937 Nyon Agreement,65 eight 
states agreed on collective measures ‘against piratical acts by submarines’ with regard to 
attacks on merchant ships in the Mediterranean during the Spanish Civil War, in effect 
creating an early species of naval exclusion zone.66 The acts were stated to be ‘acts 
contrary to the most elementary dictates of humanity which should be justly treated as acts 
of piracy’. The word ‘piracy’, however, was used purely for rhetorical effect; nothing in the 
Convention dealt with individual criminal liability.

(p. 291) (E)  Other exceptions to the principle of the freedom of the 
high seas
(i)  The right of approach in time of peace
To maintain order on the high seas, it is necessary to provide for approach by warships in 
order to verify the identity and nationality of ships.67 Such a right of approach (droit 
d’approche; enquête ou vérification du pavillon; reconnaissance) is recognized by 
customary law, though not mentioned expressly in UNCLOS Part VII. The right of approach 
exists in all circumstances, but does not extend to the actual examination of papers or 
seizure of the vessel.

(ii)  Visit, search, and seizure in time of peace
There is no general power of police exercisable over foreign merchant ships on the high 
seas,68 and the occasions on which ships can be visited and seized by warships in time of 
peace are limited.69 Early British and US jurisprudence refused to admit a right of visit in 
the case of ships suspected of taking part in the slave trade,70 and, apart from piracy, the 
right could only exist on the basis of treaty or if a ship refused to show its flag.

The legal regime of high seas freedom has met with a number of threats. Apart from 
attempts to extend the concept of piracy, claims to a right of self-defence on the high seas 
constitute another source of instability. A further source of confusion lies in the definition of 
the right of approach or verification of flag. It was realized that the right of visit could be 
abused and that there must be reasonable ground for suspicion, for example a refusal by a 
ship to hoist a flag.71

This has been codified in UNCLOS Article 110,72 which provides as follows:

1.  Except where acts of interference derive from powers conferred by treaty, 
a warship which encounters on the high seas a foreign ship, other than a ship 
entitled to complete immunity in accordance with articles 95 and 96, is not 
justified in boarding it unless there is a reasonable ground for suspecting 
that:

(a)  the ship is engaged in piracy;

(b)  the ship is engaged in the slave trade; (p. 292)

(c)  the ship is engaged in unauthorized broadcasting, and the flag state 
of the warship has jurisdiction under article 109;

(d)  the ship is without nationality;

(e)  though flying a foreign flag or refusing to show its flag, the ship is, 
in reality, of the same nationality as the warship.

64 65

66

67

68

69

70

71

72



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

The modalities of the exercise of jurisdiction over foreign ships on the high seas are spelt 
out in Article 110(2)–(5).

Despite the broad range of circumstances in which a warship may exercise the right of visit 
on the high seas, UNCLOS appears to limit the circumstances in which seizure may occur, 
expressly providing for such a right only with respect to pirate ships under Article 105 and 
ships engaged in unauthorized broadcasting under Article 109(4). A right of search and 
seizure with respect to the slave trade operates under a separate sui generis set of treaty 
obligations.73 In even more restrictive vein, UNCLOS Article 108(1) provides that states 
must cooperate in the suppression of the trafficking of narcotics and illicit drugs on the 
high seas, but does not expressly provide a right of seizure, or even a right of visit.

The matter is most complicated when considering stateless vessels. Article 110(1)(d) 
provides a right of visit but is silent on seizure. Guilfoyle identifies two schools of 
practice.74 The first, adopted by the US and in certain circumstances the UK, is that a 
stateless vessel enjoys the protection of no state, and as such may be subject to the 
jurisdiction of any.75 The second is that some further jurisdictional nexus is required to 
convert a right of visit into a right of seizure, a position more consistent with existing treaty 
practice.

The act of boarding, even when ‘reasonable ground’ for boarding exists, is a privilege, and 
under UNCLOS Article 110(3), if no act justifying the suspicions has been committed by the 
ship boarded, there is strict liability and the flag state of the warship must compensate for 
‘any loss or damage’.76 In its commentary, the International Law Commission (ILC) stated 
that the severe penalty ‘seems justified in order to prevent the right of visit being abused’.77

(iii)  The right of self-defence
The claim to visit and seize vessels on the high seas may take the form of a ‘security zone’, 
a ‘defence zone’, or a ‘neutrality zone’; the legality of these zones was considered in chapter 
11. Quite apart from claims to contiguous and other zones, however, some states have 
asserted a right to detain vessels on the ground of security or self-defence. Nevertheless, 
the legal basis of such a right, in the absence of an attack on other shipping by the vessel 
sought to be detained, is lacking. In the present context, it is significant that the ILC, and 
the majority of states, do not accept the legality of security zones and (p. 293) that states 
are unlikely to regard an ambulatory exercise of a right of (anticipatory) self-defence with 
any favour.78 Similarly, UNCLOS Part VII contains no express right of self-defence.

(iv)  Blockade and contraband
In time of war, the exercise of belligerent rights will be justified and may take the form of a 
blockade of the enemy’s ports and coast. Enforcement may take place on the high seas 
adjoining the coast, and neutral merchant ships may be confiscated if they attempt to break 
the blockade. The right of visit, search, and capture may be exercised against neutral ships 
or aircraft carrying contraband or engaged in acts of non-neutral service.79 Self-evidently, a 
blockade which is illegal under international law will not support a right of visit, search, 
and capture. A controversial example of the right of visit, search, and capture in order to 
preserve the integrity of a blockade occurred in relation to the Mavi Marmara,80 a 
passenger vessel carrying humanitarian aid and construction materials which attempted to 
breach the Israeli–Egyptian blockade of the Gaza Strip in May 2010. The matter was 
complicated in that Hamas, the target of the blockade, was a non-state actor and the 
blockade concerned a non-international armed conflict.81 Whilst still on the high seas, the 
flotilla was intercepted by the Israeli Navy, and boarded by Israeli commandos, resulting in 
the deaths of nine civilians and injury to several dozen more. Several Israeli soldiers were 
also injured. An investigation by a UN Human Rights Council fact-finding mission concluded 
that as the blockade itself was illegal under international law due to the humanitarian crisis 
that had developed in Gaza, so too was Israel’s visit, search, and capture of the Mavi 
Marmara and that, even if the blockade could be considered legal, the disproportionate 
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force exercised by Israeli forces rendered its exercise of the right unlawful.82 In contrast, 
the Palmer Report, commissioned by the UN Secretary-General, concluded that the 
blockade was lawful but the use of force excessive.83

(v)  The right of hot pursuit
Although a state may not, with certain exceptions, enforce its laws on the high seas, it may 
continue on the high seas a pursuit validly commenced in the territorial sea or contiguous 
zone (or by extension the EEZ) and if it apprehends the suspect vessel, may (p. 294) arrest 
it on the high seas.84 The right of hot pursuit, and its rationale, was expressed by Hall as 
follows:

The reason for the permission seems to be that pursuit under these circumstances 
is a continuation of an act of jurisdiction which has been begun, or which but for the 
accident of immediate escape would have been begun, within the territory itself, 
and that it is necessary to permit it in order to enable the territorial jurisdiction to 
be efficiently exercised.85

This statement remains a neat encapsulation of the concept, despite its considerable 
geographical extension beyond the territorial sea.

In its present form, hot pursuit had appeared in Anglo-US practice in the first half of the 
nineteenth century, but it was not until The Hague Codification Conference of 1930 that 
there was sufficient evidence of general recognition by states. This provided the basis for 
the draft article adopted by the ILC,86 which, with some amendment, became GCHS Article 
23, now UNCLOS Article 111(1).87 Hot pursuit may be undertaken when the authorities of 
the coastal state have good reason to believe that a foreign ship has violated applicable 
laws and regulations of that state. Such pursuit must be commenced when the ship or one 
of its boats is within the internal waters, the archipelagic waters, the territorial sea, or the 
contiguous zone of the pursuing state and may only be continued outside that zone if the 
pursuit has not been interrupted.88

Article 111(2) applies the right of hot pursuit mutatis mutandis to violations of the laws of 
the territorial state in the EEZ or the continental shelf, including safety zones around 
continental shelf installations.89 Under Article 111(3), the right of hot pursuit is exhausted 
as soon as the ship pursued enters the territorial waters of another state. Article 111(4) 
stipulates the conditions under which hot pursuit may commence, requiring the pursuing 
ship to confirm that the pursued ship—or any craft using the pursued ship as a mother ship 
—is within its territorial waters, contiguous zone, or EEZ before giving chase. It further 
requires that a visual or auditory signal to stop (the proverbial ‘shot across the (p. 295) 
bow’) is given prior to commencing pursuit.90 Under Article 111(5), only military or clearly 
identifiable government ships or aircraft are capable of giving hot pursuit. Under Article 
111(8), if it turns out that the right of hot pursuit has been exercised mistakenly, the ship 
and its owners must be compensated for loss or damage which may have resulted.

(F)  Restrictions by treaty
Treaties conferring powers of visit and capture beyond those permitted by customary law 
relate to a variety of subjects. Great Britain was a party to numerous bilateral treaties after 
1815 concerning repression of the slave trade; in 1841, the Treaty of London91 provided 
that warships with special warrants could search, detain, or send for trial suspected 
merchant ships flying the flags of contracting states. The General Act for the Repression of 
the Slave Trade of 1890 provided for a limited right of search of suspected vessels in a 
defined zone.92 The General Act was largely abrogated as between parties to the Treaty of 
St Germain-en-Laye,93 and the Slavery Conventions of 192694 and 195695 do not provide for 
visit, search, and seizure: a right of visit is provided for, however, in GCHS Article 23 and 
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UNCLOS Article 110. Mutual powers of visit and search are conferred by bilateral treaties 
on conservation of fish stocks, human trafficking, and trafficking in drugs and illicit arms.96

The Convention for the Protection of Submarine Cables of 1884, Article 10, confers the 
right to stop and verify the nationality of merchant ships suspected of breach of the 
treaty.97 GCHS Articles 26–29 do not refer to such a right, but it was not intended to 
supersede the Convention of 1884; the same is true of UNCLOS Article 311(2). States have 
also been willing to agree by treaty on the mutual exercise of hot pursuit.98

3.  Jurisdiction over Ships on the High Seas
(A)  The decision in the lotus
UNCLOS affirms the general principle enunciated by the Permanent Court in the Lotus but 
negatives the actual result. As to the principle, the Court had said:

Vessels on the high seas are subject to no authority except that of the State whose 
flag they fly. In virtue of the principle of the freedom of the seas, that is to say, the 
absence of any (p. 296) territorial sovereignty upon the high seas, no State may 
exercise any kind of jurisdiction over foreign vessels upon them.99

Thus, UNCLOS Article 92(1) provides that ‘[s]hips shall sail under the flag of one State only 
and, save in exceptional cases expressly provided for in international treaties or in this 
Convention, shall be subject to its exclusive jurisdiction on the high seas.’100 On the other 
hand, Article 97(1) provides:

In the event of a collision or any other incident of navigation concerning a ship on 
the high seas, involving the penal or disciplinary responsibility of the master or of 
any other person in the service of the ship, no penal or disciplinary proceedings 
may be instituted against such person except before the judicial or administrative 
authorities either of the flag State or of the State of which such person is a national.

This provision negatives the decision in the Lotus that there could be concurrent penal 
jurisdiction in respect of collisions on the high seas. In its commentary on the relevant draft 
article, the ILC noted:

This judgement … was very strongly criticized and caused serious disquiet in 
international maritime circles. A diplomatic conference held at Brussels in 1952 
disagreed with the conclusions of the judgement. The Commission concurred … It 
did so with the object of protecting ships and their crews from the risk of penal 
proceedings before foreign courts in the event of collision on the high seas, since 
such proceedings may constitute an intolerable interference with international 
navigation.101

(B)  Jurisdiction over oil pollution casualties
States may claim special zones of jurisdiction over areas of high seas adjacent to their 
coasts in order to regulate activities of various kinds: the contiguous zone is an example. 
But new problems requiring regulation may arise. When the Torrey Canyon, registered in 
Liberia, ran aground off the Cornish coast in 1967 and lost some 60,000 tons of oil, the 
British government ordered that the wreck be bombed, after salvage attempts had failed. 
Even so, British and French coasts received serious pollution. Such remedial action may be 
justified on the ground of necessity (but not of self-defence).102 This led to the conclusion of 
an International Convention Relating to Intervention on the High Seas in Cases of Oil 
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Pollution Casualties.103 The use of protective measures is now recognized by UNCLOS 
Article 221(1).104

(p. 297) (C)  Unauthorized broadcasting
The Council of Europe sponsored the conclusion in 1965 of an Agreement for the 
Prevention of Broadcasts Transmitted from Stations outside National Territories.105 The 
Convention focuses on acts supporting ‘pirate’ broadcasting committed within the national 
jurisdiction of states parties and does not authorize interference with foreign ships, aircraft, 
or nationals.106 By contrast, UNCLOS provides for broad bases of jurisdiction and powers of 
arrest in respect of ‘the transmission of sound radio or television broadcasts from a ship or 
installation on the high seas intended for reception by the general public contrary to 
international regulations, but excluding the transmission of distress calls’ (Arts 109– 
110).107

(D)  Drug interdiction
In respect of certain varieties of transnational crime, special treaty regimes provide states 
with high seas boarding rights.108 One of these is the interdiction of drug traffickers.109 

Whilst UNCLOS Article 27(1)(d) provides a coastal state with jurisdiction over a foreign 
ship suspected of carrying illicit narcotics within its territorial sea, waiting for drug runners 
to enter the territorial sea before exercising a right of arrest may not be practicable. Article 
108(2) provides only that any state ‘with reasonable grounds for believing’ that a vessel 
sailing under its own flag is engaged in the trafficking of illicit narcotics ‘may request’ the 
cooperation of other states, leaving unaddressed the (much more likely) situation in which a 
state suspects a ship sailing under the flag of another state to be carrying such 
substances.110

In this respect, UNCLOS is supplemented by the UN Convention Against Illicit Traffic in 
Narcotic Drugs and Psychotropic Substances.111 Article 17(1) requires states parties to 
cooperate to the fullest extent possible to suppress the carriage of drugs by sea, in 
conformity with the law of the sea.112 Article 17(2) and (3) provides that a party with 
‘reasonable grounds’ to suspect that a vessel flying the flag of another (p. 298) party and 
‘exercising freedom of navigation’ may request ‘confirmation of registry and … 
authorization to take appropriate measures’.113 If consent is granted, Article 17(4) provides 
that the flag state may authorize the inquiring state to board and search the vessel and take 
appropriate action.114 The inclusion of the words ‘exercising freedom of navigation’ in 
Article 17(3) arguably encompasses all vessels outside territorial waters, including in the 
EEZ.115

(E)  Migrant smuggling
Migrant smuggling is the unlawful movement of persons with a view to evading immigration 
control;116 it frequently involves maritime transport often in hazardous conditions. As 
defined by the Migrant Smuggling Protocol, it involves the procurement of a person’s entry 
into a state ‘of which the person is not a national or permanent resident’ for personal gain 
without complying with municipal migration laws.117

The Migrant Smuggling Protocol principally provides for the criminalization of the 
movement of persons across international borders (Arts 3, 6), but also includes high seas 
interdiction provisions based on Article 17 of the Narcotics Convention. Article 7 of the 
Protocol provides that ‘States Parties shall cooperate to the fullest extent possible to 
prevent and suppress the smuggling of migrants by sea, in accordance with the 
international law of the sea.’ Article 8(2) permits a state party with a reasonable suspicion 
that a ship flying the flag of another state party is smuggling migrants to request the 
permission of the flag state to take appropriate measures, in response to which the flag 
state may authorize boarding, search, or seizure as it sees fit.118 Article 8(5) expressly 
preserves the jurisdiction of the flag state. Where the vessel in question appears stateless, 
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Article 8(7) allows the interdicting state to board and search the vessel if there are 
reasonable grounds to suspect that it is engaged in migrant smuggling. If evidence 
confirming the suspicion is found, the interdicting state may take appropriate measures in 
accordance with relevant international and municipal law. This perpetuates the ambiguity 
regarding the exercise of prescriptive and enforcement jurisdiction over stateless 
vessels.119

Unlike the Narcotics Convention, however, the Protocol does not expressly permit the 
interdicting state to exercise prescriptive jurisdiction over an intercepted vessel. (p. 299) 
The jurisdiction of the flag state will prevail unless it permits the interdicting state to 
prosecute.120

(F)  Human trafficking
The modern equivalent of slavery, human trafficking, involves the recruitment and 
transportation of persons by coercive means for the purpose of exploitation, including 
sexual exploitation, forced labour, and ‘slavery or practices similar to slavery’.121 The 
Human Trafficking Protocol does not provide for the interdiction of ships engaged in human 
trafficking on the high seas, due principally to the fact that those trafficked are seldom 
moved in large groups or by sea.122 There is, however, an overlap between migrant 
smuggling and human trafficking. This would arguably provide a nexus for interdiction 
under the Migrant Trafficking Protocol, Article 8.123

(G)  Suppression of terrorism and the maritime transport of weapons
Another sui generis regime relating to the suppression of terrorist activities against ships 
(and latterly, the suppression of the maritime transport of chemical, biological, and nuclear 
weapons) is the object of the Convention for the Suppression of Unlawful Acts against the 
Safety of Maritime Navigation (SUA Convention) of 10 March 1988124 and amended by a 
protocol concluded in 2005 (SUA Protocol).125

Drafted in the wake of the Achille Lauro affair,126 the SUA Convention127 is one of the 
‘sectoral’ agreements concluded once it became apparent that agreement on a 
comprehensive and general definition of terrorism was not in prospect. Article 3 defines an 
offence of ship hijacking, for example unlawfully ‘seizing or exercising control over a ship 
by force or threat thereof or any other form of intimidation’ and cognate acts. The scope of 
the SUA Convention was altered by the SUA Protocol, which was directed not at maritime 
terrorism but at enhancing the Treaty on the Non-Proliferation of (p. 300) Nuclear 
Weapons.128 On its entry into force in 2010, the SUA Protocol became the first international 
instrument creating a crime of transporting biological, chemical, or nuclear weapons (BCN 
weapons) by sea: it also provides for high seas interdiction. It had its origins in the 
‘Proliferation Security Initiative’ (PSI), a US project,129 though its inspiration was arguably 
Security Council Resolution 1540, the second attempt by the Security Council to create 
‘international legislation’ by using Chapter VII of the UN Charter: this obliged states to take 
measures against trade in such weapons and their precursors.130 Article 3bis(1) creates an 
offence of intentionally using a ship as part of an action ‘likely to cause death or serious 
injury’ when the purpose of that act ‘by its nature or context, is to intimidate a population, 
or compel a government or international organization to do or abstain from doing any act’, 
irrespective of whether that action involves the carriage of a BCN weapon. The high seas 
interdiction regime of the SUA Convention (Art 8bis) provides for an interdicting state to 
request from the flag state authorization to board and search the vessel. The flag state is 
under no obligation to accede to the request (replicating the weakness seen in Art 17 of the 
Narcotics Convention).131
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4.  Regimes of Transit to and from the High Seas
A vital aspect of the law of the sea in general, and UNCLOS in particular, is its articulation 
of the various maritime transit regimes. The scope of transit rights depends on the zones in 
question.

(A)  Innocent passage
Customary law recognizes the right of innocent passage through the territorial sea, 
reflected in UNCLOS Article 17.132 Article 8 preserves the right of innocent passage in 
internal waters previously considered part of the territorial sea or high seas where enclosed 
by straight baselines. These provisions were based on Articles 14 and 15 of the Geneva 
Convention on the Territorial Sea and Contiguous Zone (GCTS).

(p. 301) Historically, the right of innocent passage evolved at a time when special zones of 
jurisdiction were not clearly distinguished from zones of sovereignty: the maritime belt was 
considered to be the high seas but with restrictions in favour of the coastal state. As a 
question of policy, innocent passage is a sensible accommodation between the necessities of 
sea communication and the interests of the coastal state.

The definition of innocent passage was previously a matter of some difficulty. But the basic 
rule of innocent passage is now clear; it is elaborated on in UNCLOS Articles 18 and 19. 
Article 18(1) lists the purposes for which innocent passage may be exercised: these do not 
include coastal trade (cabotage) or fishing. Under Article 18(2), passage must be 
‘continuous and expeditious’. Article 19(1) provides that passage shall be considered 
innocent ‘so long as it is not prejudicial to the peace, good order or security of the coastal 
State’. Article 20 provides that ‘[i]n the territorial sea, submarines and other underwater 
vehicles are required to navigate on the surface and to show their flag.’

Whilst Article 19 refers to the ‘peace, good order or security’ of the coastal state, the list in 
Article 19(2) mentions acts which cause solely economic prejudice to the coastal state, 
notably fishing.133 Indeed, Article 19(2)(l) provides that any activity not having a direct 
bearing on passage will be considered prejudicial to the coastal state’s interests.

Under UNCLOS Article 25(1), the coastal state may take the necessary steps in its 
territorial sea to prevent passage which is not innocent. Vessels exercising the right of 
passage are subject to local laws and regulations, providing these conform with 
international law and treaty obligations (Arts 21, 22, 25(2)). Article 25(3) confers on the 
coastal state a right to suspend innocent passage temporarily in specified areas of the 
territorial sea if such suspension ‘is essential for the protection of its security’. Article 26 
provides that no charge may be levied on foreign vessels by reason only of their passage, 
but only for specific services rendered to the ship.

UNCLOS Article 30 contains a special regime applicable to warships and other government 
ships operated for non-commercial purposes. It excludes enforcement against warships, 
which in the case of non-compliance with the regulations of the coastal state can only be 
required to leave the territorial sea.134

(B)  Criminal jurisdiction during innocent passage
Although the coastal state has both prescriptive and enforcement jurisdiction over its 
territorial sea, this jurisdiction does not extend to foreign ships exercising a right of 
innocent passage unless certain conditions are met. In relation to criminal matters, 
UNCLOS Article 27(1) provides that jurisdiction over a foreign ship passing (p. 302) 
innocently through the coastal state’s territorial waters can only be exercised if: (1) the 
consequences of the crime extend to the host state; (2) the crime is of such a nature as to 
disturb the peace of the coastal state or the good order of its territorial sea; (3) the 
assistance of the coastal state has been requested by the master of the foreign ship or a 
diplomatic or consular official of its flag state; or (4) such measures are necessary for the 
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suppression of illicit traffic in narcotic drugs or other psychotropic substances.135 Where 
the foreign ship has entered the territorial sea from the coastal state’s internal waters, the 
coastal state does not lose its right to arrest the foreign ship, provided the flag state is 
notified.136

UNCLOS Article 28(1) provides that the coastal state should not stop or divert a foreign 
ship passing through the territorial sea for the purpose of exercising its civil jurisdiction in 
relation to a person on board. Likewise, Article 28(2) provides that the coastal state may not 
levy execution against or arrest the foreign ship for the pursuit of any civil proceedings,137 

save only in respect of liabilities incurred by the ship during such passage. But if the 
foreign ship is passing through the territorial sea after leaving internal waters or has 
dropped anchor in the territorial sea in a manner inconsistent with innocent passage,138 

jurisdiction may be exercised under Article 28(3).

As to foreign warships or government vessels operating for non-commercial purposes, 
UNCLOS Article 32 preserves their customary immunity. Such vessels must still comply 
with the rules applicable to all ships in exercising innocent passage but in the event of 
violation the most that the coastal state can do is require the offending vessel to depart its 
territorial sea under Article 30. In the event that the non-compliance of such a vessel 
results in any loss or damage to the coastal state, the flag state bears responsibility under 
Article 31.

(C)  Transit passage through international straits
Transit passage refers to the movement of a foreign vessel through international straits in 
order to access the high seas or the EEZ.139 UNCLOS Part III governs such movement. 
Article 37 provides that the section applies to ‘straits which are used for international (p. 
303) navigation between one part of the high seas or an [EEZ] and another part of the high 
seas or an [EEZ]’. Article 38(2) defines transit passage as ‘the exercise … of the freedom of 
navigation and overflight solely for the purpose of continuous and expeditious transit of the 
strait’ and includes passage ‘for the purpose of entering, leaving or returning from a State 
bordering the strait, subject to the conditions of entry to that State’.

The right of transit passage in the territorial sea is subject to fewer constraints than the 
right of innocent passage. But Articles 36 and 38(1) only apply where there is no ‘route 
through the high seas or through an exclusive economic zone of similar convenience with 
respect to navigational and hydrographical characteristics’. UNCLOS also provides 
obligations specific to ships in transit passage in Article 39(2) and aircraft in Article 39(3).

(D)  Passage through the EEZ
For the purposes of passage through the EEZ, UNCLOS treats the zone much the same as 
the high seas as a whole, a position consistent with custom.140 Article 58 reserves the 
freedoms of navigation, overflight, and the laying of submarine cables in the EEZ, as well as 
the rights and obligations laid out in Articles 88–115. The conditions of passage with 
respect to the EEZ accordingly have less in common with passage through the territorial 
sea or international straits, and more in common with the more liberal high seas regime.

(E)  Archipelagic sea lanes passage
UNCLOS Articles 52(1) and 53(2) provide for ‘the right of archipelagic sea lanes passage in 
such sea lanes and air routes’. This type of passage is akin to transit passage in 
international straits. The right is not entirely uncontrolled, however: under Article 53(1), 
the archipelagic state may designate sea lanes and air routes suitable for the continuous 
and expeditious passage for foreign ships and aircraft through or over its archipelagic 
waters and territorial sea. Moreover, Article 52(2) allows the archipelagic state to suspend 
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temporarily in its archipelagic waters the innocent passage of foreign ships if this is 
essential for the protection of its security.

(F)  Compulsory pilotage
In certain situations, a coastal state may insist that a vessel passing through superjacent 
waters take on an approved pilot to navigate it through particularly treacherous waters or 
through significant and delicate ecosystems.141 Pilotage regimes must accord with the 
terms of UNCLOS, and recommendatory programmes will prima facie comply. Compulsory 
regimes are more controversial.

(p. 304) Under UNCLOS Article 21(1)(a) and (f), the coastal state may adopt laws and 
regulations relating to innocent passage through the territorial sea for various protective 
purposes: this includes, where necessary, the introduction of a compulsory pilotage 
regime.142

The imposition of compulsory pilotage through international straits is more controversial, 
and states have demonstrated their willingness to challenge compulsory pilotage with 
respect to transit passage, notably in relation to Australian and Papua New Guinean 
attempts to introduce a pilotage regime to the Torres Strait.143 Charging for the cost of 
pilot services is not in contravention of UNCLOS and will not impair transit.144

5.  Regulation of High Seas Fisheries
(A)  Historical overview
After freedom of navigation, the freedom to fish is arguably the fundamental historical 
freedom of the high seas.145 Fish were historically seen as an inexhaustible resource,146 an 
expectation which has been thoroughly debunked by the development of industrial fishing 
technology since the Second World War.147

The modern law of fisheries can be divided into two phases. The first, up to the mid-1970s, 
was characterized by narrow coastal state maritime zones, with many high seas fisheries 
regulated by international commissions. The period since the mid-1970s saw the emergence 
of the EEZ, which embraced most commercially exploitable fish stocks, reducing somewhat 
the role of international fisheries commissions. Their exclusion led distant-water fishing 
states to focus on often remote and slow-breeding species (e.g. Patagonian toothfish). The 
result has been a progressive tragedy of the commons, redeemed by a few cases of 
successful coastal state or regional regulation (e.g. Norwegian spring spawning herring).

(p. 305) (B)  Freedom of fisheries and its limitations
The freedom of fishing on the high seas was well established in customary international law, 
though it did little more than to state the existence of the principle in a negative sense: 
states should not interfere with vessels fishing under another flag.148 But while freedom of 
navigation has been relatively unabated since its Grotian formulation, the freedom to fish 
has been constrained in various ways in an attempt to promote the goals of conservation 
and orderly access.

UNCLOS Article 87(1)(e) establishes the freedom of fishing on the high seas, subject to the 
conditions laid down in UNCLOS Part VII, section 2.149 Article 116 provides that all states 
have the right for their nationals to engage in fishing on the high seas, subject to treaty 
obligations, and the rights, duties, and interests of the coastal state. Article 63(2) concerns 
straddling stocks, that is, where the same or associated fish species occur within an EEZ 
and adjacent high seas areas. In such cases, cooperation is mandated, either directly or 
through an appropriate fisheries organization.
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The position under customary international law was at one time less clear. In the Fisheries 
Jurisdiction cases,150 the Court was asked to determine the validity of Iceland’s extension of 
its fishing limits from 12 to 50nm. It held that according to custom, a coastal state 
particularly dependent on fishing for its economic livelihood enjoyed in certain 
circumstances preferential rights of access to high seas fisheries adjacent to its territorial 
sea. The judgment was criticized for the lack of supporting evidence and general 
imprecision of the rule so identified.151 No coastal state before or since the Court’s 
judgment has attempted to rely on it to further its share of a high seas fishery, and the 
decision—transitional in terms—has been superseded by the introduction of the EEZ.

(i)  The obligation of conservation and cooperation
The principal obligation of states as to high seas fisheries is that of conservation and 
cooperation. UNCLOS Article 117 requires parties to ‘take, or to cooperate with other 
States in taking, such measures for their respective nationals as may be necessary for the 
conservation of the living resources of the high seas’. This is not only an obligation to 
regulate the behaviour of flag vessels; it arguably extends to all nationals irrespective of the 
flag they sail under.152 This interpretation has been endorsed by the UN Food and 
Agriculture Organization (FAO).153

(p. 306) UNCLOS Article 118 establishes an obligation on the part of states parties to 
cooperate for the purpose of conserving and managing living resources on the high seas.154 

Articles 63–67 lay down further specific conservation and cooperation obligations in 
relation to straddling stocks, highly migratory species, marine mammals, and 
anadromous155 and catadromous156 species. Of particular significance are the provisions on 
straddling stocks and highly migratory species. Article 63(2) provides that any states with 
an interest in a straddling stock:

shall seek, either directly or through appropriate subregional or regional 
organizations, to agree upon the measures necessary for the conservation of these 
stocks in the adjacent area.

As to highly migratory species, Article 64 provides that the coastal state and other states 
whose nationals fish in the region for such species ‘shall cooperate directly or through 
appropriate international organizations with a view to ensuring conservation and promoting 
the objective of optimum utilization of such species throughout the region’.

Obligations of cooperation and conservation are insufficient. High seas fisheries can only be 
managed appropriately through international cooperation, for example through the creation 
of regional or species-specific agencies. However, except for highly migratory species (Art 
64), states parties are under no obligation in this regard; UNCLOS either presents the 
creation of regional bodies as an alternative to direct negotiation, as in the case of 
straddling stocks (Art 63), or qualifies the obligation with considerations of 
‘appropriateness’, as seen more generally in Article 118.

(ii)  Regional fisheries management organizations
Despite these somewhat weak obligations of cooperation, numerous regional fisheries 
management organizations (RFMOs) have been created.157 As their name implies, RFMOs 
cooperate in managing high seas fisheries for certain stocks in a defined area, principally 
through the prescription of management and conservation measures. (p. 307) There are 
common responsibilities such as the collection and distribution of fisheries statistics,158 the 
evaluation and management of fish stocks within their jurisdiction,159 the determination 
and allocation of the total allowable catch (TAC),160 the regulation of equipment,161 and the 
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oversight of scientific research. RFMO agreements frequently contain dispute-resolution 
provisions or provide for a compliance committee.162

(iii)  Straddling and highly migratory stocks
The creation of credible RFMOs has been aided by the development of the Straddling 
Stocks Agreement,163 which reflects considerable effort to create a comprehensive 
regulatory framework for the management of high seas fisheries, while addressing some of 
the weaknesses stemming from the generalized terms of UNCLOS.164

Articles 8–13 of the Agreement assign a central role to RFMOs in the cooperative 
management of straddling and highly migratory fish stocks. Article 8(1), like UNCLOS,165 

calls for cooperation in relation to straddling and highly migratory fish stocks. But it 
envisages a regime which attempts to eliminate free riders and a system whereby ‘only 
those who play by the rules can fish’.166 In particular, Article 8(4) provides that only states 
which are members of or agree with the RFMO shall have access to the fisheries which the 
RFMO oversees.

These obligations are bolstered by a boarding, inspection, and enforcement regime which 
exceeds that directed to even more serious international maladies such as drug running, 
human trafficking, the smuggling of migrants, and the transport of BCN weapons. Members 
of RFMOs are instructed to establish schemes whereby one member of the RFMO can board 
and inspect vessels of any state party to the Straddling Stocks (p. 308) Agreement (whether 
a member of the RFMO or otherwise).167 Where, following a boarding and inspection, there 
are clear grounds for believing that a vessel has engaged in activity contrary to an 
applicable RFMO regime, the interdicting state shall secure evidence and promptly notify 
the flag state of the alleged violation.168 The flag state may then investigate itself or 
authorize the interdicting state to do so.169 Where the interdicting state or its own 
investigators uncover sufficiently incriminating evidence, the flag state is bound to take 
enforcement action, or to authorize the inspecting state to take such enforcement action as 
the flag state specifies, consistent with the terms of the Agreement.170 This is subject to the 
flag state’s right to require that the vessel be released to it,171 in which case the flag state’s 
obligation to take appropriate enforcement action will remain.

(iv)  The role of the WTO
The World Trade Organization (WTO) is relevant to the management of high seas 
fisheries172 in that WTO Members interested in the preservation of threatened fish stocks 
are able to introduce discriminatory trade policies which would otherwise be in violation of 
various provisions of the General Agreement on Tariffs and Trade (GATT).173 GATT Article 
XX(b) provides that nothing in the GATT can be construed to prevent the adoption or 
enforcement by a WTO Member of a trade policy which is necessary to protect human, 
animal, or plant life or health. Likewise, under GATT Article XX(g), a Member may 
introduce an otherwise GATT-inconsistent measure which relates to the conservation of 
exhaustible natural resources if such measures are made effective in conjunction with 
restrictions on domestic production or consumption. The measures in question must also 
comply with the so-called ‘chapeau’ conditions of GATT Article XX.

In the Tuna Dolphin I decision, a GATT panel held that a US embargo on tuna caught using 
fishing methods which resulted in a high level of dolphin mortality could not be justified 
under these provisions, as the measure was neither ‘necessary’ for the preservation of 
animal health nor sufficiently ‘related to’ the conservation of an exhaustible natural 
resource, a conclusion reiterated in Tuna Dolphin II.174 In (p. 309) particular, the unilateral 
nature of the regime was seen as objectionable. The decisions were never adopted, but 
were treated as received wisdom. They were overturned when the Appellate Body returned 
to consider GATT Article XX in the US—Shrimp decision, which concerned another US 
embargo, this time on shrimp caught by trawlers without a device to exclude sea turtles. 
The Appellate Body considered the measure as one ‘related to’ the conservation of an 
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exhaustible natural resource,175 but held that some negotiation with the state or states 
affected is required to meet the chapeau conditions.

A similar set of circumstances also gave rise to a long-running dispute over swordfish 
fisheries in the South Pacific between Chile and the EU.176 Before ITLOS, Chile claimed that 
the EU had failed to cooperate with the coastal state in order to ensure the conservation of 
highly migratory swordfish stocks in violation of UNCLOS.177 This proceeding was issued in 
response to a parallel action before the Dispute Settlement Body, claiming that Chile’s 
denial of port access breached GATT Article V relating to freedom of transit for goods.178 

The parties suspended proceedings in 2001 following an agreement for bilateral 
cooperation.

A more recent case concerns fishing quotas jointly managed by the Faroe Islands, Iceland, 
Norway, Russia, and the EU under the Atlanto-Scandian Herring Management 
Arrangements. Following their inability to reach an agreement on the division of total 
allowable catch in 2013, the Faroe Islands opted for a unilateral increase, leading to the EU 
prohibiting import of herring and mackerel from the Faroe Islands into the EU. Denmark 
responded in respect of the Faroe Islands with parallel proceedings against the EU before 
an UNCLOS Annex VII tribunal (interpretation and application of UNCLOS Art 63(1))179 

and the Dispute Settlement Body (alleged violation of GATT Arts I:1, V:2, and XI:1).180 In 
2014, the parties settled their dispute before both fora.

Negotiations have taken place in the WTO since 2001 in relation to the improvement of 
WTO rules on fisheries subsidies. Since 2005, one focus of the negotiations has been on the 
prohibition of subsidies that contribute to overfishing.181

(p. 310) (C)  Regulation of whaling
Whaling182 is the subject of a separate international agreement, the 1946 International 
Convention for the Regulation of Whaling (ICRW).183 This established the International 
Whaling Commission (IWC), which is the international regulator of whaling practices. 
Initially, catch limits were set too high and the use of generalized units of capture (the ‘blue 
whale unit’) resulted in the near-extinction of several species. By 1974, a new procedure 
had been introduced, and the hunting of all but the five most populous species of whale was 
prohibited. Then, in 1986, the IWC adopted a total moratorium on all commercial 
whaling.184 The measure was objected to by Japan, Norway, and the USSR, but Japan 
subsequently withdrew its opposition, though it still undertook a modified programme of 
whaling by reference to ICRW Article VIII(1). The International Court found that the 
whaling activities undertaken by Japan in the Antarctic Ocean were not ‘for purposes of 
scientific research’ and that Japan was in breach of the moratorium.185

6.  The Seabed and Ocean Floor Beyond the Limits of National 
Jurisdiction
(A)  The pre-existing seabed regime
Under classical international law, the seabed of the high seas was not susceptible of 
appropriation by states, and the regime of the freedom of the high seas applied (GCHS Art 
2).186 Historic title and prescription could play a role, and title to certain seabed 
(sedentary) fisheries (e.g. pearl, oyster, and sponge fisheries) could be acquired on the basis 
of prescription, but these were marginal exceptions, in the nature of profits à prendre 
rather than involving a right to the seabed as such.187 The category of sedentary fisheries 
was made effectively redundant by the continental shelf and the EEZ.
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(B)  Unclos and the international seabed authority
During the 1960s it was asserted that exploitation of the mineral resources of the deep 
seabed and ocean floor was technically possible in areas not included in the regime of the 
continental shelf, and proposals were made which would have permitted either the partition 
of the ocean floor between coastal states or the development of mining (p. 311) operations 
by individual enterprises.188 The prize in view took the form of allegedly vast deposits of 
polymetallic nodules, principally in the Pacific and Indian Oceans, containing manganese, 
nickel, copper, and cobalt.

On 1 November 1967, Dr Arvid Pardo (Malta) presented a proposal to the First Committee 
of the UN General Assembly to the effect that the seabed and its resources beyond the 
limits of national jurisdiction should be declared to be part of the ‘common heritage of 
mankind’.189 This proposal became a key issue of UNCLOS III. In the event, UNCLOS Part 
XI contained a regime for the internationalization of the mineral resources of the deep 
seabed. These ‘resources’ and the ‘Area’ were declared to be ‘the common heritage of 
mankind’ (Art 136).

This regime applied beyond the 200nm EEZ limit, and thus overlapped with those areas of 
continental shelf extending beyond that limit (see Arts 82, 134, 142). In general, the treaty 
regime for the mineral resources of the Area coexisted with the legal regime of the high 
seas. Thus, Article 135 provided that the treaty regime would not affect the legal status of 
the waters superjacent to the Area or that of the airspace above those waters. The 
institutional underpinning of the regime relating to the resources of the Area was to be the 
International Seabed Authority, of which all states parties are ipso facto members; it is 
empowered to organize and control activities in the Area (Art 157).190

The regime for the development of the resources of the Area had four key elements. First, it 
purported to establish an erga omnes regime: no state could claim sovereignty or sovereign 
rights over any part of the Area or its resources and no state or natural or juridical person 
could appropriate any part thereof (Art 137(1)). Secondly, and correlatively, activities in the 
Area were to be organized and controlled exclusively by the Authority and carried out for 
the benefit of mankind as a whole.191 Thirdly, exploration and exploitation of the Area would 
involve parallel activities by the Enterprise (an organ of the Authority) and by operators;192 

such operators had to possess the nationality of a state party or be effectively controlled by 
a party. Fourthly, the Authority was required to provide for the equitable sharing of the 
economic benefits of activities in the Area,193 but in doing so was entitled to pay special 
regard to the interests of developing states.194

(p. 312) This was an ambitious regime, and a claim by UNCLOS parties to represent the 
international public domain of the Area. But it was vulnerable in a number of respects. 
First, from an economic viewpoint it depended on sufficient recoverable resources being 
discovered and being commercially exploitable (at a time of volatile demand for land-based 
minerals). Secondly, despite the uncertain economic prospects, a substantial bureaucratic 
structure was created and had to be funded. Thirdly, the claim of UNCLOS parties not 
merely to represent the international public domain but to appropriate all its benefits was 
legally problematic. The issue of non-parties was made even more acute in that potential 
seabed miners having the nationality of and controlled by non-parties to UNCLOS or their 
nationals were disqualified: they thus had no incentive to organize so as to bring 
themselves within the regime, and every reason to oppose it. In an attempt to head off such 
opposition, the Preparatory Commission (Prepcom) undertook the recognition of so-called 
‘pioneer investors’ (Resolution II).195
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Partly for these reasons and partly out of opposition to schemes of ‘international 
government’, a group of states developed a competing regime of reciprocal recognition of 
claims to deep seabed resources.196 This produced something of a diplomatic impasse: 
under neither scheme did any significant seabed exploration, still less exploitation, occur.

The diplomatic impasse was resolved in 1994 when the General Assembly adopted the 
Agreement relating to the Implementation of Part XI (Deep Seabed Agreement),197 thereby 
allowing UNCLOS to enter into force in amended form, with the express or tacit consent of 
all signatories. Under this dispensation, the Deep Seabed Agreement and UNCLOS are to 
be interpreted and applied together ‘as a single instrument’ (Art 2). The Deep Seabed 
Agreement modified certain aspects of Part XI in order to meet the objections raised by the 
US and others.198

(C)  The amended seabed regime
(i)  The Deep Seabed Agreement and the Mining Code
The Deep Seabed Agreement is relatively brief, consisting of ten operative provisions, a 
preamble, and a substantive annex. It is largely procedural, but its annex includes new 
rules for the operation of the seabed regime, including an agreed interpretation of certain 
provisions of Part XI and new provisions regarding the operation of the Authority. Articles 4 
and 5 provide a unified and simplified approach to the granting of state consent to be bound 
by UNCLOS and the Deep Seabed Agreement operating (p. 313) in severalty under Article 
2. The Agreement thus modifies UNCLOS, providing alternative rules to secure universal 
participation.

In 2000, the International Seabed Authority adopted the Regulation on Prospecting and 
Exploration for Polymetallic Nodules in the Area (RPNM) which was updated in 2013. This 
was the first instrument to be promulgated by the Authority in what is known as the Mining 
Code, a set of comprehensive rules, regulations, and procedures to be issued by the 
Authority to administer the prospecting, exploration, and exploitation of marine minerals in 
the Area. In 2010, the Authority adopted Regulations on Prospecting and Exploration for 
Polymetallic Sulphides and in 2012 a third set of Regulations on Prospecting and 
Exploration for Cobalt-Rich Crusts was adopted. The RPNM enabled the Authority in 2001 
to enter into a series of 15-year contracts for the exploration of polymetallic nodules. In this 
way, the Prepcom’s regime of Resolution II came to an end.199

(ii)  State liability for sponsored entities and contractors
In its advisory opinion on international seabed mining, the Seabed Disputes Chamber of 
ITLOS made several important clarifications regarding a state’s liability for private entities 
that it sponsors to carry out seabed mining.200

First, the basic obligation of a state in such cases is ‘to ensure’ that ‘activities in the Area’ 
conducted by a sponsored entity or contractor comply with UNCLOS, its exploration 
contract with the Authority, and obligations under the Seabed Agreement.201 Sufficient due 
diligence on the project must also be undertaken in the light of the precautionary approach, 
best environmental practices, and an environmental impact assessment.202

Secondly, UNCLOS Article 139(2) sets out the limits of state liability in respect of the 
actions of sponsored entities and contractors, and identifies several ‘liability gaps’ in 
respect of which states do not bear residual liability.203 ITLOS raised the possibility of an 
addition to the Mining Code that may assign liability within these lacunae, and further 
hinted that the obligation to preserve the environment of the high seas and the seabed may 
be erga omnes in character.204
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Finally, states must have in place effective laws and supporting administrative regulations 
that oversee such operations which exceed mere contractual safeguards. These must be ‘no 
less effective than international rules, regulations and procedures’ adopted by the Authority 
and other international bodies.205

(p. 314) 7.  Conclusion
A very wide range of regulatory issues are being addressed under the rubric of the high 
seas, from maritime transit, defence and security, suppression of piracy, control of migrant 
flows outside the ambit of the Refugee Protocol, seabed mining, fisheries, and land-based 
pollution. Given the absence of an overarching governmental framework for the high seas 
and the continuing mantra of high seas freedom, each such problem has had to be 
addressed in its own specific, often ad hoc, way. This—and the specialized character of 
many of the issues—makes it difficult to arrive at an overall verdict on the sum of the 
various legal regimes, and perhaps such a verdict would be a meaningless generalization 
anyway. The fragility of many high seas resources, in contrast, is more than ever revealed.

One recent development concerns efforts to develop a binding instruction under UNCLOS 
in relation to the conservation and sustainable use of marine biodiversity in areas beyond 
national jurisdiction. A Preparatory Committee was established by the General Assembly in 
2015 to make recommendations for a treaty on this topic.206 In December 2017 the General 
Assembly convened an intergovernmental conference to consider these 
recommendations.207 Areas beyond national jurisdiction, regulated by the treaty, will 
encompass the high seas, but a hierarchy of the guiding principles of the treaty, including 
‘the common heritage of mankind’ and ‘freedom of the high seas’, is yet to be agreed.

Footnotes:
 1  Still of considerable authority are the Secretariat Memo of 14 July 1950, ILC Ybk 1950/II, 

67 (believed to be the work of Gidel), and the reports of Special Rapporteur François: ILC 
Ybk 1950/II, 36; ILC Ybk 1951/II, 75; ILC Ybk 1952/II, 44; ILC Ybk 1954/II, 7. Further: 
McDougal & Burke, The Public Order of the Oceans (1962, repr 1987) 730–1007; 2 
O’Connell, The International Law of the Sea (1984) 792–830; Churchill & Lowe (eds), The 
Law of the Sea (3rd edn, 1999) ch 11; Klein, Dispute Settlement in the UN Convention on 
the Law of the Sea (2005); Guilfoyle, Shipping Interdiction and the Law of the Sea (2009); 
Freestone in Vidas & Schei (eds), The World Ocean in Globalisation (2011) 99; Attard & 
Mallia in Attard, Fitzmaurice, & Martinez Gutierrez (eds), The IMLI Manual on 
International Maritime Law, Vol I (2014) 239; Guilfoyle in Rothwell et al (eds), The Oxford 
Handbook of the Law of the Sea (2015) 203; Warner in Warner & Kaye (eds), Routledge 
Handbook of Maritime Regulation and Enforcement (2016) 16; Rothwell & Stephens (eds), 
The International Law of the Sea (2nd edn, 2016) ch 7.

 2  29 April 1958, 450 UNTS 82.

 3  10 December 1982, 1833 UNTS 3.

 4  There are currently 168 parties to UNCLOS, including the EU. The US is conspicuous by 
its continuing absence; it remains a party to the GCHS. Afghanistan, Cambodia, Central 
African Republic, Israel, Madagascar, and Venezuela are also parties to the GCHS but not to 
UNCLOS. Some US courts have declared UNCLOS to be reflective of customary 
international law: e.g. Sarei v Rio Tinto, 456 F3d 1069, 1078 (9th Cir, 2006); US v Hasan, 
747 F Supp 2d 599, 634 (DC, 2010); US v Dire (2012) 154 ILR 700, 715; Institute of 
Cetacean Research v Sea Shepherd (2013) 156 ILR 718, 736; but cf Mank [2007] Utah LR 
1085.

205

206

207

1

2

3

4



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

 5  GCHS, Art 1.

 6  Cf the reference to freedom of navigation in the EEZ in Military and Paramilitary 
Activities in and against Nicaragua (Nicaragua v US), ICJ Rep 1986 p 14, 111–12.

 7  On access to the Black Sea: see Montreux Convention Regarding the Regime of the 
Turkish Straits, 20 July 1936, 173 LNTS 214. This in effect gave Turkey full control of the 
straits whilst guaranteeing free passage of civilian vessels during peacetime. The ICJ 
considered various questions of the delimitation of maritime boundaries in the Black Sea in 
Maritime Delimitation in the Black Sea (Romania v Ukraine), ICJ Reports 2009 p 61.

 8  Following the dissolution of the Soviet Union, the political and economic interests of the 
Caspian states (Russia, Kazakhstan, Turkmenistan, Iran, and Azerbaijan) resulted in a 
prolonged and fruitless dispute over its status. Relevant instruments include: Persia– 
RSFSR, Treaty of Friendship, 26 February 1921, 9 LNTS 383, Art 11; Iran–USSR, Treaty of 
Establishment, Commerce and Navigation, 27 August 1935, 176 LNTS 301, Arts 14, 15; 
Iran–USSR, Treaty of Commerce and Navigation, 25 March 1940, 144 BFSP 419 (referring 
to the Caspian as a ‘Soviet–Iranian Sea’); Iran–USSR, Treaty concerning the Settlement of 
Frontier and Financial Questions, 2 December 1954, 451 UNTS 250. Currently the littoral 
states do not agree on the overall legal status of the Caspian, though they appear to agree 
on sectoral division of the seabed: Mehdiyoun (2000) 94 AJIL 179; Janusz-Pawletta, The 
Legal Status of the Caspian Sea (2015); Ziyadzade (2015) 16 Chicago JIL 312.

 9  Mare Liberum sive de jure quod Batavis competit ad Indicana commercia dissertatio 
(1609, tr Hakluyt 2004). Mare Liberum was a chapter of De iure praedae, which was not 
published until unearthed in the nineteenth century: De iure praedae (1868, tr Hamaker 
2006). On its significance: Blom, Property, Piracy and Punishment (2009); Feenstra, Hugo 
Grotius Mare Liberum 1609–2009 (2009). Generally: Fulton, The Sovereignty of the Sea 
(1911).

 10  The extravagant Portuguese and Spanish pretensions had ended before this. Spain 
supported a six-mile limit in 1760. On earlier British claims and the general development of 
the concept of the territorial and high seas: Selden, Mare Clausum (1636); Churchill & 
Lowe (3rd edn, 1999) 71–5; Rothwell & Stephens (2nd edn, 2016) 61–3.

 11  Gidel, ILC Ybk 1950/II, 68.

 12  Gidel in Festschrift für Jean Spiropoulos (1957) 173; Oda & Owada (eds), The Practice of 
Japan in International Law 1961–1970 (1982) 110–21; Churchill & Lowe (3rd edn, 1999) 
206, 426; Klein, Maritime Security and the Law of the Sea (2011) 54–8; Guilfoyle in 
Rothwell et al (2015) 203, 210–12; Rothwell & Stephens (2nd edn, 2016) 300. See also the 
applications of Australia and New Zealand in Nuclear Tests (Australia v France), ICJ 
Reports 1974 p 253; Nuclear Tests (New Zealand v France), ICJ Reports 1974 p 457.

 13  Gidel in Festschrift Spiropoulos (1957) 691. Also: SS Lotus (1927) PCIJ Ser A No 10, 25.

 14  Grotius, Mare Liberum (1609, tr Hakluyt 2004) ch 5.

 15  On the modern law of maritime blockade: Guilfoyle (2010) 81 BY 171; Oral in del Castillo 
(ed), Law of the Sea (2015) 356; Heintschel von Heinegg in Weller (ed), The Oxford 
Handbook of the Use of Force in International Law (2015) 923, 936–9. Also: International 
Committee of the Red Cross (ICRC), San Remo Manual on International Law Applicable to 
Armed Conflicts at Sea (1994).

 16  Corfu Channel (UK v Albania), ICJ Reports 1949 p 4, 22; Nicaragua, ICJ Reports 1986 p 
14, 111–12.

 17  Fisheries (UK v Norway), ICJ Reports 1951 p 116; cf 187–9 (Judge Read, diss).

5

6

7

8

9

10

11

12

13

14

15

16

17



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

 18  (1893) 28 RIAA 263, 1 IELR 43.

 19  (1902) 9 RIAA 51. The seal fishery was later regulated by the Convention between Great 
Britain, Japan, Russia and the United States Requesting Measures for the Preservation and 
Protection of Fur Seals in the North Pacific Ocean, 7 December 1911, 214 CTS 80.

 20  28 RIAA 263, 267; 1 IELR 43, 53.

 21  On regional fisheries management organizations: Young, Trading Fish, Saving Fish 
(2011) 38–46; Rayfuse in Rothwell et al (2015) 439; Pulvenis de Séligny-Maurel in del 
Castillo (2015) 698; Tetzlaff in Warner & Kaye (2016) 106.

 22  UNCLOS, Arts 156–157.

 23  On the evolution of the EEZ: Attard, The Exclusive Economic Zone in International Law 
(1985); Orrego Vicuña, The Exclusive Economic Zone (1989); Churchill & Lowe (3rd edn, 
1999) ch 9; Leanza & Caracciolo in Attard, Fitzmaurice, & Martinez Gutierrez (2014) 177; 
Andreone in Rothwell et al (2015) 159; Rothwell & Stephens (2nd edn, 2016) ch 4.

 24  The first claim to an exclusive fisheries zone beyond 12nm was made by Chile and Peru 
in 1947, mutually recognized in the Santiago Declaration on the Maritime Zone, 18 August 
1952, 1006 UNTS 325 (Chile, Peru, Ecuador); Maritime Dispute (Peru v Chile), ICJ Reports 
2014, p 3.

 25  Convention on Fishing and Conservation of the Living Resources of the High Seas, 29 
April 1958, 559 UNTS 285. This was the least successful of the four Geneva Conventions, 
having at its height only 38 parties. For the state of customary international law after 1958: 
Fisheries Jurisdiction (UK v Iceland), Merits, ICJ Reports 1974 p 3, 24, 29; (Federal 
Republic of Germany v Iceland), ICJ Reports 1974 p 175, 196, where the Court expressed 
matters in terms of opposability rather than validity of claims.

 26  As distinguished from a state’s jurisdiction to prescribe, which is not regulated by 
UNCLOS but by the general law: Guilfoyle (2009) 7–10; Beckman & Davenport in Nordquist 
et al (eds), The Law of the Sea Convention (2012) 229, 231–3, and see chapter 21.

 27  GCHS, Art 5; UNCLOS, Art 91; Churchill & Lowe (3rd edn, 1999) 257–63; Attard & 
Mallia in Attard, Fitzmaurice, & Martinez Gutierrez (2014) 239, 246–56.

 28  This has by no means demilitarized the oceans: Oxman (1983–4) 24 Va JIL 809, 830–1; 
Kraska in Rothwell et al (2015) 866, 868–9.

 29  On the nationality of ships: generally Constitution of the IMCO Maritime Safety 
Committee, ICJ Reports 1960 p 150; M/V Saiga (No 2) (1999) 120 ILR 143; M/V ‘Virginia 
G’ (Panama v Guinea-Bissau), Judgment, ITLOS Reports 2014 p 4. Also: O’Keefe (2000) 59 
CLJ 428; Attard & Mallia in Attard, Fitzmaurice, & Martinez Gutierrez (2014) 239, 246–56; 
Barnes in Rothwell et al (2015) 304, 306–10. Further: chapter 24.

 30  To which will be assimilated a vessel flying a flag without authority of the flag state and 
a ship sailing under the flags of two or more states, using them according to convenience: 
GCHS, Art 6.2; UNCLOS, Art 92(2); Churchill & Lowe (3rd edn, 1999) 213–14.

 31  Naim Molvan v AG for Palestine [1948] AC 351, 369; US v Cortes (1979) 91 ILR 486, 
490–1; François, ILC Ybk 1950/II, 36, 38; but cf UNCLOS, Art 110(1)(d), which makes 
reference only to boarding, not seizure, with reference to ships without nationality: 
Guilfoyle (2009) 16–18. On the status of derelict vessels: Costa Rica Packet (1898) in Moore, 
5 Int Arb 4948. With the view to combating illicit drug traffic, the US enacted the United 
States Maritime Drug Law Enforcement Act, 46 USC §70503 (2013) which extends US 

18

19

20

21

22

23

24

25

26

27

28

29

30

31

https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-21#
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-24#


From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

criminal jurisdiction to persons on board stateless vessels who possess, with the intent to 
manufacture or distribute, a controlled substance.

 32  Guilfoyle (2009) ch 4; Shearer, ‘Piracy’ (2010) MPEPIL; Guilfoyle, Modern Piracy (2013); 
Koutrakos & Skordas, The Law and Practice of Piracy at Sea (2014); Scharf, Newton, & 
Sterio (eds), Prosecuting Maritime Piracy (2015); Guilfoyle in Boister & Currie (eds), 
Routledge Handbook of Transnational Criminal Law (2015) 364; Petrig in Rothwell et al 
(2015) 843; Tuerk in del Castillo (2015) 469; Ntovas in Footer et al (eds), Security and 
International Law (2016) 167. Also: Gidel, 1 Le Droit international public de la mer (1932) 
303–55; Harvard Research in International Law, Draft Convention on Piracy (1932) 26 AJIL 
Supp 739; Secretariat Memorandum, ILC Ybk 1950/II, 70; Johnson (1957) 43 GST 63; 
McNair, 1 Opinions 265–81; 2 O’Connell (1984) 967–83; Rubin, The Law of Piracy (2nd edn, 
1998).

 33  (1927) PCIJ Ser A No 10, 70.

 34  Further: Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v Belgium), 
ICJ Reports 2002 p 3, 36–44 (Judge Guillaume), 53 (Judge Oda, diss), 56–7 (Judge Ranjeva), 
62 (Judge Koroma), 75, 79–80 (Judges Higgins, Kooijmans, and Buergenthal); Shnider 
(2012) 38 NCJILCR 473; Nanda in Scharf, Newton, & Sterio (2015) 54; O’Keefe in Cassese 
et al (eds), International Criminal Law, Vol 5 (2015) 32; and see chapter 21.

 35  Note that definitions by municipal courts are often out of date, and may involve an 
amalgam of municipal rules and international law, or such narrower issues as the meaning 
of ‘piracy’ in an insurance policy. The treatment in 2 Oppenheim, 610–14, presents an 
unusually wide conception of piracy. For judicial essays in definition: US v Smith, 18 US 
153, 163–80 (1820); The Serhassan Pirates (1845) 2 Wm Rob 354; The Magellan Pirates 
(1853) 1 Sp Ecc & Ad 81; Republic of Bolivia v Indemnity Mutual Marine Assurance Co 
[1909] KB 785; In re Piracy Jure Gentium [1934] AC 586; Athens Maritime Enterprises Corp 
v Hellenic Mutual War Risks Association (Bermuda) Ltd [1983] QB 647; Castle John and 
Nederlandse Stichting Sirius v NV Mabeco & NV Parfin (1986) 77 ILR 537; US v Dire 
(2012) 154 ILR 700.

 36  Guilfoyle (2009) ch 4; Guilfoyle (2013); Petrig in Rothwell et al (2015) 843. Also the ILC 
draft and comment: ILC Ybk 1956/II, 282.

 37  The ILC draft did not refer to attacks by aircraft on aircraft. Further: Tokyo Convention 
Act 1967 (UK), s4 & Sch, replaced by the Merchant Shipping and Maritime Security Act 
1997 (UK), s26(1), (3), Sch 5, which incorporates the UNCLOS, Art 101 definition of piracy 
and its associated reference to aircraft.

 38  Arctic Sunrise (Netherlands v Russia) (2015) 171 ILR 1, 93–4.

 39  Guilfoyle (2009) 32–42; Eggers in Guilfoyle (2013) 250, 263–5. Also: Institute of 
Cetacean Research v Sea Shepherd (2013) 156 ILR 718.

 40  Cf 2 Oppenheim, 751; Hall, International Law (8th edn, 1924) 314. Further: 2 O’Connell 
(1984) 970–3.

 41  Guilfoyle (2009) 42–5; Eggers in Guilfoyle (2013) 250, 259–62.

 42  US v Ali, 885 F Supp 2d 55 (DC, 2012).

 43  US v Ali, 718 F3d 929 (DC, 2013).

 44  Wortley (1947) 24 BY 258.

 45  Further: ILC Ybk 1956/II, 283.

 46  E.g. Dickinson (1924–5) 38 Harv LR 334.

32

33

34

35

36

37

38

39

40

41

42

43

44

45

46

https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-21#


From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

 47  Guilfoyle in Guilfoyle (2013) 35. Concern also arose in relation to pirate activity off the 
coast of South East Asia, South America, and Africa, but did not result in much attention 
from the SC: Beckman, ibid, 13. Further: IMO, Acts of Piracy and Armed Robbery against 
Ships (MSC/Circ.4—Series).

 48  Guilfoyle (2009) 72–4; Roach (2010) 104 AJIL 397, 409–11; Tuerk in del Castillo (2015) 
469, 480–2.

 49  SC Res 1816 (2008); re-enacted in SC Res 1846 (2008)/1846 and annually since. For the 
efforts of the IMO and Security Council to combat piracy, Guilfoyle (2008) 57 ICLQ 690; 
Roach in Caron & Oral (eds), Navigating Straits (2014) 241.

 50  SC Res 1851 (2008).

 51  SC Res 2015 (2011); reiterated in SC Res 2020 (2011); 2077 (2012); 2125 (2013); 2184 
(2014); 2246 (2015).

 52  Kenya has concluded Memoranda of Understanding with the US and UK to accept and 
try piracy suspects apprehended off the Gulf of Aden. Universal prescriptive jurisdiction 
over non-nationals captured on the high seas is established through the provisions of the 
Kenyan Merchant Shipping Act 2009, Part XVI. Also: In re Mohamud Mohammed Hashi, 
ILDC 1603 (KE 2010). Generally Gathii (2010) 104 AJIL 416; Muteti (2013) 39 Comm L Bull 
73; Sterio in Scharf, Newton, & Sterio (2015) 75, 95–9. Also: Guilfoyle (2008) 57 ICLQ 690; 
Roach (2010) 104 AJIL 397; Kontorovoch & Art (2010) 104 AJIL 436; UKMIL (2010) 81 BY 
453, 675–87; Guilfoyle in Guilfoyle (2013) 35. The Seychelles, Tanzania, and Mauritius also 
signed MoUs with the UK allowing the Royal Navy to transfer suspected pirates to the 
respective states for prosecution; UKMIL (2010) 81 BY 453, 810; UKMIL (2012) 83 BY 298, 
540.

 53  E.g. the Nyon Agreement, 14 September 1937, 181 LNTS 137.

 54  Hall (8th edn, 1924) 311, 314; Johnson (1957) 43 GST 63, 77–80.

 55  For the view doubted: Hall (8th edn, 1924) 314, 318–19; 2 Oppenheim, 751–2; McNair, 1 
Opinions 274–80; Lauterpacht (1939) 46 RGDIP 513; Secretariat Memorandum, ILC Ybk 
1950/II, 70. Further: Green (1961) 37 BY 496; Halberstam (1988) 82 AJIL 269, 282; Garmon 
(2002) 27 Tul Mar LJ 257, 265 (expanding the definition to terrorism); Guilfoyle in 
Koutrakos & Skordas (2014) 33.

 56  A limitation which has existed in the law since the preparation of the 1932 Harvard 
Draft Convention on Piracy (1932) 26 AJIL Supp 739. Further: Guilfoyle (2009) 32–42; 
Churchill in Koutrakos & Skordas (2014) 9, 16–18. The question was brought to a head in 
relation to the events surrounding the Santa Maria and the Achille Lauro, and the response 
was to create a new offence, not to extend the definition of piracy: Convention for the 
Suppression of Unlawful Acts Against the Safety of Maritime Navigation (SUA Convention), 
10 March 1988, 1678 UNTS 222.

 57  E.g. Ambrose Light (1885) 25 F 408.

 58  Guilfoyle (2009) 35.

 59  Privateering was abolished by the Declaration of Paris, 16 April 1856, 61 BFSP 155; 
Lemnitzer, Power, Law and the End of Privateering (2014).

 60  Guilfoyle (2009) 36–7, citing Harvard Research in International Law: Draft Convention 
on Piracy, (1932) 26 AJIL Supp 739, 798. Also: Petrig in Rothwell et al (2015) 843, 847.

 61  E.g. the activities of Greenpeace in relation to French nuclear testing in the South 
Pacific, and of Sea Shepherd in relation to Japanese whaling in the Southern Ocean: 

47

48

49

50

51

52

53

54

55

56

57

58

59

60

61



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

Roeschke (2009) 20 Villanova ELJ 99; Kanehara in Symmons (ed), Selected Contemporary 
Issues in the Law of the Sea (2011) 195; Churchill in Koutrakos & Skordas (2014) 9, 16–18.

 62  In Arctic Sunrise, ITLOS ordered as a provisional measure the release of a vessel and 
crew detained for harassing activities of this kind in the Russian EEZ: The ‘Arctic Sunrise’ 
(2013) 159 ILR 68; Guilfoyle & Miles (2014) 108 AJIL 271.

 63  E.g. the Belgian Court of Cassation in Castle John and Nederlandse Stichting Sirius v NV 
Mabeco & NV Parfin (1986) 77 ILR 537, holding that a Greenpeace vessel which attacked 
an allegedly polluting Dutch ship committed an act of piracy as the act in question was not 
political in character, ‘but in support of a political point of view’. In the same vein, the US 
Court of Appeals held in Institute of Cetacean Research v Sea Shepherd (2013) 156 ILR 718 
that private ends included those pursued on personal, moral, or philosophical grounds, 
regardless of Sea Shepherd’s belief that its conduct served public values. Further: Guilfoyle 
(2009) 36–7; Geiß & Petrig, Piracy and Armed Robbery at Sea (2011) 61; Klein (2011) 119; 
Papastavridis, The Interception of Vessels on the High Seas (2013) 163–5; Churchill in 
Koutrakos & Skordas (2014) 9, 17–18.

 64  2 Oppenheim 750.

 65  14 September 1937, 181 LNTS 137.

 66  Guilfoyle (2009) 37.

 67  2 Oppenheim 736–7; 1 Gidel (1932) 299; François, First Report, ILC Ybk 1950/II, 41; 
Second Report, ILC Ybk 1951/II, 81; 2 O’Connell (1984) 802–3.

 68  Generally: Gidel (1932) 288–300; 2 O’Connell (1984) 757, 801–8, 1114–15; Churchill & 
Lowe (3rd edn, 1999) 208–20; Guilfoyle (2009); Klein (2011) 114–43; Papastavridis (2013) 
50–82. Also: McDougal & Burke (1987) 767, 881ff.

 69  McNair, 1 Opinions 233. For the contemporaneous US position, see 2 Hackworth 659– 
65; Moore, 2 Digest 987–1001.

 70  Cf the decisions of Lord Stowell in Le Louis (1817) 2 Dods 210; and the US Supreme 
Court in Antelope (1825) 10 Wheaton 66. Further: Moore, 2 Digest 914–18.

 71  E.g McNair, 1 Opinions 233, 240 (‘vehement suspicion of Piracy’); François, ILC Ybk 
1951/II, 81–3; Churchill & Lowe (3rd edn, 1999) 210; Papastavridis (2013) 62–3.

 72  Itself a descendant of GCHS, Art 22(1). UNCLOS, Art 110, however, provides for the 
right of visit in cases of unauthorized broadcasting and statelessness, though the latter 
arguably already existed as a matter of custom: Molvan v AG for Palestine [1948] AC 351, 
369.

 73  On maritime aspects of the slave trade: Guilfoyle (2009) 75–7.

 74  Ibid, 17–18.

 75  US v Cortes, 588 F2d 106, 110 (5th Cir, 1979); US v Marino-Garcia, 679 F2d 1373, 1383 
(11th Cir, 1982).

 76  Cf Marianna Flora (1826) 11 Wheaton 1; Moore, 2 Digest 886.

 77  ILC Ybk 1956/II, 284.

 78  Ibid. Also the Secretariat Memorandum, ILC Ybk 1950/II, 71.

 79  ICRC, San Remo Manual on International Law Applicable to Armed Conflicts at Sea 
(1994) paras 67–71 (purporting to codify custom).

 80  Generally: Guilfoyle (2010) 81 BY 171; Buchan (2011) 58 NILR 209.

62

63

64

65

66

67

68

69

70

71

72

73

74

75

76

77

78

79

80



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

 81  See Dinstein, Non-International Armed Conflicts in International Law (2014) 111–12, 
221; Heintschel von Heinegg in Watkin & Norris (eds), Non-International Armed Conflict in 
the Twenty-First Century (2012) 214–17, 227–31; limited precedents include the 
Confederate States of America during the US Civil War: Guilfoyle (2010) 81 BY 171, 191–4. 
Generally see Sivakumaran, The Law of Non-International Armed Conflict (2012) 336–429.

 82  A/HRC/15/21, 27 September 2010, paras 261, 264.

 83  Report of the Secretary-General’s Panel of Inquiry on the 31 May 2010 Flotilla Incident, 
3 September 2011. The Israeli Public Commission to Examine the Maritime Incident of 30 
May 2010, 23 January 2011, exonerated Israeli forces entirely. In 2013, following US good 
offices, Israel officially apologized to Turkey and declared its intention to compensate the 
families of the Turkish victims.

 84  McDougal & Burke (1987) 893–923; 2 Hackworth, 700–9; François, First Report, ILC 
Ybk 1950/II, 43–5; Second Report, ILC Ybk 1951/II, 89–91; Bowett, Self-Defence in 
International Law (1958) 82–6; McNair, 1 Opinions 253–5; 2 O’Connell (1984) 1075–93; 
Poulantzas, The Right of Hot Pursuit in International Law (2nd edn, 2002) Part II; Klein 
(2011) 109–14; Tanaka, The International Law of the Sea (2nd edn, 2015) 168–72; Gilmore 
in Weller (2015) 897, 898–903; Rothwell & Stephens (2nd edn, 2016) 448–51. The question 
of hot pursuit was among the issues raised by I’m Alone (1935) 3 RIAA 1609. Also: 
Fitzmaurice (1936) 17 BY 82. Irregularities in hot pursuit do not affect ITLOS’s prompt 
release jurisdiction: The Volga (Russia v Australia) (Prompt Release) (2002) 126 ILR 433 
(failure to warn within 200nm).

 85  Hall, International Law (1st edn, 1880) 309.

 86  ILC Ybk 1956/II, 284–5.

 87  Itself derived from GCHS, Art 23.

 88  Arctic Sunrise (Netherlands v Russia) (2015) 171 ILR 1, 95–6. For a restrictive 
interpretation of the requirement of continued pursuit: ibid, 104–5.

 89  Arctic Sunrise involved the application of UNCLOS, Art 60 which allows a 500-metre 
exclusion zone for the protection of artificial islands and fixed installations within the EEZ. 
The tribunal found that ‘the alleged commission of hooliganism and unauthorised entry into 
a safety zone does not provide a basis under international law for boarding a foreign vessel 
in the EEZ without the consent of the flag State’, unless the requirements of hot pursuit 
were satisfied: ibid, [244].

 90  There is a historical controversy as to whether a signal by radio meets this criterion: 
Attard & Mallia in Attard, Fitzmaurice, & Martinez Gutierrez (2014) 239, 264; cf ILC Ybk 
1956/II, 285. See now Arctic Sunrise (2015) 171 ILR 1, 100–1.

 91  20 December 1841, 92 CTS 437 (Austria, Great Britain, Prussia, and Russia. Belgium 
acceded. France signed but did not ratify).

 92  2 July 1890, 173 CTS 293.

 93  Treaty between the Allied and Associated Powers and the Kingdom of the Serbs, Croats 
and Slovenes, 10 September 1919, 226 CTS 186.

 94  Convention to Suppress the Slave Trade and Slavery, 25 September 1926, 60 LNTS 254.

 95  Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions 
and Practices Similar to Slavery, 7 September 1956, 226 UNTS 3.

 96  Guilfoyle (2009) chs 6, 8, 9; Papastavridis (2013) 143–8, 226–37; 281–90.

 97  14 March 1884, 163 CTS 391. Also: McDougal & Burke (1987) 843; 4 Whiteman 727–39.

81

82

83

84

85

86

87

88

89

90

91

92

93

94

95

96

97



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

 98  E.g. Niue Treaty on Cooperation in Fisheries Surveillance and Law Enforcement in the 
South Pacific Region, 9 July 1992, 32 ILM 136.

 99  (1927) PCIJ Ser A No 10, 25.

 100  Also: GCHS, Art 6(1).

 101  ILC Ybk 1956/II, 281, citing the International Convention for the Unification of Certain 
Rules relating to Penal Jurisdiction in matters of Collisions and Other Incidents of 
Navigation, 10 May 1952, 439 UNTS 233.

 102  Brown (1968) 21 CLP 113; Queneudec (1968) AFDI 701; Caflisch (1972) 8 RBDI 7; 2 
O’Connell (1984) 997–1012; Churchill & Lowe (3rd edn, 1999) ch 15; Rothwell & Stephens 
(2nd edn, 2016) ch 15. On necessity as a defence: chapter 25.

 103  29 November 1969, 970 UNTS 211.

 104  Generally: Boyle (1985) 79 AJIL 347; Brubacker, Marine Pollution and International 
Law (1993); Churchill & Lowe (3rd edn, 1999) ch 15; Gahlen in Papastavridis & Trapp (eds), 
La Criminalité en mer (2014) 97; Kirk in Rothwell et al (2015) 516; Karim, Prevention of 
Pollution of the Marine Environment from Vessels (2015); Rothwell & Stephens (2nd edn, 
2016) ch 15. For protection of the marine environment: chapter 15.

 105  2 January 1965, ETS 53.

 106  On ‘pirate’ radio: François (1965) 12 NILR 113; Bos (1965) 12 NILR 337; Woodliffe 
(1965) 12 NILR 365; 2 O’Connell (1984) 814–19; Guilfoyle (2009) 170–9; Klein (2011) 127– 
30.

 107  UNCLOS, Art 109 introduces the offence of unauthorized broadcasting from the high 
seas, and grants the capacity to arrest, seize, and prosecute to states affected. Further: Post 
Office v Estuary Radio Ltd [1968] 2 QB 740 (CA). With the end of state monopolies on 
broadcasting, the problem of commercial ‘pirate’ radio stations has not recurred.

 108  Churchill & Lowe (3rd edn, 1999) 218–19; Guilfoyle (2009) chs 6, 8, 9; Papastavridis 
(2013) chs 5, 7, 8.

 109  Generally: Guilfoyle (2009) ch 5; Papastavridis (2013) ch 7.

 110  Gilmore (1991) 15 Mar Policy 183, 185; Papastavridis (2013) 207; Tanaka (2nd edn, 
2015) 173.

 111  20 December 1988, 1582 UNTS 95. Further: Guilfoyle (2009) 83–5; Kraska & Pedrozo 
(eds), International Maritime Security Law (2013) 531–40; Papastavridis (2013) 209–17.

 112  E.g. Agreement to facilitate the interdiction by the United States of vessels of the 
United Kingdom suspected of trafficking in drugs, 13 November 1981, 1285 UNTS 197; 
Treaty between the Kingdom of Spain and the Italian Republic to Combat Illicit Drug 
Trafficking at Sea, 23 March 1990, 1776 UNTS 229; Agreement on Illicit Traffic by Sea 
implementing Article 17 of the United Nations Convention against Illicit Traffic in Narcotic 
Drugs and Psychotropic Substances, 3 January 1995, ETS 156. Further: Siddle (1982) 31 
ICLQ 726; Gilmore (1989) 13 Mar Policy 218; Gilmore (1996) 20 Mar Policy 3; Klein (2011) 
130–7; Kraska & Pedrozo (2013) 539–40.

 113  UN Narcotics Convention, 28th meeting, E/CONF.82/C.2/SR.28, §7.

 114  The discursive nature of this list implies that the flag state may decide exactly how far 
the inquiring state may exercise its enforcement jurisdiction. Flag states may therefore 
reserve their position on seizure until evidence of illicit narcotics is discovered: Guilfoyle 
(2009) 83–5; Papastavridis (2013) 211–14.

98

99

100

101

102

103

104

105

106

107

108

109

110

111

112

113

114

https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-25#
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-15#


From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

 115  Guilfoyle (2009) 83–4.

 116  Generally: Guilfoyle (2009) 182–226; Klein (2011) 122–7; Mallia, Migrant Smuggling by 
Sea (2010); Papastavridis (2013) ch 8; Gallagher & David (eds), The International Law of 
Migrant Smuggling (2014) ch 6.

 117  Protocol against the Smuggling of Migrants by Land, Sea and Air, Supplementing the 
United Nations Convention against Transnational Organized Crime, GA Res 55/25 (Annex 
III), 15 November 2000, Arts 3, 6.

 118  Narcotics Convention, Art 17(4).

 119  UNCLOS, Art 110(1)(d); Narcotics Convention, Art 17(2). Further: Guilfoyle (2009) 185; 
Gallagher & David (2014) 244–6.

 120  Guilfoyle (2009) 186.

 121  Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and 
Children, supplementing the United Nations Convention against Transnational Organized 
Crime, GA Res 55/25, Annex II, 15 November 2000.

 122  Obokata (2005) 54 ICLQ 445, 448; Guilfoyle (2009) 227.

 123  Guilfoyle (2009) 227–8. If a person is being trafficked into outright slavery, a right of 
visit and search would arise under UNCLOS, Art 110(1)(b).

 124  10 March 1988, 1678 UNTS 222. Further: Tuerk, Reflections on the Contemporary Law 
of the Sea (2012) ch 6; MacDonald (2013) 28 IJMCL 485; McDorman in Caron & Scheiber 
(eds), The Oceans in the Nuclear Age (2014) 239; Caracciolo in Del Vecchio (ed), 
International Law of the Sea (2014) 109.

 125  Protocol to the Convention for the Suppression of Unlawful Acts against the Safety of 
Maritime Navigation, 14 October 2005, 1678 UNTS 304.

 126  In 1985, the Achille Lauro was hijacked by members of the Palestinian Liberation Front 
(PLF) while still in port: Halberstam (1988) 82 AJIL 269; Guilfoyle (2009) 32–42; Guilfoyle in 
Koutrakos & Skordas (2014) 33, 44–6.

 127  Byers (2004) 98 AJIL 526; Guilfoyle (2007) 12 JCSL 1; Guilfoyle (2009) ch 9; Oxman in 
Franckx & Gautier (eds), The Exercise of Jurisdiction Over Vessels (2010), 138; Beckman & 
Davenport in Nordquist et al (2012) 229; Papastavridis in Saul (ed), Research Handbook on 
International Law and Terrorism (2014) 74.

 128  Treaty on the Non-Proliferation of Nuclear Weapons, 1 July 1968, 729 UNTS 161.

 129  Murphy (2004) 98 AJIL 349, 355–7. Further: Guilfoyle (2005) 29 Melb ULR 733, 
Guilfoyle (2009) 246–54; Davis in Meier & Daase (eds), Arms Control in the 21st Century: 
Between Coercion and Cooperation (2013) 146; Rothwell in Caron & Scheiber (2014) 285.

 130  The first such resolution was SC Res 1373 (2001). Generally: Talmon (2005) 99 AJIL 
175; Bianchi (2006) 17 EJIL 881; Hinojosa-Martinez (2008) 57 ICLQ 333; Powell in Ramraj 
et al (eds), Global Anti-Terrorism Law and Policy (2012) 19; Heupel in Popovski & Fraser 
(eds), The Security Council as Global Legislator (2014) 124.

 131  SUA Convention, Arts 8bis(4), 8bis(5) reflect UNCLOS, Art 108(2) and Narcotics 
Convention, Art 17 in relation to the interdiction of drug shipments on the high seas.

 132  3 Gidel (1934) 193–291; 4 Whiteman 343–417; François, ILC Ybk 1952/II(2), 38; 
Fitzmaurice (1959) 8 ICLQ 73, 90–108; McDougal & Burke (1987) 174–269; 1 O’Connell, 
The International Law of the Sea (1982) 259–98; Tanaka in Rothwell et al (2015) 536, 539– 
49; Rothwell & Stephens (2nd edn, 2016) 78–9.

115

116

117

118

119

120

121

122

123

124

125

126

127

128

129

130

131

132



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

 133  Fishing vessels share the right of passage, but any unauthorized act of fishing actually 
occurring in territorial waters will render passage prejudicial to the interests of the coastal 
state and hence not innocent.

 134  Harvard Research (1929) 23 AJIL Sp Supp 295–6; 3 Gidel (1934) 227–89; Jessup (1959) 
59 Col LR 234, 247–9; François, ILC Ybk 1952/II, 42–3; McDougal & Burke (1987) 192–4, 
216–21; 1 O’Connell (1982) 274–98; Oxman (1984) 24 Va JIL 809; Butler (1987) 81 AJIL 
331; Klein (2011) 30–2; Roach & Smith, Excessive Maritime Claims (3rd edn, 2012) 239–59; 
Hakapää, ‘Innocent Passage’ (2013) MPEPIL; Heintschel von Heinegg, ‘Warships’ (2015) 
MPEPIL; Tanaka in Rothwell et al (2015) 536, 545–7. Also: Corfu Channel, ICJ Reports 1949 
p 4, 28.

 135  The position may not be absolute. UNCLOS, Art 27(1) commences with the words 
‘should not’, which were chosen to exhort restraint, not impose absolute limitations: 
Shearer (1986) 35 ICLQ 320, 327; Churchill & Lowe (3rd edn, 1999) 95–8; Guilfoyle (2009) 
11; Tanaka in Orakhelashvili (ed), Research Handbook on Jurisdiction and Immunities in 
International Law (2015) 110, 121–2. Nonetheless, there is some state practice suggesting 
the provision is exhaustive: e.g. US–USSR, Joint Statement on the Uniform Interpretation of 
Rules of International Law Governing Innocent Passage, 23 September 1989, 28 ILM 1444.

 136  UNCLOS, Art 27(2)–(3).

 137  E.g. by attempting to seize a ship in order to enforce an arbitral award where that ship 
is merely passing innocently through the enforcing state’s territorial sea.

 138  I.e. in situations other than where the ship is lying in the territorial sea in a manner 
incidental to ordinary navigation, by reason of force majeure or in order to respond to a 
distress signal: UNCLOS, Art 18(2).

 139  Churchill & Lowe (3rd edn, 1999) ch 5; Ntovas in Attard, Fitzmaurice, & Martinez 
Gutierrez (2014) 71; Caron & Oral (2014); Caminos & Cogliati-Bantz (eds), The Legal 
Regime of Straits (2014); Rothwell in Rothwell et al (2015) 1, 10–13; Rothwell & Stephens 
(2nd edn, 2016) ch 11.

 140  Nicaragua, ICJ Reports 1986 p 14, 111–12.

 141  Generally: Kachel, Particularly Sensitive Sea Areas (2008) 202–4; Mahmoudi, ‘Transit 
Passage’ (2008) MPEPIL; Kaye, ‘Torres Strait’ (2009) MPEPIL; Bateman & White (2009) 40 
ODIL 184; Neher in Nordquist, Koh, & Norton Moore (eds), Freedom of Seas, Passage 
Rights and the 1982 Law of the Sea Convention (2009) 339; Hakapää, ‘Innocent 
Passage’ (2013) MPEPIL; Egede in Caddell & Thomas (eds), Shipping, Law and the Marine 
Environment in the 21st Century: Emerging Challenges for the Law of the Sea—Legal 
Implications and Liabilities (2013) 35; Anton in Caron & Oral (2014) 49.

 142  E.g. the pilotage regime with regard to navigation through the Great Barrier Reef: 
Great Barrier Reef Marine Park Act 1975 (Cth), Part VIIA.

 143  The Australian and Papua New Guinean governments succeeded in gaining IMO 
support for a recommended pilotage regime for certain large vessels and oil and gas 
tankers: IMO Res A.619/13, 6 November 1991. The IMO further agreed to extend the Great 
Barrier Reef’s Particularly Sensitive Sea Area (PSSA) designation to include the Torres 
Strait, but did not expressly provide for compulsory pilotage: IMO Res MEPC.133/53, 22 
July 2005. Further: Bateman & White (2009) 40 ODIL 184; Anton in Caron & Oral (2014) 
49.

 144  2 Nordquist (1995) 236.

133

134

135

136

137

138

139

140

141

142

143

144



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

 145  On fisheries: Burke, The New International Law of Fisheries (1994); Orrego Vicuña, 
The Changing International Law of High Seas Fisheries (1999); Churchill & Lowe (3rd edn, 
1999) ch 14; Guilfoyle (2009) ch 6; Young (2011); Serdy (2011) 60 ICLQ 387; Takei, Filling 
Regulatory Gaps in High Seas Fisheries: Discrete High Seas Fish Stocks, Deep-Sea 
Fisheries and Vulnerable Marine Ecosystems (2013); Tsamenyi & Hanich in Freestone (ed), 
The 1982 Law of the Sea Convention at 30 (2013) 109; Rothwell & Stephens (2nd edn, 
2016) ch 13.

 146  Grotius, Mare Liberum (1609, tr Hakluyt 2004) 25–30; Wolff, Jus gentium methodo 
scientifica pertractatum (1764, tr Drake 1934) 64; cf Vattel, Le Droit des gens (1758, tr 
Anon 1797) I.xxiii.§287.

 147  Churchill & Lowe (3rd edn, 1999) 279–83; Oda, Fifty Years of the Law of the Sea (2003) 
457–9.

 148  Orrego Vicuña (1999) 13.

 149  29 April 1958, 559 UNTS 285. Further: Takei (2013); Serdy, The New Entrants Problem 
in International Fisheries Law (2016).

 150  Fisheries Jurisdiction (FRG v Iceland), ICJ Reports 1974 p 175, 195; Fisheries 
Jurisdiction (UK v Iceland), Merits, ICJ Reports 1974 p 3, 26.

 151  Churchill & Lowe (3rd edn, 1999) 285; Orrego Vicuña (1999) 15–17; Lowe & 
Tzanakopoulos in Tams & Sloan (eds), The Development of International Law by the 
International Court of Justice (2013) 177, 191.

 152  Guilfoyle (2009) 101.

 153  FAO International Plan of Action to Prevent, Deter and Eliminate Illegal, Unreported 
and Unregulated Fishing, 23 June 2001, para 18.

 154  The Lacey Act, 16 USC §§3371–8, makes it a crime for US nationals to violate any 
applicable fisheries regulations anywhere, effectively co-opting other states’ conservation 
measures adopted under UNCLOS. For prosecutions: US v Cameron, 888 F2d 1279 (9th Cir, 
1989) (violating International Pacific Halibut Commission regulations); Wood v Verity, 729 F 
Supp 1324 (SD Fla, 1989) (violating Bahamian EEZ regulations). Also: the forfeiture 
proceedings in US v 594,464 Pounds of Salmon, More or Less, 687 F Supp 525 (WD Wash, 
1987) (violation of Taiwanese Salmon regulations); US v Proceeds from Approximately 
15,538 Panulirus Argus Lobster Tails, 834 F Supp 385 (SD Fla, 1993) (Turks and Caicos 
Islands fishing restrictions); US v 144,774 Pounds of Blue King Crab, 410 F3d 1131 (9th Cir, 
2005) (Russian Federation fishing and resource protection laws).

 155  Species of fish which migrate from salt to fresh water to breed, such as the various 
species of Pacific salmon: UNCLOS, Art 66.

 156  Species of fish which migrate from fresh to salt water to breed, such as the freshwater 
eels of the genus Anguilla: UNCLOS, Art 67.

 157  E.g. Convention on the Conservation and Management of Fishery Resources in the 
South East Atlantic Ocean, 20 April 2001, 41 ILM 257 (2002) (SEAFOC); Convention on the 
Conservation of Antarctic Marine Living Resources, 20 May 1980, 19 ILM 841 (1982) 
(CCAMLR); Convention for the Conservation of Southern Bluefin Tuna, 10 May 1993, 1819 
UNTS 360 (CCSBT); Treaty between the Government of Canada and the United States of 
America concerning Pacific Salmon, 28 January 1985, 1469 UNTS 358 (PST).

 158  SEAFOC, Art 6(3)(k)–(l); CCAMLR, Art IX(1)(c)–(d); CCSBT, Arts 5(2), 8(1); PST, Arts 
II(17), XIV(c).

145

146

147

148

149

150

151

152

153

154

155

156

157

158



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

 159  SEAFOC, Art 6(3)(a)–(b), (g)–(h); CCAMLR, Art IX(1)(e), (1)(f), (2), XI; CCSBT, Art 8(2); 
PST, Art II(8).

 160  SEAFOC, Arts 6(3)(c), (8)(a)–(c); CCAMLR, Art IX(1)(f), (2)(a)(g); CCSBT, Art 8(3)(a), 
(4); PST, Art IV(3), (4), (5).

 161  SEAFOC, Arts 6(3)(c), 8(d)–(e); CCAMLR, Art IX(1)(f), (2)(h); CCSBT, Art 8(3)(b), (4); 
PST, Art IV(3)–(5).

 162  SEAFOC, Art 9; CCAMLR, Art XXV; CCSBT, Art 16; PST, Art XXI, Annex III. The capacity 
for these provisions to oust the jurisdiction of an ITLOS tribunal under UNCLOS, Part XV 
and Annex VII was highlighted in the Annex VII tribunal decision in the Southern Bluefin 
Tuna decision, which concerned CCSBT, Art 16: Southern Bluefin Tuna (Australia and New 
Zealand v Japan) (2000) 119 ILR 508. The decision has been much criticized: e.g. Boyle, 
‘Southern Bluefin Tuna Cases’ (2008) MPEPIL.

 163  Agreement for the Implementation of the Provisions of the United Nations Convention 
on the Law of the Sea of 10 December 1982 Relating to the Conservation and Management 
of Straddling Fish Stocks and Highly Migratory Fish Stocks, 4 December 1995, 2167 UNTS 
3.

 164  Orrego Vicuña (1999) 201; Churchill & Lowe (3rd edn, 1999) 309–10; Guilfoyle (2009) 
103–12; Palma, Tsamenyi, & Edeson (eds), Promoting Sustainable Fisheries (2010) 61–3; 
Takei (2013) 61–8.

 165  Notwithstanding the use of the term ‘states parties’ here, the Straddling Stocks 
Agreement makes reference throughout to ‘states’, raising a question whether the 
Agreement purported to require even non-states parties to comply with its provisions: 
Guilfoyle (2009) 104. The Chairman of the drafting committee, however, reiterated the 
parties’ understanding that the Agreement was to apply to states parties only: Rayfuse 
(1999) 20 AYIL 253, 268.

 166  Balton (1996) 27 ODIL 125, 138. Also: Guilfoyle (2009) 104; Gillespie, Conservation, 
Biodiversity and International Law (2011) 446–7.

 167  Straddling Stocks Agreement, Art 21(1). Further: Churchill & Lowe (3rd edn, 1999) 
310; Guilfoyle (2009) 106; Stephens & Rothwell in Freestone (2013) 27, 33.

 168  Straddling Stocks Agreement, Art 21(5).

 169  Ibid, Art 21(6).

 170  Ibid, Art 21(7).

 171  Ibid, Art 21(12).

 172  Generally: Young (2011) ch 5; Meliadò (2012) 46 JWT 1083.

 173  Marrakesh Agreement Establishing the World Trade Organization (Annex 1A: GATT 
1994), 15 April 1994, 1867 UNTS 187.

 174  US—Restrictions on the Imports of Tuna (1991) 30 ILM 1594; US—Restrictions on the 
Imports of Tuna (1994) 33 ILM 839. Further: Matsushita et al, The World Trade 
Organization (3nd edn, 2015) 722–4; Kelly (2014) 48 JWT 501. The decisions prompted 
vigorous criticism from those who wish to see a stronger link between trade and the 
environment: e.g. Charnovitz (1994) 27 Cornell ILJ 459; Bhagwati in Zaelke, Orbuch, & 
Housman (eds), Trade and the Environment (1993) 159; Watson, The WTO and the 
Environment: Development of Competence beyond Trade (2013) 203–4; Reid, Balancing 
Human Rights, Environmental Protection and International Trade (2015) 224–9.

159

160

161

162

163

164

165

166

167

168

169

170

171

172

173

174



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

 175  WTO Doc WT/DS58/AB/R, 12 October 1998, paras 134–42. For commentary: Howse 
(2002) 27 Col JEL 491; Mann (1998) 9 Ybk IEL 28; Schoenbaum (1998) 9 Ybk IEL 35; Wirth 
(1998) 9 Ybk IEL 40.

 176  Generally: Stoll & Vöneky (2002) 62 ZaöRV 21.

 177  Conservation and Sustainable Exploitation of Swordfish Stocks in the South-Eastern 
Pacific Ocean, Order of 20 December 2000 [2000] ITLOS Rep 148.

 178  Request for Consultations: Chile—Swordfish, WTO Doc WT/DS193/1, 26 April 2000. 
Request for Establishment of a Panel: Chile—Swordfish, WTO Doc WT/DS193/2, 7 
November 2000.

 179  The Atlanto-Scandian Herring Arbitration (Denmark in respect of Faroe Islands/ 
European Union), PCA Case No 2013–30.

 180  Request for Consultations: European Union—Measures on Atlanto-Scandian Herring, 
WTO Doc WT/DS469/1, 7 November 2013.

 181  Hong Kong Ministerial Declaration, Annex A: Agriculture, WTO Doc WT/MIN(05)/DEC, 
18 December 2005, para 9; Fisheries Subsidies Ministerial Decision, 13 December 2017, 
WTO Doc WT/MIN(17)/64: at the 2017 WTO Ministerial Conference, Members agreed to 
continue to engage in negotiations with a view to adopting an agreement prohibiting 
certain fisheries subsidies in 2019.

 182  Generally: Gillespie, Whaling Diplomacy (2005); Fitzmaurice, Whaling and 
International Law (2015).

 183  2 December 1946, 161 UNTS 72; amended by the Protocol to the International 
Convention for the Regulation of Whaling, 19 November 1956, 338 UNTS 336.

 184  Whaling Convention, Schedule, para 10(e).

 185  Whaling in the Antarctic (Australia v Japan: New Zealand intervening), ICJ Rep 2014 p 
226. See chapter 15.

 186  1 Gidel (1932) 493–501; François, ILC Ybk 1951/II, 94–9; O’Connell (1955) 49 AJIL 185; 
1 O’Connell (1982) 449–57; Churchill & Lowe (3rd edn, 1999) 223–54; Nandan in 
Freestone, Barnes, & Ong (eds), The Law of the Sea (2006) 75; Rothwell & Stephens (2nd 
edn, 2016) ch 6.

 187  McNair, 1 Opinions 258–64. For a different view, see Egede, Africa and the Deep 
Seabed Regime (2011) 55–9.

 188  Anand, Legal Regime of the Seabed and the Developing Countries (1976); Bennouna 
(1980) 84 RGDIP 120; Kronmiller, 1–3 The Lawfulness of Deep Seabed Mining (1980–1); 
Paolillo (1984) 188 Hague Recueil 135; Dupuy & Vignes (eds), Traité du nouveau droit de la 
mer (1985) 499–686; Brown, 1–3 Sea-Bed Energy and Mineral Resources and the Law of the 
Sea (1986); Joyner (1986) 35 ICLQ 190; Churchill & Lowe (3rd edn, 1999) ch 12; Harrison, 
Making the Law of the Sea: A Study in the Development of International Law (2011) ch 5.

 189  Churchill & Lowe (3rd edn, 1999) 224–9; Lodge in Freestone (2013) 59; Tuerk in 
Attard, Fitzmaurice, & Martinez Gutierrez (2014) 276, 279–84.

 190  UNCLOS, Art 157. For the delimitation of the outer limits of the continental shelf (and 
therefore of the Area): chapter 12.

 191  UNCLOS, Arts 137(2), 140, 150(i), 153(2), 156, 157. Also: Art 149 (‘Archaeological and 
historical objects’).

 192  UNCLOS, Art 153.

175

176

177

178

179

180

181

182

183

184

185

186

187

188

189

190

191

192

https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-15#
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-12#


From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

 193  UNCLOS, Arts 140(2), 160(2)(f)(i).

 194  UNCLOS, Arts 140(1), 144(2), 148, 150, 152(2), 160(2)(f)(i). Reference was also made 
to the ‘special need’ of the landlocked and geographically disadvantaged states among the 
developing states: Arts 148, 152(2), 160(2)(k).

 195  Churchill & Lowe (3rd edn, 1999) 230–1; Rothwell & Stephens (2nd edn, 2016) 138–9. 
Registrations were lodged of sites for India, France, Japan, and the USSR with respect to 
eight investors.

 196  Deep Seabed Hard Mineral Resources Act 1980 (US), 19 ILM 1003, and equivalent 
interim legislation passed by France, Germany, Italy, Japan, Russian Federation, and UK; 
Provisional Understanding Regarding Deep Seabed Matters, 3 August 1984, 23 ILM 1354 
(Belgium, France, Germany, Italy, Japan, the Netherlands, UK, US).

 197  Agreement relating to the Implementation of Part XI, 28 July 1994, 1836 UNTS 3.

 198  Nash (1994) 88 AJIL 733; Oxman (1994) 88 AJIL 687; Sohn (1994) 88 AJIL 696; 
Charney (1994) 88 AJIL 705.

 199  Oude Elferink & Rothwell, Oceans Management (2004) 341–5. And see International 
Seabed Authority, Draft Regulations on Exploitation of Mineral Resources in the Area, ISBA 
Doc ISBA/24/LTC/WP.1, 30 April 2018, 8.

 200  Responsibilities and Obligations of States Sponsoring Persons and Entities with 
Respect to Activities in the Area (2011) 150 ILR 244.

 201  Ibid, 274–5.

 202  Ibid, 275–8, 279–82, 283–5.

 203  Ibid, 297.

 204  Ibid, 292 (citing Articles on the Responsibility of States for Internationally Wrongful 
Acts, Art 48).

 205  Ibid, 305–6 (citing UNCLOS, Art 209(2)).

 206  GA Res 69/292, 19 June 2015.

 207  GA Res 72/249, 24 December 2017.

193

194

195

196

197

198

199

200

201

202

203

204

205

206

207



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

Content type: Book content
Product: Oxford Scholarly Authorities on International Law [OSAIL]
Published in print: 09 July 2019
ISBN: 9780198737445

Part V The environment and natural resources, 14 
Common spaces and cooperation in the use of 
natural resources
James Crawford SC, FBA

From: Brownlie's Principles of Public International Law (9th Edition)
James Crawford

Previous Edition (8 ed.)

Subject(s):

ECT (Energy Charter Treaty) — Freshwater — International watercourses — Natural resources — Water 
— e4423a33-6bfe-1014-a35b-3d9d7c3ed365 — Outer space

https://opil.ouplaw.com/
https://opil.ouplaw.com/home/osail
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445
https://opil.ouplaw.com/view/10.1093/he/9780199699698.001.0001/he-9780199699698


From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

(p. 317) 14  Common spaces and cooperation in the use of 
natural resources
1.  Introduction
The world’s resources and environment are at the same time shared and partitioned, 
indivisible and divided. A world of sovereigns creates the greatest collective action problem 
in history: international law is both the product of this world and one of the few tools at our 
disposal for addressing the problem. Yet, apart from the concepts of res communis as 
applied to the high seas and outer space, and ‘the common heritage of mankind’ as 
variously and vaguely applied to the atmosphere and the oceans,1 international law depends 
mostly on voluntarist devices, in the form of treaties, agreements, international agencies, 
and organizations, in order to regulate access to resources not located wholly within 
national territory. Indeed, the use of such devices in the political conditions of the past led 
to a situation where the law appeared to prevent developing states from having control over 
their own resources, creating by way of backlash a demand for a ‘new international 
economic order’.2

Apart from such questions of economic self-determination, the subject as a whole is 
concerned with machinery, organization, and also the influence of technical considerations 
to a degree uncommon in other areas of the law. Moreover, the agenda evolves with 
changes in technology: in the 1960s, lawyers were concerned with activities such as 
atmospheric nuclear testing with THE potential to seriously affect the environment. More 
recently, the concerns surrounding anthropogenic climate change have prompted the 
development of an international climate change (p. 318) regime.3 Climate change-related 
policies have also given rise to trade and investment disputes.4

The following sections briefly identify some legal issues that can arise in connection with 
the use of shared resources; the generation and use of energy and other uses of 
transboundary water resources, and other forms of transboundary cooperation, as well as 
issues specific to the polar regions and outer space.

2.  Cooperation in the Generation and Use of Energy
(A)  Nuclear energy and the non-proliferation treaty
The utilization of atomic energy for peaceful purposes has been a major field for 
cooperation between states, and between organizations and states, for several reasons: its 
relation to questions of security and disarmament; its (controversial) contribution to dealing 
with anthropogenic climate change by providing a non-fossil-fuel-based energy source; the 
immense cost of development; and the risk posed to human health by nuclear accidents.5 

The most important organization, the International Atomic Energy Agency (IAEA), was 
established in 1957.6 The IAEA provides assistance of various kinds for the development of 
atomic energy in particular states under a system of inspection and control to ensure, inter 
alia, that the aid is not used for military purposes. Following the increased concern about 
nuclear reactors after the Chernobyl accident,7 the IAEA oversaw the development of two 
international agreements: the Convention on Nuclear Safety8 and the Joint Convention on 
the Safety of Spent Fuel and Radioactive Waste Management.9 The (p. 319) disaster at the 
Fukushima nuclear plant in Japan in 2011 raised fresh concerns about the risks of nuclear 
power, and the regime is under scrutiny once again.10
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Other relevant agencies include the European Atomic Energy Community (Euratom)11 and 
the Nuclear Energy Agency of the Organisation for Economic Co-operation and 
Development (OECD).12

As for the use of nuclear energy for non-peaceful purposes, customary international law 
does not contain a comprehensive prohibition of the threat or use of nuclear weapons as 
such, although it is unlikely that any actual use of nuclear weapons would be consistent 
with the law.13 Hitherto the nuclear disarmament regime consists primarily of the Treaty on 
the Non-Proliferation of Nuclear Weapons of 1968 (NPT),14 the Partial Test Ban Treaty of 
1963,15 and the Comprehensive Nuclear Test Ban Treaty of 1995 (CTBT).16 The CTBT bans 
all nuclear explosions on earth, whether for military or peaceful purposes, and sets up a 
global verification regime monitored by the CTBT Organization. It was opened for signature 
in 1996 but is not yet in force, pending ratification by eight of the 44 ‘Annex 2 states’, being 
those states that possess nuclear technology. However, the regime has faced many 
challenges, including North Korea’s continued testing of weapons and its purported 
withdrawal from the NPT,17 India, Pakistan, and Israel’s failure to ratify the NPT,18 and an 
apparently contradictory special deal between the US and India.19 The failure of the 
Marshall Islands’ actions in the International Court against all the nuclear weapons states 
was another, partly self-inflicted, setback.20 (French nuclear testing in the South Pacific had 
earlier been the subject of disputes before the International Court, to somewhat greater 
effect.21) It is unlikely that the CTBT will come into force in the foreseeable future.22

(p. 320) Another significant development occurred in 2015, when Iran, the five Permanent 
Members of the Security Council, and Germany concluded a Joint Comprehensive Plan of 
Action (JCPOA), in which Iran agreed to refrain from seeking, developing, or acquiring any 
nuclear weapons under any circumstances in return for the lifting of all Security Council 
sanctions as well as other multilateral or national sanctions.23

Until recently, there was no treaty prohibition on the possession and manufacture of 
nuclear weapons in every circumstance. But a Treaty on the Prohibition of Nuclear 
Weapons was adopted on 7 July 2017; 122 countries voted in favour of the treaty text, the 
Netherlands voted against, and Singapore abstained. There were many non-participants, 
including all the nuclear-weapons states.24 Even if it comes into force, it will be ineffective 
without a fundamental change of position by the absent states, notably those possessing 
nuclear weapons. Meanwhile, it is in the nature of a prise de position by the signatories. 
The Convention preserves states parties’ ‘inalienable right’ to develop nuclear energy for 
peaceful purposes although only by way of a preambular paragraph.25

(B)  The Energy Charter Treaty
The Energy Charter Treaty,26 together with the Protocol on Energy Efficiency and Related 
Environmental Aspects,27 established an ambitious multilateral regime for energy 
cooperation, building on the political declaration of the 1991 European Energy Charter28 

following the collapse of the Soviet Union. The Charter was an attempt to accelerate 
economic recovery in Eastern Europe through cooperation in the energy sector. Its current 
membership reflects the growing importance of the Asian energy market. There are 54 
members including the EU. Russia signed the Treaty in 1994, but in 2009 announced its 
intention not to ratify; provisional application ended on 18 October 2009 in accordance with 
Article 45(3)(a).29

The Treaty includes provisions on energy-related foreign investment and trade, dispute 
resolution, transit, and energy efficiency. The investment regime is noteworthy—the (p. 
321) first such regime contained in a widely ratified multilateral agreement. The regime is 
divided into pre-investment and post-investment provisions. The pre-investment provisions 
govern market access, and are largely framed as ‘best endeavours’ undertakings. By 
contrast, the post-establishment regime provides for binding obligations resting on the 
principles of most-favoured nation and national treatment. A salient feature is the inclusion 
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of the right for foreign private investors to initiate compulsory arbitration proceedings 
against non-compliant states parties (Art 26).

In 2015, the International Energy Charter was adopted;30 it is a political declaration that 
aims to update the principles of international energy cooperation originally contained in the 
1991 European Energy Charter and to strengthen cooperation between members and non- 
members of the Energy Charter Treaty.31

(C)  Other cases
Further areas of concern in the sharing of energy resources include the creation and 
maintenance of transnational energy grids and the international transport of energy. 
Liberalization of energy-related trade has proceeded apace but the corresponding extension 
and integration between national grids has not kept up. As yet, there are no multilateral 
instruments governing transnational energy grids, although there are proposals for 
extensive integrated grids in Northern Europe,32 and progress has been made with 
hydropower development and power interconnection in the Greater Mekong Subregion.33 

The Association of South East Asian Nations (ASEAN) signed an Agreement on ASEAN 
Energy Cooperation in 1986 and is working towards the establishment of an ASEAN power 
grid, as well as trans-ASEAN gas pipelines.34 Initiatives such as these present numerous 
political and legal challenges.

Article 7 of the Energy Charter Treaty provides that parties shall facilitate free transit of 
energy materials and products on a non-discriminatory basis, and shall ‘encourage relevant 
entities to cooperate’ in modernization, development, and operation of the infrastructure 
required for the transport of energy, such as transmission lines and pipelines. Article 7 
remains a framework provision.35 Bilateral and multilateral pipeline treaties have been 
concluded with the aim of ensuring the reliable supply of energy.36

Various European states have declared that Article 7 is subject to general and conventional 
international law on jurisdiction over submarine cables and pipelines, (p. 322) reflected in 
Article 7(8). Article 7 includes a dispute-resolution process in the event of a dispute over 
any matter arising from the transit of energy materials and products. The transport of 
nuclear energy is governed by IAEA Regulations and the Convention on Physical Protection 
of Nuclear Material.37

3.  Transboundary Water Resources
(A)  Shared freshwater and canals
(i)  Shared freshwater resources
The term ‘international’ with reference to a body of water is merely a general indication of 
rivers and reservoirs which geographically and economically affect the territory and 
interests of two or more states.38 Conceivably, a body of water could be ‘internationalized’, 
that is, given a status entirely distinct from the territorial sovereignty and jurisdiction of 
any state, on the basis of treaty or custom, general or regional, but there is no clear case of 
this; rather, water bodies like rivers are divided by state boundaries. Rivers separating or 
traversing the territories of two or more states are usually subject to the territorial 
jurisdiction of riparian states up to the medium filum aquae, taken to be the deepest 
channel of navigable waters or thalweg.39 But there are exceptions where some other 
boundary is agreed—for example, the San Juan river, which forms part of the boundary 
between Nicaragua and Costa Rica, runs wholly in Nicaragua: the boundary is the right 
bank of the river on the Costa Rican side. However, the border treaty between the riparians 
also provides Costa Rica with a right of navigation on the San Juan ‘con objetos de 
comercio’.40 This right and its qualifier were considered in Navigational Rights, with the 
International Court determining, inter alia, that the phrase meant ‘for the purposes of 
commerce’, thereby ascribing to Costa Rica the right to carry goods and passengers on the 
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river,41 as well as finding that persons so travelling were not required to obtain Nicaraguan 
visas or make payment to Nicaragua.42

The legal regime of rivers, creating rights for other riparians and non-riparian states and 
limiting the exercise of territorial jurisdiction for individual riparians, consists to a large 
extent of treaty law, and the International Court has focused on the terms of the particular 
treaty, making only secondary reference to general international (p. 323) law or local 
custom.43 Broadly, there are different legal regimes for navigational and non-navigational 
uses of rivers. The early assumption that navigational uses enjoyed primacy is no longer 
accurate; irrigation, hydro-electricity generation, and industrial uses are now more 
prominent in many regions than navigation, fishing, and floating of timber, and domestic 
use is growing rapidly.

Lac Lanoux concerned the interpretation of a bilateral treaty, but the tribunal made 
observations on certain Spanish arguments based on customary law. On the one hand, it 
seemed to accept the principle that an upstream state may not change the waters of a river 
in their natural condition in a way that could do serious injury to a downstream state. On 
the other, it stated that ‘the rule according to which States may utilize the hydraulic force of 
international watercourses only on condition of a prior agreement between the interested 
States cannot be established as a custom, or even less as a general principle of law’.44

Issues of liability for changes in the flow of a river as between riparian states will be 
determined within the framework of the law of treaties in combination with the principles of 
state responsibility, as in Gabčíkovo-Nagymaros. At the same time, the Court referred to the 
‘basic right’ of Hungary ‘to an equitable and reasonable sharing of the resources of an 
international watercourse’.45 The case was in some respects special since a boundary river 
was involved. In the Indus Waters Kishenganga Arbitration, a tribunal constituted under the 
Indus Waters Treaty of 1960 found that India had a qualified right to divert water from the 
Kishenganga/Neelum river:46 it was required to preserve adequate downstream flows and 
to mitigate transboundary harm. In making this finding, the tribunal interpreted the 1960 
Treaty in the light of principles of customary international environmental law since 
developed.47

But customary international law does not recognize a right of free navigation on interstate 
rivers.48 Only a minority of states have accepted the Barcelona Convention and Statute on 
the Regime of Navigable Waterways of International Concern of 1921,49 which provides for 
free navigation as between the parties. Some treaty regimes for (p. 324) specific river 
systems provide for free navigation and equality of treatment for riparian states only.50 By 
contrast, the treaty regime for the Danube has long conferred rights of navigation on non- 
riparians. The Belgrade Convention of 1948 maintained free navigation for all states whilst 
retaining powers of control for riparian states.51 Navigation by warships of non-riparian 
states is prohibited. In construing a treaty which creates machinery for the supervision of 
an international regime of navigation, a tribunal may prefer not to employ a restrictive 
interpretation of the powers of the agency of control as against the territorial sovereigns.52

In the River Oder case, the Permanent Court, referring to the various conventions since 
1815, stressed the ‘community of interest of riparian States’ which in a navigable river 
‘becomes the basis of a common legal right, the essential features of which are the perfect 
equality of all riparian States in the use of the whole course of the river and the exclusion of 
any preferential privilege of any one riparian State in relation to the others’.53

In 1966, the International Law Association (ILA) adopted the Helsinki Rules on the Uses of 
Waters of International Rivers as a statement of existing international law covering both 
navigational and non-navigational uses.54 It also adopted the comprehensive revised Berlin 
Rules on Water Resources in 2004.55 The International Law Commission (ILC) worked on 
the topic for over 20 years, culminating in the Convention on the Law of Non-Navigational 
Uses of International Watercourses of 1997 (in force 2015). Part II sets out general 
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principles for watercourses, including factors to be considered for ensuring equitable and 
reasonable utilization and participation, the avoidance of significant harm, and general 
obligations of cooperation including sharing of information. Part III contains detailed 
provisions on prior notification of planned measures. In the absence of agreement, no 
particular use of the watercourse enjoys inherent priority over others.56

In Gabčíkovo-Nagymaros, the Court faced a dispute arising from a 1977 treaty between 
Czechoslovakia and Hungary to dam the Danube river in their respective territories in order 
to produce hydroelectric power in peaking mode. When Hungary refused to construct its 
part of the project, alleging environmental concerns, Slovakia diverted the river further 
onto its territory and built a second upstream dam—a (p. 325) contingency known as 
‘Variant C’. The question was whether, on the basis that Hungary’s refusal was unjustified 
and in breach of the 1977 treaty, Slovakia was entitled to undertake Variant C unilaterally. 
The Court noted that not only was the Danube a shared international watercourse but an 
international boundary river to which the principle of perfect equality between riparian 
states applied. Variant C gave Czechoslovakia control of the river over a considerable 
stretch and deprived Hungary of its right to a reasonable and equitable share. In so 
deciding, the Court extended the principle in the River Oder case to non-navigational uses 
of watercourses.57 The case remains unresolved.

(ii)  International canals
Canals are in principle subject to the territorial sovereignty and jurisdiction of the state or 
states which they separate or traverse. Where the canal serves more than one state, or 
otherwise affects the interests of more than one state, a treaty regime may be created to 
regulate use and administration. The history of three canals of international concern has 
provided the basic materials for jurists seeking to establish general rules.

The Suez Canal was built and opened in 1869 under a private law concession for 99 years 
granted by the Egyptian government to the Universal Suez Maritime Canal Company. For 
most of its history, the latter was a joint Franco-Egyptian company with aspects of its 
existence and functioning subjected to either French or Egyptian law. The British 
government became the largest shareholder. Under Article I of the Convention of 
Constantinople of 1888,58 the canal ‘shall always be free and open, in time of war as in time 
of peace, to every vessel of commerce or of war, without distinction of flag’. The parties 
agreed not to interfere with the free use of the canal and not to subject it to the right of 
blockade.

In 1954, Britain and Egypt agreed on British withdrawal from the Suez Canal base; the 
parties recognized that the canal ‘which is an integral part of Egypt, is a waterway 
economically, commercially and strategically of international importance’.59 In 1956, the 
Egyptian government nationalized the canal company, under a law providing for 
compensation,60 but made no claim to alter the status of the canal itself. Britain, France, 
and other states argued for the illegality of this measure, linking the status of the company 
and the concession with the status of the canal, and alleging that the nationalization was 
incompatible with the ‘international status’ of the canal. As a result of the Franco-British 
invasion later in the same year, Egypt abrogated the 1954 Agreement.61 On 24 April 1957, 
Egypt made a declaration confirming the rights and obligations (p. 326) arising from the 
Convention of Constantinople. The Declaration was registered under Charter Article 102, 
although it was a unilateral act.62

Until 1978, the Panama Canal Zone was occupied and administered by the US, 
independently of Panama, under the Hay–Bunau–Varilla Treaty of 1903,63 which provided 
that the canal should be neutral in perpetuity and open to the vessels of all nations. Even 
before this, the Hay–Pauncefote Treaty had guaranteed free navigation, even in time of war, 
in terms borrowed from the Convention of Constantinople.64 But by a Treaty of 1977 (as 
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amended in 1978), Panama was recognized as ‘territorial sovereign’ with rights of 
management of the canal granted to the US for the duration of the Treaty.65

The Kiel Canal, though important for international commerce, was controlled by Germany 
untrammelled by special obligations until, in the Treaty of Versailles, it was provided that, 
except when Germany was a belligerent, the canal was to be open to vessels of commerce 
and of war of all nations on terms of equality (Art 380). In 1936, the relevant provisions of 
the Treaty of Versailles were denounced by Germany, and other states seem to have 
acquiesced in this.66

It is doubtful if the existing materials justify any general principle concerning international 
canals. But there is some authority to the contrary. In the Wimbledon, a British vessel 
chartered by a French company, en route to Danzig with munitions for the Polish 
government, was refused access to the Kiel Canal. The issue was whether, given that Poland 
and Russia were at war, Germany was justified in holding that Article 380 of the Versailles 
Treaty did not preclude the observance of neutrality. The judgment, in upholding an 
expansive interpretation of the right of transit, referred to the Suez and Panama canals as 
‘precedents’ which were:

merely illustrations of the general opinion according to which when an artificial 
waterway connecting two open seas has been permanently dedicated to the use of 
the whole world, such waterway is assimilated to natural straits in the sense that 
even the passage of a belligerent man-of-war does not compromise the neutrality of 
the sovereign State under whose jurisdiction the waters in question lie.67

It will be noted that this proposition was ancillary to an exercise in treaty interpretation and 
that even the general proposition depends on the incidence of ‘permanent dedication’. 
Moreover, interested states are reluctant to generalize: in 1956, the US regarded the Suez 
Canal as having an ‘international status’, while denying this in the case of the Panama 
Canal.68

(p. 327) (B)  Joint boundary commissions
Joint boundary commissions have been used to facilitate transborder cooperation and the 
resolution of boundary disputes between neighbouring states for centuries, with the 
Ottoman Commissions in the late 1400s,69 or the Caro-Ornano Commission attempting to 
negotiate the border between France and Spain in the 1780s.70 Today, joint boundary 
commissions are common.71

Traditionally, the primary function of a boundary commission has been to delimit or 
demarcate and maintain the boundary, frequently as part of a peace settlement or dispute- 
resolution process. Commissions may also be involved in ongoing cross-border water and 
environmental management.72 They are usually established by treaty and can be temporary 
or permanent. Examples include the Canada/US International Joint Commission,73 the US/ 
Mexico International Boundary and Water Commission,74 and the Cameroon/Nigeria Mixed 
Commission.75

In Pulp Mills, the Court had occasion to consider the role of the Administrative Commission 
of the River Uruguay (CARU), as established by the 1975 Statute of the River Uruguay.76 

The statute established CARU as a cooperative organ for management of the river, a 
position that the Court took seriously. Accordingly, when Uruguay failed to inform Argentina 
through CARU that it was about to issue initial environmental approval for two contested 
pulp mills, the Court held it to be in breach of its international obligations.77
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(C)  Joint development zones
Since the Second World War, the jurisdiction of coastal states over marine resources (living 
and non-living) has expanded greatly.78 The need for cooperation in the exploitation of such 
resources in areas that are subject to competing unresolved territorial (p. 328) claims, or 
where the resources straddle maritime boundaries, has led to the practice of establishing 
joint development zones (JDZs).

The practice of establishing JDZs as an interim measure is reinforced by UNCLOS Articles 
74(3) and 83(3), which provide that pending agreement on the delimitation of the Exclusive 
Economic Zone (EEZ) or continental shelf, the states concerned ‘shall make every effort to 
enter into provisional arrangements of a practical nature’.79 These bilateral arrangements 
cover matters such as the allocation of rights and obligations arising from exploitation 
activities, supervision and management of the exploitation, protection of the marine 
environment, inspection rights, and dispute settlement.80

JDZs are important both in the context of non-living resources, such as offshore 
hydrocarbon deposits,81 and for the exploitation, conservation, and management of 
transboundary fish stocks.82 For example, in February 2012 the US and Mexico signed an 
agreement on cooperative measures to regulate development of deep water oil and gas 
deposits in the area of their international maritime boundary in the Gulf of Mexico.83 Other 
cases include zones established between Nigeria and São Tomé and Príncipe;84 Indonesia 
and Australia;85 and various arrangements in North East Asia.86

(D)  Landlocked states and enclaves
There are 43 landlocked states (plus Kosovo) and numerous enclaves detached from the 
metropolitan territory and lacking access to the sea.87 Rights of transit, particularly for 
trade purposes, are normally arranged by treaty, but they may exist by revocable licence or 
local custom.88 A right of transit may be posited as a general principle of law in itself or on 
the basis of a principle of servitudes or other general principles of law.89 However, a 
general right of transit is difficult to sustain.

Against this unpromising background must be considered various attempts to improve the 
legal position of landlocked states. At UNCLOS I, the Fifth Committee considered the 
question of their free access to the sea. The result was Article 3 of the (p. 329) Convention 
on the High Seas,90 which provides for free transit on a basis of reciprocity, and equal 
treatment in respect of port access and use. Article 4 recognizes the right of every state, 
whether coastal or not, to sail ships under its flag on the high seas. The UN Convention on 
the Transit Trade of Landlocked States91 adopts the principle of free access and sets out the 
conditions under which freedom of transit will be granted. The Convention provides a 
framework for the conclusion of bilateral treaties and is not dispositive with respect to 
rights of access.

UNCLOS Part X is devoted to the ‘right of access of land-locked states to and from the sea 
and freedom of transit’.92 The key provision is Article 125, which provides for landlocked 
states to enjoy freedom of transit through the territory of transit states by all means of 
transport in accordance with bilateral, subregional, or regional agreements between the 
landlocked states and transit states. Article 125(3) provides that transit states have the 
right to take all measures necessary to ensure their legitimate interests are not thereby 
infringed. While this article constitutes a clear recognition of the principle, the modalities 
called for must involve substantial qualifications in practice.

Thirty-one of the landlocked states are developing states, among them 16 least developed 
countries. The economic marginalization and special needs of these countries were 
recognized in the Millennium Declaration and at subsequent international conferences. An 
international ministerial conference in 2003 adopted the Almaty Declaration and 
Programme of Action, setting as priorities the strengthening of transit transport 
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cooperation, infrastructure, and trade for the benefit of developing landlocked and transit 
states.93

4.  The Polar Regions
(A)  Antarctica
The issues arising from territorial claims in polar regions94 were outlined in chapter 10. The 
object of the Antarctic Treaty is to ensure that Antarctica is used for peaceful purposes only, 
to promote international scientific cooperation within Antarctica, and to put aside disputes 
about territorial sovereignty.95 Military personnel and equipment may be used in pursuing 
peaceful purposes. Nuclear explosions, for whatever purpose, are prohibited. The Treaty 
applies to the area south of 600S, and includes all the continental shelves but reserves the 
rights of states (not only contracting parties) with regard to the high seas in the area (Art 
VI).

(p. 330) Article IV reserves the rights and claims of contracting parties to territorial 
sovereignty in the area; also the legal position of the non-recognizing states.96 Thus, states 
with outstanding claims are protected from new sources of competition, while non- 
claimants are free to pursue scientific research without seeking permission.

Two other matters may be mentioned. First, there is a liberal inspection system involving a 
right to designate observers unilaterally and provision for complete freedom of access for 
such observers to all areas of Antarctica. Secondly, jurisdiction cannot in the context rest on 
the principle of territoriality. From the jurisdictional point of view, the area is treated as res 
nullius and the nationality principle governs. However, general principles will have to be 
resorted to when a national of one party commits an offence or civil wrong against a 
national of another party or of a non-party.97

Three instruments supplement the regime: the Convention on the Conservation of Antarctic 
Seals (1972),98 the Convention on the Conservation of Antarctic Marine Living Resources 
(1980),99 and the Protocol on Environmental Protection to the Antarctic Treaty (1991).100 

Whaling disputes, continental shelf claims, prospecting for offshore hydrocarbon resources, 
and the effects of climate change present significant challenges to the Antarctic treaty 
system.101

(B)  The Arctic
No overarching regime equivalent to the Antarctic Treaty system operates in the Arctic,102 

which is instead governed largely by the law of the sea,103 as well as by multilateral and 
bilateral agreements on specific issues,104 soft law declarations and (p. 331) 
understandings,105 and the domestic legislation of the eight Arctic states.106 These states 
work together to implement the Arctic Environmental Protection Strategy, also known as 
the Rovaniemi Process.107 In 1996, they created the Arctic Council as a forum for 
intergovernmental cooperation and coordination on issues of sustainability and 
environmental protection in the region. Several indigenous organizations are recognized as 
permanent participants in the Council.

The presence of a permanent human population in the Arctic (around 4 million people), the 
fact that there is no land territory underlying the Arctic icecap, and other fundamental 
differences mean that many of the successful measures of the Antarctic regime could not 
feasibly be transposed.108 Prominent areas of environmental concern in the Arctic include 
the melting of the sea ice and other effects of global warming, particularly for the 
indigenous peoples of the region.109 There are also numerous sources of potential conflict 

93

94

95

96

97

98

99 100 

101

102 

103

104

105 106

107

108

109

https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-10#


From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

in terms of the law of the sea, including maritime delimitation and regulating navigation as 
the ice melts.110

5.  Outer Space
There is no reason for believing that international law is spatially restricted.111 It may not 
be required to boldly go in advance of human interaction—but it is applicable to 
international exchanges and relations wherever they may occur. New arenas of human 
activity create problems and the law may have to adapt very quickly to cope with them, as it 
did in the case of exploitation of the continental shelf after 1945 (see chapter 11). The 
General Assembly has proclaimed that ‘[i]nternational law, including the Charter of the 
United Nations, applies to outer space and celestial bodies.’112 The analogy most applicable 
is that of the high seas, a res communis, but such a category is not a source of precise 
rules.

Although much remains to be done, particularly in relation to controlling military uses of 
space, a solid area of agreement on some basic rules has been achieved since (p. 332) space 
exploration began in 1957 with the launch of Sputnik 1 by the Soviet Union. The basis for 
agreement has been an early acceptance of the principle that outer space and celestial 
bodies are not susceptible to appropriation by states. Evidence of generally accepted 
principles is provided by the General Assembly Resolution of 13 December 1963,113 

adopted unanimously, which contains ‘a declaration of legal principles’ governing activities 
of states in the exploration and use of outer space.

Five multilateral treaties on outer space have been concluded since the 1963 resolution:

(1)  Outer Space Treaty (1967); 114

(2)  Agreement on the Rescue of Astronauts, the Return of Astronauts and the Return 
of Objects Launched into Outer Space (1968); 115

(3)  Convention on International Liability for Damage Caused by Space Objects 
(1972); 116

(4)  Convention on Registration of Objects Launched into Outer Space (1974);  117 and

(5)  Agreement Governing the Activities of States on the Moon and Other Celestial 
Bodies (1979). 118

The regime created by the Outer Space Treaty, adopted as a sequel to the 1963 resolution, 
is not dissimilar to that of the Antarctic Treaty of 1959, with the important difference that 
there are so far no claimants to sovereignty in outer space. Article 1 provides that 
exploration and use of outer space ‘shall be carried out for the benefit and in the interests 
of all countries … and shall be the province of all mankind’; and further, outer space 
(including the moon and other celestial bodies) ‘shall be free for exploration and use by all 
states without discrimination of any kind, on a basis of equality and in accordance with 
international law, and there shall be free access to all areas of celestial bodies’. Freedom of 
scientific investigation is established. Article 2 provides that outer space ‘is not subject to 
national appropriation by claim of sovereignty, by means of use or occupation, or any other 
means’.

There is no provision on the precise boundary between outer space and airspace, that is, 
between the regime of res communis and the sovereignty of states over national territory. 
Until there is agreement on the legality of certain types of activity on the fringes of national 
airspace, states will tend to reserve their positions on a boundary line beyond which the 
application of sanctions against unlawful activities may be (p. 333) problematic. The lowest 
limit above the earth sufficient to permit free orbit of spacecraft would make a sensible 
criterion: this limit would be of the order of 100 miles, the lowest technically desirable 
altitude of orbit.119 There may be a customary rule that satellites in orbit cannot be 
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interfered with unless interference is justified in terms of the law concerning individual or 
collective self-defence.

The general regime is, like that of the high seas, based on free use and a prohibition of 
claims to sovereignty by individual states. However, if and when the moon and other bodies 
are the objects of regular human activity, bases will be set up which may create some sort 
of possessory title. In any event, the existing rules need development to cope with the 
practical problems of peaceful but competing uses and matters of jurisdiction. Article 8 of 
the Outer Space Treaty provides that ‘a State Party to the Treaty on whose registry an 
object launched into outer space is carried shall retain jurisdiction and control over such 
object, and over any personnel thereof, while in outer space or on a celestial body’. The UN 
has maintained registers of launchings, first in accordance with a 1961 General Assembly 
resolution,120 then under the Registration Convention of 1974. Article 6 of the Outer Space 
Treaty provides that states parties shall bear responsibility for national activities in space, 
whether carried on by governmental or by non-governmental entities. Article 7 provides 
that states parties that launch objects into outer space, and states parties from whose 
territory or facility objects are launched, are strictly liable for damage caused by such 
objects to other states parties or their nationals. Article 9 of the Outer Space Treaty lays 
down standards of conduct for states engaged in exploration and use of outer space. Thus, 
activities shall be conducted ‘with due regard to the corresponding interests of all other 
States Parties to the Treaty’ and study and exploration shall be carried out so as to avoid 
harmful contamination of outer space and celestial bodies and also ‘adverse changes in the 
environment of the Earth resulting from the introduction of extraterrestrial matter’.

Article 4 of the Outer Space Treaty creates a regime of demilitarization.121 But the desire to 
maintain outer space for peaceful uses has led to growing concern that the regime is 
inadequate to prevent the ‘weaponization’ of outer space, through the placement in orbit of 
devices with destructive capacity.122 In 2014, Russia and China presented to the Conference 
an updated draft treaty on the prevention of the placement of weapons in outer space and 
of the threat or use of force against outer space objects.123 The draft (p. 334) has not yet 
been adopted, not least because of continued US opposition.124 The General Assembly has 
observed that the Conference on Disarmament has prime responsibility for negotiating a 
multilateral treaty on preventing an arms race in space.125

An important feature of the use of outer space, as opposed to its exploration, has been the 
employment of satellites in orbit to develop telecommunications and broadcasting. The 
major developments so far have been based on the cooperative management of such 
activities by means of international organizations. The principal organization is INTELSAT, 
first established as a consortium of interests in 1964, but placed on a permanent basis in 
1973. The definitive arrangements consist of an interstate agreement and an Operating 
Agreement,126 to which both governments and designated entities, public or private, may 
be parties. INTELSAT was privatized in 2005.127

In addition, there are regional systems and a global specialized network, International 
Maritime Satellite Organization (INMARSAT).128 Problems created by these developments 
include the conservation of the radio frequency spectrum and the powers of the 
International Telecommunications Union (ITU) and UNESCO to take action in the matter, 
and also the legal responsibility of international organizations for space activities. Article 6 
of the Outer Space Treaty provides that ‘responsibility for compliance with this Treaty shall 
be borne both by the international organization [which carries on activities in outer space] 
and by the States Parties to the Treaty participating in such organization’.129 The collision 
of a dead Russian satellite and an active US satellite in 2009 highlighted the need for 
improved management of space debris and traffic.130
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Activities in outer space necessarily involve the type of problem met in the context of 
enjoyment of the freedoms of the high seas. Certain activities are considered in certain 
quarters either to infringe the principle of non-appropriation or to involve breaches of other 
principles of general international law. The first category is exemplified by the phenomenon 
of geostationary (or synchronous) satellites, which remain fixed above a given location on 
the earth’s surface. Eight equatorial states have claimed that the individual segments of the 
unique (and therefore finite) geostationary orbit are subject to a regime of national 
sovereignty.131 Such claims are difficult to reconcile with Articles 1 and 2 of the Outer 
Space Treaty.

(p. 335) In any event, there is a fine line to be drawn between excessive use of the orbit and 
appropriation. Space satellites can also be used for the collection of data relating to the 
earth’s surface and also subsurface conditions, that is, remote sensing. The legality of 
remote sensing is to some extent problematic.132

The General Assembly continues to promote international cooperation in the peaceful uses 
of outer space,133 as well as transparency and confidence-building measures in outer space 
activities.134 It has designated 12 April as the annual International Day of Human Space 
Flight to commemorate the first human space flight by Yuri Gagarin (USSR) in 1961.135

6.  Conclusion
No overall conclusions can be drawn from the rather miscellaneous range of topics grouped 
in this chapter. Customary international law plays a role, at times a dynamic one, but 
caution is needed to avoid postulating as rules what are in truth pragmatic solutions to 
specific problems. In all the cases discussed, what matters above all are the specificities of 
the treaty regime and its implementation in practice.
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(p. 336) 15  Legal aspects of the protection of the 
environment
1.  The Role of International Law in Addressing Environmental 
Problems
Increased appreciation of the many risks to the earth’s environment and the potentially 
irreversible damage which may be caused by human activity has resulted in an effort by 
governments acting collectively, by international organizations, and by non-governmental 
organizations, to enhance legal protection of the environment.1 The resulting agenda is 
extensive: it includes the depletion of the ozone layer, problems of transboundary air 
pollution and anthropogenic climate change, the risks created by reliance on nuclear power, 
the protection of the polar regions, the conservation of endangered species of flora and 
fauna, the control of the disposal of ultra-hazardous wastes, and a range of procedural 
obligations from information exchange to environmental assessment. The policy issues 
generated by such an agenda are often difficult to resolve: inevitably the issues do not 
concern the ‘environment’ in isolation, but relate to economic and social priorities, systems 
of loss distribution, and issues of development. Reconciling the protection of the 
environment with other issues such as these is sometimes referred to as the goal of 
sustainable development.

(A)  Environmental issues under general international law
Environmental concerns are reflected in many areas of international law: relevant 
categories include the law of the sea, the legal regime of Antarctica, and the non- 
navigational uses of international watercourses. But it is evident that general international 
(p. 337) law does not provide the focused problem-solving which may result from carefully 
prepared standard-setting treaties linked with domestic and international support systems 
and funding. The development of specialized environmental regimes by treaty seeks to 
address this deficiency.

Nonetheless, the legal underpinnings of the protection of the environment continue to be 
institutions of general international law. This is apparent from the literature, which typically 
invokes the principles of state responsibility of the territorial sovereign for sources of 
danger to other states created or tolerated within its territory, and cites Trail Smelter2 and 
(less appropriately) Corfu Channel.3 It should come as no surprise that cases concerning 
environmental issues have also—and centrally—involved issues of general international law. 
Nuclear Tests concerned issues of admissibility and remedial law, as well as the status of 
unilateral promises.4 Certain Phosphate Lands in Nauru related to issues of admissibility, 
the regime of a former UN trust territory, and state responsibility.5 The advisory opinion of 
the International Tribunal for the Law of the Sea (ITLOS) Seabed Disputes Chamber on 
responsibility and liability for international seabed mining addressed important questions of 
treaty interpretation.6

In practice, specific transboundary problems will have a background in treaty relations and 
other dealings between states. Gabčíkovo-Nagymaros, relating to a joint hydroelectric 
project on the Danube, was concerned with the law of treaties and related points of state 
responsibility (issues of justification for breaches of treaty obligations).7 Pulp Mills dealt 
with the law of treaties, international organizations, and international watercourses.8 

Environmental concerns may arise in connection with law of the sea issues,9 and 
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international trade disputes brought before the World Trade Organization (WTO) Dispute 
Settlement Body,10 among others.

(B)  Deficiencies in the adversarial system of responsibility
The key problem with focusing on responsibility as a means of ensuring environmental 
protection is that it addresses issues after damage has already occurred, instead of focusing 
on the need for prevention of damage in the first place. This deficiency is reflected in the 
growing support for the principle of preventive action in the area of environmental 
protection.

(p. 338) A particular difficulty is the selection and deployment of an appropriate basis of 
claim. Environmental impacts are often, in physical terms, incremental and may involve 
complex and diffuse causal mechanisms. The requirement of material or significant damage 
as a necessary condition of claim bears an uneasy relation to the scientific proof of a certain 
threshold of damage caused by an overall rise in radiation or other forms of pollution, and 
problems of multiple causation often arise.

In Nuclear Tests, the applicants employed the international law equivalent of trespass to 
deal with this problem: the deposit of radioactive fall-out was classified as a violation of 
their territorial sovereignty.11 Likewise, the concept of ‘decisional sovereignty’ was used, 
referring to their right to determine what acts should take place within their territory. 
Implicit in these arguments was the proposition that little or no material harm to the 
applicants or their nationals would be caused by levels of fall-out which—over the distances 
involved—were rather less than the natural background radiation. The Court avoided the 
underlying legal problem by elevating official French statements into a binding 
commitment; the Australasian claims were thereby held to be moot, and French 
atmospheric testing ceased.12

It has been said that the decision in Nuclear Tests ‘suggested that an international tribunal 
cannot grant injunctions or prohibitory orders restraining violations of international law’.13 

This is unjustified, and declarations are given by the Court which are injunctive in effect, as 
the joint dissenting opinion pointed out.14

But international claims—whether before the Court or a tribunal—can take many years to 
resolve, during which time the project in question—whether dam,15 bridge,16 or large-scale 
land reclamation project17—may have been completed with little prospect of reversal. 
Requests for interim measures of protection addressed to the International Court or other 
tribunals thus have a crucial role.18

(p. 339) (C)  The Rio conference 1992 and the development of 
international environmental law
Evidence of international concern for environmental protection may be found in earlier 
international agreements such as the Convention relative to the Preservation of Fauna and 
Flora in their Natural Habitat (1936),19 the Convention between the United States of 
America and Mexico for the protection of migratory birds and game mammals (1937),20 and 
the International Agreement for the Regulation of Whaling (1938).21 But greater momentum 
and political impact were afforded by such organizations as the World Wildlife Fund 
(founded 1961) and Greenpeace (founded 1971). The earlier sectoral approach was to a 
degree subsumed in a broader political and legal agenda culminating in the Rio Conference 
in 1992. An important step was the Brundtland Report, produced in 1987 by the World 
Commission on Environment and Development to address the challenge of finding 
multilateral paths towards sustainable development.22 It was the first major report to focus 
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on global sustainability, linking environmental and developmental issues; further, it 
proposed solutions based on international cooperation, and institutional and legal change.

In 1992, the UN Conference on Environment and Development produced Agenda 21, a plan 
of action calling for the ‘further development of international law on sustainable 
development, giving special attention to the delicate balance between environmental and 
developmental concerns’.23 It also produced the Rio Declaration on Environment and 
Development,24 containing 27 principles linked to the concept of sustainable development, 
and the non-binding Authoritative Statement of Principles for a Global Consensus on the 
Management, Conservation and Sustainable Development of All Types of Forests (the Forest 
Principles).25 In addition, the Convention on Biological Diversity (Biodiversity Convention)26 

and the Framework Convention on Climate Change (UNFCCC)27 were opened for signature.

2.  Emergent Legal Principles
A number of candidate legal principles have emerged from this ferment of activity: the more 
important of these may be briefly reviewed.

(p. 340) (A)  The preventive principle
As the International Court has observed, the ‘often irreversible’ character of environmental 
damage, and the limitations of reparation after the fact, mean that prevention is of the 
utmost importance.28 The preventive principle29 requires action to be taken at an early 
stage. It is supported through a wide range of domestic and international measures 
directed at prohibiting harmful activities and enforcing compliance with standards.

In 2001, the ILC adopted the Draft Articles on the Prevention of Transboundary Harm from 
Hazardous Activities.30 This was the product of dividing its work on transboundary harm 
into two parts, prevention on the one hand, and on the other, liability for transboundary 
harm.31 The Draft Articles dealing with prevention ‘apply to activities not prohibited by 
international law which involve a risk of causing significant transboundary harm through 
their physical consequences’. Limiting activities to those ‘not prohibited by international 
law’ was ostensibly intended to separate issues of international liability from the topic of 
responsibility.32

The Draft Articles draw on other established principles of international environmental law. 
For example, the requirement that a state ‘shall take all appropriate measures to prevent 
significant transboundary harm or at any event to minimize the risk thereof’ invokes the 
precautionary principle, though the formulation used has been criticized.33 Draft Article 7 
includes environmental impact as a tool to assess the likelihood of transboundary harm. In 
requiring cooperation between states to prevent transboundary harm, the Draft Articles 
also rely on the dynamics of international politics and supporting structures of international 
law to implement the provisions of any convention based upon them. Seeking to address 
circumstances which formed the basis of disputes in cases such as Trail Smelter, the 
International Law Commission (ILC) also sets out the ‘fundamental principle that the prior 
authorization of a state is required for activities which involve a risk of causing significant 
transboundary harm undertaken in its territory or otherwise under its jurisdiction or 
control’. Despite the uncertainty surrounding their future status, the Draft Articles provide 
an authoritative statement on the scope of a state’s international legal obligation to prevent 
a risk of transboundary harm.34

(p. 341) (B)  The precautionary principle
Probably the best known of the still evolving legal principles of environmental protection is 
the precautionary principle.35 This has been described as ‘an attempt to codify the concept 
of precaution in law’36 where ‘precaution’ is defined as a strategy for addressing risk.37 

Although well known, it is difficult to define. Sands and Peel observe that there is ‘no clear 
and uniform understanding of the meaning of the precautionary principle among states and 
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other members of the international community’.38 Moreover, the consequences of applying 
the precautionary principle differ widely, depending on the context.

On the other hand, from the 1970s the precautionary principle has been used in some 
national systems (e.g. Germany and the US),39 and it is part of European law.40 Extending 
the logic of precaution to the international level, the ‘precautionary approach’ receives 
clear support in the Rio Declaration (Principle 15):

In order to protect the environment, the precautionary approach shall be widely 
applied by states according to their capabilities. Where there are threats of serious 
or irreversible damage, lack of full scientific certainty shall not be used as a reason 
for postponing cost-effective measures to prevent environmental degradation.

Different permutations of the precautionary principle are found in numerous multilateral 
instruments, such as the UNFCCC and the Biodiversity Convention. The precautionary 
principle can be interpreted to imply that precautionary regulation is justified when there is 
no clear evidence about a particular risk scenario, when the risk itself is uncertain, or until 
the risk is disproved.41 The precautionary principle was affirmed as an obligation of 
sponsoring states in the advisory opinion of the ITLOS Seabed Disputes Chamber.42 In the 
Indus Waters Kishenganga Arbitration, Pakistan sought to invoke the precautionary 
principle as an interpretative tool for disputed provisions under the 1960 Indus Waters 
Treaty. However, the tribunal concluded that the Treaty limited the external sources it could 
consider. As a result, it (p. 342) was not appropriate for the tribunal ‘to adopt a 
precautionary approach and assume the role of policymaker’.43

(C)  The concept of sustainable development
Although emerging as a distinct field of scholarship, the existence of sustainable 
development as a distinct legal concept, that is, one which gives rise to or defines 
actionable rights, is controversial.44 Given the breadth of the concept, which includes trade, 
investment, and social concerns, it can be argued that sustainable development is better 
understood as a collection, or collocation, of different legal categories, and as a ‘general 
guideline’.45

The most commonly cited definition, from the Brundtland Report, is ‘development that 
meets the needs of the present without compromising the ability of future generations to 
meet their own needs’.46 Development, a process of change towards improving the quality 
of life for human beings and their communities, is said to be sustainable when it is achieved 
by the integration of social, economic, and environmental considerations in a way that 
provides for and protects the long-term well-being of populations. The field of sustainable 
development law refers to the emerging body of legal instruments, norms, and treaties 
directed at implementing this balance, as well as to the distinctive procedural elements 
(often based on human rights law) underpinning them. The objective of sustainable 
development is increasingly included in general economic treaties and regional integration 
treaties as well as in international decisions.47

(D)  The polluter-pays principle
The polluter-pays principle48 is again not so much a rule as another general guideline. 
Article 16 of the Rio Declaration expresses the idea in these terms:

National authorities should endeavour to promote the internalisation of 
environmental costs and the use of economic instruments, taking into account the 
approach that the polluter should, in principle, bear the cost of pollution, with due 
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regard to the public interest and without distorting international trade and 
investment.

Birnie, Boyle, and Redgwell describe the principle as ‘an economic policy for allocating the 
costs of pollution or environmental damage borne by public authorities’ (p. 343) with 
‘implications for the development of international and national law on liability for 
damage’.49 It is clear from the language of Article 16 of the Rio Declaration that the 
principle is essentially programmatic and hortatory: ‘the polluter pays principle … does not 
govern relations or responsibilities between states at the international level’.50 Its content 
is vague; it is unclear, for example, whether it entails strict liability. If so, it goes beyond 
normal principles of state responsibility for damage affecting the legal interest of another 
state.

(E)  The sic utere tuo principle
The general obligation of states to ensure that activities within their jurisdiction and control 
respect the environment of other states (and of areas beyond national control) was affirmed 
by the International Court in Legality of the Threat or Use of Nuclear Weapons.51

(F)  Environmental impact assessment
Environmental impact assessment (EIA) is a technique for integrating environmental 
considerations into decision-making processes.52 In international law, the duty to undertake 
an EIA is expressed in Principle 17 of the Rio Declaration:

[E]nvironmental impact assessment, as a national instrument, shall be undertaken 
for proposed activities that are likely to have a significant adverse impact on the 
environment and are subject to a decision of a competent national authority.

EC Directive 85/337/EEC53 was the first international instrument to adopt EIA, although 
implicit recognition can also be found in Principle 21 of the Stockholm Declaration of 
1972.54 The most prominent international convention in the field is the Espoo Convention 
on Environmental Impact Assessment in a Transboundary Context of 1991,55 which 
‘requires its parties to assess the transboundary environmental effects of certain actions 
within their jurisdiction and to notify and consult with potentially affected states about 
those effects’.56 The latest periodic review of the Convention notes (p. 344) the inconsistent 
application of concepts in the Convention, a lack of standardized practice, and the need for 
states to address issues regarding late reporting.57 Nonetheless, the requirement to 
conduct EIAs is an important element of preventing transboundary harm from hazardous 
activities. This was recognized by the International Court in Pulp Mills, where it was said 
that the practice of undertaking EIAs:

has gained so much acceptance among States that it may now be considered a 
requirement under general international law to undertake an environmental impact 
assessment where there is a risk that the proposed industrial activity may have a 
significant adverse impact in a transboundary context, in particular, on a shared 
resource.58

The Court reaffirmed in Construction of a Road in Costa Rica that states must conduct EIAs 
for projects that could result in transboundary harm.59 It noted that a state of emergency 
under domestic law does not affect the requirement in international law to carry out such 
an assessment.60
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On the other hand, the Court in Pulp Mills held that the content of EIAs is to be defined by 
the relevant national law.61 Similarly, in the Indus Waters Kishenganga Arbitration, the 
arbitral tribunal found that ‘there is no single “correct” approach to such environmental 
assessments’.62 This ‘hybrid’ obligation raises problems, inter alia, for the evaluation of 
transboundary harm. More fundamentally, it is difficult to see how there can be an 
international obligation to do something the content of which is defined exclusively by the 
national law of the obligor.

(G)  Quantification of environmental damages
If environmental regulations at the international level are to have real effects, courts and 
tribunals will be faced with difficult issues of assessment and quantification of damages.63 

Thus far, these have largely been avoided, for example by offsetting claim and counterclaim 
(as recommended in Gabčíkovo-Nagymaros64), or by awarding other forms of remedy such 
as cessation.65

In the Certain Activities case, however, the International Court had to assess remediation 
damages to a small area of Costa Rican wetland, affected by unlawful Nicaraguan (p. 345) 
dredging activities.66 The Court upheld in principle Costa Rica’s claim for ‘impairment or 
loss of the environmental goods and services of the impacted area in the period prior to 
recovery’ but awarded $120K under that head instead of some $2.8 million claimed. For 
costs and expenses arising, it awarded ca $185K. The amount awarded for impairment was 
criticized in the dissent as a ‘token’ amount and as unreasoned.67

3.  Development of Multilateral Standard-Setting Conventions
A significant development in international law, and one that characterizes international 
environmental law, is the evolution of multilateral standard-setting conventions. These 
conventions, drafted and agreed in response to international collective action problems 
pertaining to the environment, establish international environmental regimes which provide 
both the structure and resources for addressing the issue at their core. Both the 
development and the effectiveness of international environmental regimes have been the 
subject of interdisciplinary scholarship.68

(A)  Traffic in endangered species
The Convention on International Trade in Endangered Species of Wild Fauna and Flora 
(CITES) was agreed in 1973 and now has 183 parties.69 An earlier meeting of the World 
Conservation Union (IUCN) in Nairobi (1963) was a catalyst for CITES;70 IUCN continues to 
support CITES through scientific advice and advocacy. The CITES Secretariat is located in 
Geneva and is administered by the UN Environment Program (UNEP). CITES seeks to 
regulate trade in species threatened with extinction by providing that the trade in such 
species ‘must be subject to particularly strict regulation in order not to endanger further 
their survival and must only be authorized in exceptional circumstances’.71 Parties are 
obliged to penalize trade in listed species and confiscate specimens when found; they are 
also required to make periodic reports to the Secretariat regarding their implementation of 
the Convention. CITES is an example of an environmental convention which targets the 
economic activity (trade) supporting the environmental harm (loss of species) as a means to 
address the problem; however, it does not directly address the demand-side drivers (p. 346) 
(e.g. consumer preference) or the supply-side drivers (e.g. poverty) of the trade in 
endangered species.72

An important case in this context was Whaling in the Antarctic.73 This concerned the long- 
standing Japanese whaling programme, conducted despite the declared moratorium on 
commercial whaling introduced in 1982 under the 1946 Whaling Convention.74 Specifically 
it concerned JARPA II, a multispecies programme said to measure the impact of the 
moratorium on the ecosystem (especially krill). Japan sought to justify JARPA II as ‘for 
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purposes of scientific research’ under Article VIII of the Convention. The Court held that 
the question was ‘whether … the programme’s design and implementation are reasonable 
in relation to achieving its stated objectives. This standard of review is an objective one.’75 

In brief, it held that the choice of lethal methods and the sample size of JARPA II ‘were not 
driven by strictly scientific considerations’,76 and that (as conceded by Japan’s scientific 
expert) ‘the sample sizes for fin and humpback whales were too small to produce 
statistically useful results’.77 Further, the actual take of the three species was ‘a function of 
political and logistical considerations’, not scientific ones.78 Accordingly, the requirements 
of Article VIII were not satisfied. The decision contributes to the integrity of conservation 
conventions; but at the same time Japan has instituted a revised programme targeting only 
a reduced number of minke whales.

(B)  Protection of the ozone layer
The Vienna Convention on the Protection of the Ozone Layer of 1985 is largely a framework 
requiring further action by the parties.79 However, it did serve as an important step towards 
further control measures, notably the Montreal Protocol of 1987 which established 
substantive controls on substances linked to ozone depletion (Art 2), a mechanism for 
reporting progress (Art 7), and a multilateral fund ‘for the purposes of providing financial 
and technical co-operation, including the transfer of technologies’ to support 
implementation (Art 10).80 The Montreal Protocol incorporated a significant amount of the 
law concerning transboundary pollution (procedural and substantive) which attained 
customary status prior to its negotiation.81 This regime has been described as ‘dynamic and 
flexible’ in its operation,82 and its universal ratification (197 parties), in combination with 
some evidence supporting a reduction in ozone depletion, suggests a measure of success.83

(p. 347) (C)  Transboundary movement of hazardous waste
The Basel Convention of 198984 was negotiated in response to concerns that the transport 
of hazardous waste between countries could pose an environmental hazard to both transit 
and recipient countries. It does not ban the transport of hazardous waste, but places limits 
on its movement: it is permissible to export waste if the exporting country does not have 
sufficient disposal capacity or disposal sites capable of disposal in an environmentally sound 
manner, and if the waste is required as raw material for recycling or recovery industries in 
the importing country. In addition, the exporting state must obtain the consent of the 
importing state and transit states before allowing a shipment of hazardous waste. There is 
an obligation on parties to reduce hazardous waste and manage it in a manner consistent 
with environmental protection. Export of hazardous waste to Antarctica is explicitly banned 
(Article 6). The Basel Convention has been criticized for not adequately regulating the 
production of hazardous waste within states and, by allowing its trade, endorsing the export 
of an environmental problem from the developed to the developing world.85 However, given 
the political realities underpinning what can be an expensive problem for exporting 
countries and a cost-effective solution offered by importers who develop an industry around 
transboundary shipments of waste, the progress made in regulating some aspects of this 
issue through the Basel Convention could also be seen as a step forward.86

(D)  Climate change
The Fifth Assessment Report of the Intergovernmental Panel on Climate Change confirmed 
that the release of greenhouse gases into the atmosphere constitutes a major anthropogenic 
contribution to climate change.87 The international climate change regime88 includes the 
UNFCCC, its Kyoto Protocol, and the Paris Agreement.89 The Kyoto Protocol is designed to 
facilitate climate protection through market-based (p. 348) initiatives. It established a 
carbon market, with rules pertaining to emissions trading and ‘flexible mechanisms’ to be 
used by member states to help them meet their emissions-reduction targets. The initial 
commitment period under the Protocol expired in 2012, with member states agreeing to an 

75 

76

77

78

79

80

81

82

83

84

85

86

87 88

89



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

extension to 2020. The concept of carbon trading is controversial: its success depends not 
only on binding targets, but on robust reporting and a strong national and international 
infrastructure to track, verify, and compel compliance, features that the Protocol largely 
lacks.90

The Paris Agreement entered into force on 4 November 2016. It seeks to limit the global 
average temperature increase to below 2°C above pre-industrial levels. Rather than 
imposing binding targets, the Paris Agreement takes what is described as ‘a bottom-up 
approach’: member states decide on their own ‘nationally determined 
contributions’ (NDCs). The Agreement is grounded in the principle of common but 
differentiated responsibilities and includes an obligation of progression when setting 
successive NDCs.91 One innovation is its ‘enhanced transparency framework for action and 
support’, which allows member states to determine their own NDCs but includes 
measuring, reporting, and verification mechanisms at the international level. While it is yet 
to be seen whether this framework will be sufficient to hold member states to account (let 
alone to limit global warming), the Agreement has been heralded as a ‘cause for 
celebration’ due to, inter alia, its near universal acceptance, the long-term iterative process 
it establishes, and its requirement of progressively ambitious commitments from member 
states.92 But the US announcement of its intention to withdraw from the Agreement has (for 
the time being at least) overshadowed this modest progress.93

(E)  Protection of the marine environment
Controlling marine pollution is an increasingly important environmental concern, which 
features in a large number of international instruments.94 The United Nations Convention 
on the Law of the Sea (UNCLOS) Article 192 provides generally that states have the 
obligation to protect and preserve the marine environment, and the rest of Part XII is 
dedicated to that objective.95 In addition to UNCLOS, numerous regional agreements 
address aspects of the protection of the marine environment, including the 1992 
Convention for the Protection of the Marine Environment of the North-East Atlantic (OSPAR 
Convention),96 and the framework conventions developed under the UNEP Regional Seas 
programme.97

(p. 349) Specific sources of marine pollution are also covered by separate instruments. The 
early focus was on oil spills, but over time international rules have developed to address 
pollution from a range of sources including land-based activities, dumping at sea, other 
effects of maritime transport, and seabed activities.98 Particularly prominent among the 
specific instruments are MARPOL 73/78,99 regulating pollution from vessels, and the 
London Convention regulating dumping of waste.100 Instruments such as these have had 
some impact; however, the greatest difficulties lie in effectively regulating pollution from 
land-based activities, by far the largest source of marine pollution. Chapter 17 of Agenda 
21, the plan of action adopted at the Earth Summit in 1992, established a programme on 
marine environmental protection and urged states to adhere to the 1985 Montreal 
Guidelines for the Protection of the Marine Environment from Land-Based Sources.101

To address gaps in the conservation provisions of UNCLOS, the General Assembly has 
recommended the adoption of a legally binding instrument concerning conservation and 
sustainable use of marine biological diversity in areas beyond national jurisdiction.102

(F)  Other conventions and institutions
Numerous other environmental regimes, established by international conventions, exist to 
regulate different types of environmental risks and impacts. Examples include the 
Convention on Early Notification of a Nuclear Accident,103 the Convention on the Protection 
and Use of Transboundary Watercourses and Lakes,104 the Convention on the 
Transboundary Effect of Industrial Accidents,105 the Biodiversity Convention and its 
Protocols on Biosafety and Genetic Resources,106 the Protocol on Further Reduction of 
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Sulphur Emissions,107 and the Convention on the Law of the Non-Navigational Uses of 
International Watercourses.108

There is a clear trend towards the development of issue-specific legal mechanisms as a 
preferred means of dealing with environmental problems; the articulation of (p. 350) 
international legal principles through dispute-resolution processes is gradual and cannot 
address issues of prevention and collective action in the fine-grained way that a law-making 
treaty can. Nonetheless, political compromises in negotiation and a reliance on national 
implementation of texts once adopted raise their own difficulties, and there can be striking 
differences between the text of an international environmental agreement and how it 
operates in practice.

4.  Conclusion
Since the 1970s, general principles of international law have been adapted to reflect 
concerns as to the protection of the environment, including the prevention of transboundary 
environmental harm, with some new approaches to collective action emerging: an emphasis 
on preventing foreseeable harm (the preventive principle, the precautionary principle or 
approach), on assigning responsibility (the polluter-pays principle), and emphasizing the 
importance of integrating environmental protection in economic activity (sustainable 
development). In addition, numerous treaty-based regimes have responded to particular 
environmental issues.

The instruments of international environmental law are to be found in multilateral, regional, 
and bilateral treaties. States increasingly have duties not just in respect of transboundary 
environmental harm or the global environment, but also in respect of conserving their own 
environment.109 Although implementation in national law and practice remains uneven, the 
authoritative statement of principles in international environmental treaties, and the 
dispute-resolution and law-making institutions attached to them, provide a reference point 
for future development in the field.110
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(p. 353) 16  The law of treaties
1.  Introduction
Many international disputes are concerned with the interpretation and effects of treaties, 
and much of the practical content of state relations is embodied in and structured by 
treaties.1 International organizations, including the UN, have their legal basis in 
multilateral treaties. So too do arrangements on matters ranging from geostationary orbit 
to the regulation of intellectual property to the governance of Antarctica. Networks of 
bilateral treaties regulate such matters as aviation, boundaries, extradition, investment 
protection, and shared natural resources.

Since 1949, the International Law Commission (ILC) has concerned itself with the law of 
treaties.2 In 1966, it adopted a set of 75 draft articles:3 these formed the basis for the 1969 
Vienna Convention on the Law of Treaties (VCLT), which entered into force on 27 January 
1980.4

At the time of its adoption, it could not have been said that the VCLT was, taken as a whole, 
declaratory of general international law. Various provisions clearly involved progressive 
development. Nonetheless, it has had a very strong influence, and a good (p. 354) number 
of articles are now essentially declaratory of existing law; those which are not constitute 
presumptive evidence of emergent rules.5 Indeed, its provisions are regarded as the 
primary source of the law, irrespective of whether the VCLT applies qua treaty in the given 
case.6 In Namibia, the Court observed that:

The rules laid down by the Vienna Convention … concerning termination of a treaty 
relationship on account of breach (adopted without a dissenting vote) may in many 
respects be considered as a codification of existing customary law on the subject.7

The Court of Justice of the European Union (CJEU) has observed that the customary 
international law of treaties forms part of the European legal order, and it generally follows 
the VCLT (implicitly or explicitly);8 the World Trade Organization (WTO) Dispute Settlement 
Body and the International Tribunal for the Law of the Sea (ITLOS) have also emphasized 
the customary status of the VCLT rules of treaty interpretation.9

The Convention was adopted by a very substantial majority at the Vienna Conference10 and 
covers the main areas of the law of treaties. It does not deal with (1) treaties between states 
and organizations, or between two or more organizations;11 (2) succession to treaties;12 or 
(3) the effect of armed conflict on treaties,13 each of which has been the subject of separate 
ILC projects.

(A)  Definition of ‘treaty’
A provisional ILC draft defined a ‘treaty’ as:

any international agreement in written form, whether embodied in a single 
instrument or in two or more related instruments and whatever its particular 
designation (treaty, convention, protocol, covenant, charter, statute, act, 
declaration, concordat, exchange of notes, agreed minute, memorandum of 
agreement, modus vivendi or any other appellation), (p. 355) concluded between 
two or more States or other subjects of international law and governed by 
international law.14
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The reference to ‘other subjects’ of the law was designed to provide for treaties concluded 
by international organizations, the Holy See, and other international entities. But the ILC’s 
Final Draft, and the VCLT itself, are confined to treaties between states (Art 1).15 Article 3 
provides that the fact that the Convention is thus limited shall not affect the legal force of 
agreements between states and other subjects of international law or between such other 
subjects.

Article 2(1)(a) defines a treaty as ‘an international agreement concluded between States in 
written form and governed by international law, whether embodied in a single instrument or 
in two or more related instruments and whatever its particular designation’. The distinction 
between a transaction which is a definitive legal commitment between two states, and one 
which involves something less than that, is difficult to draw. The form or title of the 
instrument, for example a joint communiqué, is not decisive.16 But there are limits: 
administrative arrangements concluded at lower levels of government may well not be 
considered treaties.17

Article 2(1)(a) also stipulates that the agreements to which the Convention extends must be 
‘governed by international law’; this excludes commercial arrangements made between 
governments and governed by national law.18

(B)  The functions of treaties
McNair long ago pointed to the variety of functions which treaties perform.19 Some treaties, 
dispositive of territory and rights in relation to territory, are like conveyances. Treaties 
involving bargains between a few states are like contracts; whereas the multilateral treaty 
creating either a set of rules, such as the Hague Conventions on the Law of War, or an 
institution, such as the Copyright Union, is ‘law-making’. The treaty constituting an 
institution is akin to a charter of incorporation. It is certainly fruitful to contemplate the 
different features of different kinds of treaties and even to expect the development of 
specialized rules. Thus, the effect of war between parties varies according to the type of 
treaty involved. However, McNair and others have tended to support the position that the 
genus of treaty produces fairly general effects on the applicable rules. Thus, the law-making 
character of a treaty is said: (1) to rule out recourse to preparatory work as an (p. 356) aid 
to interpretation; (2) to avoid recognition by one party of other parties as states or 
governments; and (3) to render the doctrine of rebus sic stantibus inapplicable.20

By contrast, the ILC deliberately avoided any classification of treaties along broad lines and 
rejected the concept of the ‘objective regime’ in relation to the effects of treaties on non- 
parties. It accepted specialized rules in a few instances,21 but did not consider it necessary 
to make a distinction between ‘law-making’ and other treaties.22 The ILC, and in turn the 
Vienna Conference, saw the law of treaties as essentially a unity.23 Moreover, jurists are 
now less willing to accept categorical distinctions between treaty-contract (vertrag) and 
treaty-law (vereinbarung).24 The contrast intended between the bilateral political bargain 
and the ‘legislative act’ produced by a broad international conference does not correspond 
to reality. Political issues and bargaining lie behind law-making efforts like UNCLOS III. 
Further, the distinction obscures the real differences between treaty-making and legislation 
in a municipal system. Nonetheless, it should be acknowledged that some of the VCLT rules, 
for example the rules relating to reservations, may work better with contractual-type 
agreements than with law-making ones.

(C)  Participation in treaties
In an early draft, the ILC defined a ‘general multilateral treaty’ as ‘a multilateral treaty 
which concerns general norms of international law and deals with matters of general 
interest to States as a whole’.25 But which states and other entities are permitted to 
participate in drawing up such a treaty is a matter for the proponents, or in the case of a 
treaty concluded under the auspices of an international organization, the organization. In 
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the ILC, it was proposed that states should have a right to become parties to this type of 
treaty, a solution adopted in the insubstantial form that the right existed except where the 
treaty or the rules of an international organization provide otherwise.26 The ILC’s Final 
Draft contained no provision on the subject and amendments intended to give ‘all States a 
right to participate in multilateral treaties’ were defeated at the Vienna Conference.27

2.  Conclusion of Treaties
(A)  Form and intention
How treaties are negotiated and brought into force depends on the intention of the parties. 
There are no overriding requirements of form:28 for example, an agreement recorded in an 
exchange of letters or even the minutes of a conference may have the same (p. 357) legal 
effect as a formally drafted treaty contained in a single instrument.29 In practice, form is 
governed partly by usage, and will vary according to whether the agreement is expressed to 
be between states, heads of states, governments, or particular ministers or departments. 
The VCLT applies only to agreements ‘in written form’ but Article 3 stipulates that this 
limitation is without prejudice to the legal force of agreements ‘not in written form’.30

Where the parties wish to record mutual understandings for the conduct of their business 
or other relationships, but do not intend to create legally binding obligations, they often 
conclude non-binding instruments commonly referred to as memoranda of understanding 
(MOUs).31 The name of the instrument is not conclusive as to its legal status; however, what 
matters is the intention of the parties as reflected in the language used.32

(B)  Full powers and signature
The era of absolute monarchs and slow communications produced a practice whereby a 
state agent would be given full powers to negotiate and to conclude a particular treaty.33 In 
modern practice, full powers give the bearer authority to negotiate and to sign and seal a 
treaty but not to commit the state. In the case of less formal agreements, full powers are 
often dispensed with.34 Thus, the definition in VCLT Article 2(c):

a document emanating from the competent authority of a State designating a 
person or persons to represent the State for negotiating, adopting or authenticating 
the text of a treaty, for expressing the consent of the State to be bound by a treaty, 
or for accomplishing any other act with respect to a treaty.

One example of full powers arose in Cameroon v Nigeria, with the Court confirming that the 
full powers afforded to a head of state derive from his or her position at the top of a state’s 
hierarchy.35 This position was expanded upon—beyond the law of treaties—in Bosnian 
Genocide, with the VCLT cited for the proposition that ‘every Head of State is presumed to 
be able to act on behalf of the State in its international relations’.36

The successful outcome of negotiation is the adoption and authentication of an agreed text. 
Signature has, as one of its functions, authentication, but a text may be authenticated in 
other ways, for example by incorporation in the final act of a conference or by initialling.37

(p. 358) Where the signature is subject to ratification, acceptance, or approval, signature 
does not establish consent to be bound nor does it create an obligation to ratify.38 What it 
does is to qualify the signatory to proceed to ratification, acceptance, or approval; it also 
creates an interim obligation of good faith to refrain from acts calculated to frustrate the 
objects of the treaty.39

Where the treaty is not subject to ratification, acceptance, or approval, signature 
establishes consent to be bound. Sometimes signature may be dispensed with: the text may 
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be adopted or approved by resolution of the UN General Assembly and submitted to 
member states for accession.

(C)  Provisional application
A common feature of modern treaties, bilateral and multilateral, is that they may be subject 
to a regime of provisional application before their entry into force, either for all or some 
parties.40 In general, provisional application is resorted to in the case of urgency or where 
there is uncertainty as to early ratification, to allow for the new agreement to operate 
meanwhile. Examples include treaties on arms control, status of forces, fisheries, 
commodities, and amendments to the charters of international organizations.

The VCLT adopts a permissive approach to provisional application (as it does to the legal 
effects of signature generally). Under Article 25(1), a treaty ‘is applied provisionally 
pending its entry into force’ if the treaty so provides or the negotiating states have so 
agreed. Under Article 25(2), provisional application terminates if the state concerned 
‘notifies the other States … of its intention not to become a party to the treaty’. The 
language of Article 25 is descriptive and the principle pacta sunt servanda (Art 26) is not 
expressed to cover provisionally applied treaties. Nonetheless, provisional application 
appears to be a form of treaty application capable of producing legal effects in accordance 
with the parties’ consent. How far these may extend remains controversial, notably in the 
context of investment treaty arbitration under the Energy Charter Treaty.41

(p. 359) The ILC is working on further guidelines on provisional application, in accordance 
with which a provisionally applied treaty is a real (though precarious) commitment.42

(D)  Ratification
Ratification involves two distinct procedural acts: the first, an internal act of approval (e.g. 
by the parliament, or in the UK the Crown); the second, the international procedure which 
brings a treaty into force by a formal exchange or deposit of instruments of ratification. 
Ratification in the latter sense is an important act involving consent to be bound.43 But 
everything depends on the intention of the parties, and modern practice contains many 
examples of less formal agreements intended to be binding on signature.44 As to the small 
number of treaties containing no express provision on ratification, the ILC initially 
considered that ratification should be required.45 However, it changed its view, partly 
because of the difficulty of applying the presumption to treaties in simplified form. VCLT 
Article 14 regulates the matter by reference to the parties’ intention without any 
presumption.

(E)  Accession, acceptance, and approval
‘Accession’ occurs when a state which did not sign a treaty formally accepts its provisions: 
this may be before or after the treaty has entered into force.46 The conditions for accession 
and the procedure involved depend on the provisions of the treaty. Accession may be the 
only means of becoming a party, as in the case of a convention approved by the General 
Assembly and proposed for accession by member states.47 Recent practice has introduced 
the terms ‘acceptance’ and ‘approval’ to describe the substance of accession. Terminology 
is not fixed, however: where a treaty is expressed to be open to signature ‘subject to 
acceptance’, this is equivalent to ‘subject to ratification’.

(F)  Entry into force, deposit, and registration
The provisions of the treaty determine how and when the treaty enters into force. Where 
the treaty does not specify a date, there is a presumption that the treaty comes into force as 
soon as all the negotiating states have consented to be bound.48
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(p. 360) After a treaty is concluded, the written instruments of ratification, accession, etc 
and also reservations and other declarations are placed in the custody of a depositary, 
which may be one or more states or an international organization.49 The UN Secretariat 
plays a significant role as depositary of multilateral treaties.

Article 102 of the UN Charter provides as follows:

1.  Every treaty and every international agreement entered into by any 
Member of the United Nations … shall as soon as possible be registered with 
the Secretariat and published by it.

2.  No party to any such treaty or international agreement which has not been 
registered … may invoke that treaty or agreement before any organ of the 
United Nations.

This provision (which goes back to President Woodrow Wilson50) is intended to discourage 
secret diplomacy and to promote the availability of treaty texts. The Secretariat accepts 
agreements for registration without conferring any status on them or the parties which they 
would not have otherwise done. However, this is not the case where the regulations provide 
for ex officio registration. This involves initiative by the Secretariat and extends to 
agreements to which the UN is a party and multilateral agreements with the UN as 
depositary. The phrase ‘every international agreement’ has a wide scope. Technical 
intergovernmental agreements, declarations accepting the optional clause in the Statute of 
the International Court, agreements between organizations and states, agreements 
between organizations, and unilateral engagements of an international character are 
included.51

Non-registration does not affect the validity of agreements, although these may not be 
relied on in proceedings before UN organs. But there is no time limit for registration, so 
there is in practice no constraint on reliance.52

3.  Reservations
VCLT Article 2(d) defines a reservation as ‘a unilateral statement, however phrased or 
named, made by a State, when signing, ratifying, accepting, approving or acceding to a 
treaty, whereby it purports to exclude or to modify the legal effect of certain provisions (p. 
361) of the treaty in their application to that State’.53 It is to be distinguished from an 
interpretative declaration, which is an expression of view by a declarant state as to the 
meaning of a treaty which is not put forward as a condition of being bound.54

Considerable uncertainty has surrounded the law and practice with regard to reservations.

(A)  Historical background
League of Nations practice in regard to multilateral conventions lacked consistency. The 
League Secretariat, and later the UN Secretary-General, as depositary of conventions 
concluded under the auspices of the League, followed the principle of absolute integrity: a 
reservation would only be valid if the treaty permitted it or all contracting parties accepted 
it; otherwise the reserving state would not be considered a party.55 In contrast, the Pan- 
American Union, later the Organization of American States, adopted a flexible system which 
permitted a reserving state to become a party vis-à-vis non-objecting states. This system, 
dating from 1932, promoted universality at the expense of consistency of obligation.

Following the adoption of the Genocide Convention in 1948, a divergence of opinion arose 
on the admissibility of reservations to the Convention, which contained no provision on the 
subject; an advisory opinion was sought. The International Court stressed the divergence of 
practice and the special characteristics of the Convention, including the intention of the 
drafters that it be universal in scope. The Court’s principal finding was that ‘a State which 
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has made … a reservation which has been objected to by one or more of the parties to the 
Convention but not by others, can be regarded as being a party to the Convention if the 
reservation is compatible with the object and purpose of the Convention’.56

In 1951, the ILC rejected the ‘compatibility’ criterion as too subjective, preferring a rule of 
unanimous consent.57 However, in 1952 the General Assembly requested the Secretary- 
General to conform practice to the opinion of the Court and, in respect of future 
conventions of which the Secretary-General was depositary, to leave it to each (p. 362) state 
to draw its own conclusions from reservations communicated to it.58 In 1959, the General 
Assembly extended this to cover all UN conventions, unless they contained contrary 
provisions.59 In 1962, the ILC decided in favour of the ‘compatibility’ rule.60

(B)  Impermissible reservations
VCLT Article 20 provides for acceptance of and objection to reservations other than those 
expressly authorized by a treaty.61 The ‘compatibility’ test is by no means ideal;62 in 
particular, its application is a matter of appreciation, left to individual states. How is the 
test to apply to provisions for dispute settlement, for example? In practical terms, the 
‘compatibility’ test may not sufficiently maintain the balance between the integrity and the 
effectiveness of multilateral conventions in terms of a firm level of obligation. It is very 
doubtful whether there can be any place for the ‘compatibility’ test in relation to unlawful 
reservations.63

The issue of severability in relation to human rights treaties has been particularly 
controversial.64 In Belilos65 and Loizidou,66 the European Court of Human Rights treated 
the objectionable reservation as severable. So did the Human Rights Committee: a state 
could not, for example, reserve the right to subject persons to torture, or to presume a 
person guilty unless proven innocent;67 rather than the state’s participation in the treaty 
being negated, it was held to be a party to the treaty without benefit of its reservation, 
whatever its underlying intention may have been.

(C)  The ILC Guide (2011)
Some of the difficulties in respect of permissibility of reservations are addressed in the 
Guide to Practice on Reservations to Treaties adopted by the ILC in 2011.68 The Guide is 
intended as a ‘toolbox’ for practitioners in dealing with the permissibility and effects (p. 
363) of reservations, pointing them towards solutions consistent with existing rules. It is not 
a binding instrument and is not intended to form the basis of a convention. But it is likely to 
clarify the law and practice in this area.

On the question of severability, the Guide adopts an ingenious intermediate solution. Under 
Guideline 4.5.1, an invalid or impermissible reservation is null and void, and has no legal 
effect. Practice has varied on whether the author of an invalid reservation remains bound 
by the treaty without the benefit of the reservation, or whether the nullity of the reservation 
vitiates that party’s consent to be bound altogether.69 The Guide provides a presumption 
that the former applies, unless the contrary intention of that party is expressed or otherwise 
established.70 In this way, the Guide affirms that the key to the status of the reserving party 
in relation to the treaty is that party’s intention,71 and offers ‘a reasonable compromise 
between the underlying principle of treaty law—mutual consent—and the principle that 
reservations prohibited by the treaty or incompatible with the object and purpose of the 
treaty are null and void’.72

4.  Observance, Application, and Interpretation of Treaties
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(A)  Pacta sunt servanda
The VCLT entails a certain presumption as to the validity and continuance in force of a 
treaty.73 This may be based on pacta sunt servanda as a general principle of international 
law: a treaty in force is binding on the parties and must be performed by them in good 
faith.74 Legally, treaties are enduring instruments, not easily disposed of. Internal law may 
not be invoked to justify a failure to perform a treaty.75

(B)  Application of treaties
Treaties are not retroactive; that is, unless a contrary intention is established, parties are 
only bound in respect of acts or facts taking place after the treaty has entered into force for 
the party in question.76 Unless otherwise stated, they apply within the whole territory of the 
states parties.77

(p. 364) VCLT Article 30 covers the application of successive treaties to the same subject 
matter.78 The relation of treaties between the same parties and with overlapping provisions 
is primarily a matter of interpretation, aided by presumptions. Thus, it is to be presumed 
that a later treaty prevails over an earlier treaty concerning the same subject matter. But a 
treaty may provide expressly that it is to prevail over subsequent incompatible treaties; 
Article 103 of the UN Charter provides that in the case of conflict, obligations under the 
Charter prevail over obligations arising under any other international agreement. Article 
351 of the Treaty on the Functioning of the European Union (TFEU) provides that pre- 
existing rights and obligations shall not be affected by its provisions or those of the Treaty 
on European Union (TEU), but that where incompatibilities exist, parties shall take 
appropriate steps to eliminate them.79 Whether or not there is a conflict in a given case is of 
course a matter of interpretation: thus, a resolution which is capable of being performed in 
a manner consistent with the International Covenant on Civil and Political Rights, for 
example, may be construed as not intending to override the relevant rights.80 VCLT Article 
59 provides for the termination or suspension of a treaty in certain circumstances where all 
parties have concluded a later treaty relating to the same subject matter.

(C)  Interpretation of treaties
(i)  Competence to interpret
Obviously the parties have competence to interpret a treaty, but this is subject to the 
operation of other legal rules.81 The treaty itself may confer competence on the 
International Court or a specialist tribunal. The UN Charter is interpreted by its organs, 
which may seek advisory opinions from the Court.82

(p. 365) (ii)  The ‘rules’ of interpretation
Various ‘rules’ for interpreting treaties have been put forward over the years.83 These 
include the textual approach, the restrictive approach, the teleological approach, and the 
effectiveness principle. Of these, only the textual approach is recognized in the VCLT: 
Article 31 emphasizes that the intention of the parties as expressed in the text is the best 
guide to their common intention.84 The jurisprudence of the International Court likewise 
supports the textual approach.85

In a number of cases, the Permanent Court committed itself to the principle that provisions 
implying a limitation of state sovereignty should receive a restrictive interpretation.86 As a 
general principle of interpretation this is question-begging, and later decisions have given 
less scope to it.87 However, the principle may operate in cases concerning regulation of 
core territorial privileges. In these instances, it is not an ‘aid to interpretation’ but an 
independent principle.
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According to the teleological approach, an ambiguity in a treaty text should be resolved by 
preferring the interpretation which gives effect to the object and purpose of the treaty.88 

This may involve a judicial implementation of purposes in a fashion not contemplated by the 
parties. The teleological approach has many pitfalls, not least its overt ‘legislative’ 
character.

A version of the teleological approach is often referred to under the rubric of ‘evolutive’ (or 
‘progressive’) interpretation.89 It was apparently applied in Navigational Rights. There the 
question was whether the phrase ‘for the purposes of commerce’ in a boundary treaty of 
1858 extended to cover commercial tourism, that is, the carriage of passengers for hire. 
The Court held that the term in the 1858 treaty should be interpreted to cover all modern 
forms of commerce, of which tourism is one:

[W]here the parties have used generic terms in a treaty, the parties necessarily 
having been aware that the meaning of the terms was likely to evolve over time, and 
where the treaty has (p. 366) been entered into for a very long period or is ‘of 
continuing duration’, the parties must be presumed, as a general rule, to have 
intended those terms to have an evolving meaning.90

The result was evidently correct; it was relevant that the right of transit was permanent in 
character, being part of the regime of the boundary. But the Court may have assumed that 
the term ‘commerce’ in the mid-nineteenth century had a stereotyped meaning; in fact, 
persons were carried for hire on the river at the time of the 1858 Treaty.

As to the effectiveness principle, in opinions concerning powers of UN organs, the Court 
has often adopted a principle of institutional effectiveness and has implied the existence of 
powers which in its view were necessary or conducive to the purposes of the Charter.91 The 
European Court of Human Rights has preferred an effective and ‘evolutionary’ approach in 
applying the ECHR.92 However, this approach suffers from the same defects as the principle 
of restrictive interpretation. The ILC did not adopt the principle, considering that as a 
matter of existing law it was reflected sufficiently in the doctrine of interpretation in good 
faith in accordance with the ordinary meaning of the text.93

Care must be taken to ensure that such ‘rules’ do not become rigid and unwieldy 
instruments that might force a preliminary choice of meaning rather than acting as a 
flexible guide. The ILC avoided taking a doctrinaire position and instead confined itself to 
isolating ‘the comparatively few general principles which appear to constitute general rules 
for the interpretation of treaties’.94 Those principles appear as an economical code in VCLT 
Articles 31 and 32, following exactly the ILC’s Final Draft.

(iii)  The general rule: VCLT Article 31
VCLT Article 31, entitled ‘General rule of interpretation’, has been recognized by the 
International Court as reflecting customary international law.95 It provides as follows:

1.  A treaty shall be interpreted in good faith in accordance with the ordinary 
meaning to be given to the terms of the treaty in their context and in the light 
of its object and purpose.

2.  The context for the purpose of the interpretation of a treaty shall comprise, 
in addition to the text, including its preamble and annexes:

(a)  any agreement relating to the treaty which was made between all 
the parties in connection with the conclusion of the treaty; (p. 367)
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(b)  any instrument which was made by one or more parties in 
connection with the conclusion of the treaty and accepted by the other 
parties as an instrument related to the treaty.

3.  There shall be taken into account, together with the context:

(a)  any subsequent agreement between the parties regarding the 
interpretation of the treaty or the application of its provisions;

(b)  any subsequent practice in the application of the treaty which 
establishes the agreement of the parties regarding its interpretation;

(c)  any relevant rules of international law applicable in the relations 
between the parties.

4.  A special meaning shall be given to a term if it is established that the 
parties so intended.

In its Commentary the ILC emphasized that applying this ‘general rule’ would be a single 
combined operation: hence the use of the singular. The various elements present in any 
given case would interact.96

The first principle stated in VCLT Article 31 is that ‘a treaty shall be interpreted in good 
faith in accordance with the ordinary meaning to be given to the terms of the treaty’. In 
Polish Postal Service in Danzig, the Permanent Court observed that the postal service which 
Poland was entitled by treaty to establish in Danzig was not confined to working inside the 
postal building: ‘postal service’ must be interpreted ‘in its ordinary sense so as to include 
the normal functions of a postal service’.97 Since then the principle of ordinary meaning has 
become well established as a fundamental guide to interpreting treaties.

A corollary is the principle of integration: the meaning must emerge in the context of the 
treaty as a whole (including the text, its preamble, and annexes, and any agreement or 
instrument related to the treaty and drawn up in connection with its conclusion)98 and in 
the light of its object and purpose.99 Another corollary is the principle of contemporaneity: 
the language of the treaty must be interpreted in the light of the rules of general 
international law in force at the time of its conclusion,100 and also in the light of the 
contemporaneous meaning of terms.101 The doctrine of ordinary meaning involves only a 
presumption: a meaning other than the ordinary meaning may be established, but the 
proponent of the special meaning has a burden of proof.102 In (p. 368) complex cases, the 
tribunal will be prepared to make a careful inquiry into the precise object and purpose of a 
treaty.103

Article 31(3) lists further factors to be taken into account along with the context (as defined 
in Art 31(2)). The parties may make an agreement regarding the interpretation of the treaty, 
or the application of its provisions. Such agreements can take various forms; they need not 
be formal amendments to the treaty.104

Reference may be made to ‘subsequent practice in the application of the treaty which 
clearly establishes the understanding of all the parties regarding its interpretation’.105 

Subsequent practice by individual parties also has some probative value.106 In a series of 
important advisory opinions, the Court made considerable use of the subsequent practice of 
organizations in deciding controversial issues of interpretation.107 Two points arise. The 
first is that members who were outvoted in the organs concerned may not be bound by the 
practice. Secondly, the practice of political organs involves elements of discretion and 
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opportunism: what is significant is the reasoning behind the practice which can indicate its 
legal relevance, if any.108

The rule contained in Article 31(3)(c), requiring interpreters to take into account ‘any 
relevant rules of international law applicable in the relations between the parties’, places 
treaties within the wider context of general international law.109 In Oil Platforms, the Court 
described the application of relevant rules of international law as an ‘integral part of the 
task of interpretation’,110 although the majority judgment has been criticized for the 
manner in which it then applied substantive customary and Charter rules on the use of 
force to interpret a treaty provision about freedom of commerce.111

Article 31(3)(c) has been central to the debate around the so-called ‘fragmentation’ of 
international law,112 forming the basis for arguments promoting systemic (p. 369) 
integration between different, more or less specialized, areas of the law.113 In a world of 
multiplying institutions with overlapping jurisdiction and choices to make between various 
sources of applicable law, it is seen as increasingly important to maintain coherence.114 

Treaties cannot be interpreted in isolation from the wider context, but tribunals should be 
cautious about using Article 31(3)(c) as a vehicle for incorporating extraneous rules in a 
manner that oversteps the boundaries of the judicial function.115

(iv)  Supplementary means of interpretation: VCLT Article 32
The VCLT cautiously qualifies the textual approach by permitting recourse to further means 
of interpretation in certain circumstances. VCLT Article 32 provides:

Recourse may be had to supplementary means of interpretation, including the 
preparatory work of the treaty and the circumstances of its conclusion, in order to 
confirm the meaning resulting from the application of Article 31, or to determine 
the meaning when the interpretation according to Article 31:

(a)  leaves the meaning ambiguous or obscure; or

(b)  leads to a result which is manifestly absurd or unreasonable. 116

In general, the Court has refused to resort to preparatory work if the text is sufficiently 
clear in itself.117 But it has used preparatory work to confirm a conclusion reached by other 
means.118 Preparatory work is an aid to be used with care, since it may detract from the 
textual approach: moreover, particularly in the case of multilateral agreements, the records 
of conference proceedings, treaty drafts, etc may be partial, confused, or equivocal.

Resorting to consideration of the preparatory work in cases referred to in Article 32(b) is 
not the same as the teleological approach. The textual approach in practice often leaves the 
decision-maker with a choice of possible meanings, and in exercising that choice it is 
impossible to keep considerations of policy out of account. Issues of interpretation are by no 
means narrow technical inquiries.

(p. 370) At the Vienna Conference, the US proposed an amendment to combine Articles 31 
and 32, thus giving more scope to preparatory work and the circumstances in which the 
treaty was concluded.119 This proposal received little support. In its Commentary the ILC 
pointed out that the two articles should operate in conjunction, and would not have the 
effect of drawing a rigid line between ‘supplementary’ and other means of interpretation. At 
the same time, the distinction itself was justified since the elements of interpretation in the 
first article all relate to the agreement between the parties ‘at the time when or after it 
received authentic expression in the text’. Preparatory work did not have the same 
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authentic character ‘however valuable it may sometimes be in throwing light on the 
expression of agreement in the text’.120

(D)  Obligations and rights for third states
The maxim pacta tertiis nec nocent nec prosunt expresses the fundamental principle that a 
treaty applies only between the parties.121 The VCLT refers to this as the ‘general rule’; it is 
a corollary of the principle of consent and of the sovereignty and independence of states. 
Article 34 provides that ‘a treaty does not create either obligations or rights for a third 
State without its consent’. This falls slightly short of expressing the customary rule, 
however: besides not creating obligations or rights, treaties cannot infringe the rights of 
third states without their consent.122 This argument has been central to US objections to 
the possibility of its nationals becoming subject to the jurisdiction of the International 
Criminal Court without its consent, through the operation of Article 12(2)(a) of the Rome 
Statute,123 although the equation of nationals (not state officials) with the state makes this 
argument problematic.

The existence and extent of exceptions to the general rule have been controversial. The ILC 
did not accept the view that treaties creating ‘objective regimes’ (e.g. the demilitarization of 
a territory by treaty or a legal regime for a major waterway) had a specific place in the law 
of treaties.124 VCLT Article 35 provides that ‘an obligation arises for a third State from a 
provision of a treaty if the parties to the treaty intend the provision to be the means of 
establishing the obligation and the third State expressly accepts that obligation in writing’.

However, two apparent exceptions to the principle exist. First, a rule in a treaty may 
become binding on non-parties if it becomes a part of customary international law.125 (p. 
371) Secondly, a treaty may provide for lawful sanctions for violations of the law which are 
to be imposed on an aggressor state.126 The VCLT contains a reservation in regard to any 
obligation in relation to a treaty which arises for an aggressor state ‘in consequence of 
measures taken in conformity with the Charter of the United Nations with reference to that 
State’s aggression’ (Art 75).

Article 2(6) of the Charter provides that:

The Organization shall ensure that states which are not Members of the United 
Nations act in accordance with these Principles so far as may be necessary for the 
maintenance of international peace and security.

Kelsen held the view that the provision created duties, and liabilities to sanctions under the 
enforcement provisions of the Charter, for non-members.127 Assuming that this was the 
intention of the drafters, it could only be reconciled with general principle by reference to 
the status of the Principles in Article 2 as customary international law. By now the question 
is largely academic, given that virtually all states are members of the UN and the Charter is 
binding on them directly as parties.

More controversial is the conferral of rights on third parties, the stipulation pour autrui. 
Not infrequently, treaties make provisions in favour of specified third states or for other 
states generally, for example the treaties concerning certain of the major international 
waterways, including, on one view, the Panama Canal.128 The problem has been to discover 
when, if at all, the right conferred becomes perfect and enforceable by the third state: is the 
third state required to give express or implicit assent to the creation of the right before it 
will benefit, or is the right unconditional? According to the ILC, the two opposing views did 
not differ substantially in their practical effects. VCLT Article 36 creates a presumption as 
to the assent of the third state.
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The third state may, of course, disclaim any already inhering right expressly or tacitly 
through failure to exercise it. The right may not be revoked or modified by the parties if it is 
established that it was intended that this could only occur with the consent of the third 
state: Article 37(2).

5.  Amendment and Modification of Treaties
The amendment of treaties depends on the consent of the parties, and the issue is primarily 
political.129 However, the lawyer may be concerned with procedures for amendment, as a 
facet of the large problem of peaceful change in international relations. Many (p. 372) 
treaties, including the Charter (Arts 108, 109), provide a procedure for amendment. 
International organizations have amendment procedures which in some cases show 
considerable sophistication. In the League Covenant (Art 19) and, less explicitly, in the 
Charter (Art 14), provision for peaceful change was made as part of a scheme to avoid 
threats to the peace.

Apart from amendment, a treaty may undergo ‘modification’ when some of the parties 
conclude an inter se agreement altering the application of the treaty between themselves 
alone: VCLT Article 41 restricts this capacity in certain cases.

Modification may also result from the conclusion of a subsequent treaty or even the 
emergence of a new peremptory norm of general international law. The ILC’s Final Draft 
provided that ‘a treaty may be modified by subsequent practice in the application of the 
treaty establishing the agreement of the parties to modify its provisions’.130 This was 
rejected at the Vienna Conference on the ground that such a rule would create 
instability.131 This result is unsatisfactory. First, Article 39 provides that a treaty may be 
amended by agreement without requiring any formality for the expression of agreement. 
Secondly, a consistent practice may provide cogent evidence of common consent to a 
change. Thirdly, modification of this type occurs in practice. The process of interpretation 
through subsequent practice is legally distinct from modification, although the distinction is 
often a fine one.

6.  Invalidity, Termination, and Suspension of Treaties
VCLT Part V governs invalidity, termination, and suspension of the operation of treaties.132 

It sets out an exhaustive list of grounds (see Art 42(2)), although issues of justifying the 
non-performance of obligations can also arise, irrespective of the validity or termination of 
the source of obligation, the treaty. The topic of justification belongs to the law of state 
responsibility,133 expressly reserved by VCLT Article 73.

(A)  Invalidity
Generally speaking, the validity and continuance in force of a treaty and of consent to be 
bound is presumed (Art 42), but various matters may give rise to issues of invalidity, 
although they rarely arise in practice, and are even more rarely sustained by tribunals.

(p. 373) (i)  Violations of internal law
The extent to which constitutional limitations on treaty-making power can be invoked on the 
international plane is a matter of controversy.134 Historically, three main views have 
received support. According to the first, constitutional limitations determine validity on the 
international plane.135 Criticism of this view emphasizes the insecurity in treaty-making it 
would entail. The second view varies from the first in that only ‘notorious’ constitutional 
limitations are effective on the international plane. The third view is that a state is bound 
irrespective of internal limitations by consent given by an agent properly authorized 
according to international law. Some advocates of this view qualify the rule in cases where 
the other state is aware of the failure to comply with internal law or where the irregularity 
is manifest. This position, which involves a presumption of competence and excepts 
manifest irregularity, was approved by the ILC in 1966.136 At the Vienna Conference, the 
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draft provision was made more restrictive and the result appears in VCLT Article 46. It has 
never been successfully invoked before the Court.137

(ii)  Defects of authority
VCLT Article 47 provides that if the authority of a representative to express the consent of 
his state to be bound by a particular treaty has been made subject to a specific restriction, 
omission to observe the restriction may not be invoked as a ground of invalidity unless the 
restriction was previously notified to the other negotiating states.138

(iii)  Error
Under VCLT Article 48, a state may invoke an error as invalidating its consent to a treaty if 
the error relates to ‘a fact or situation which was assumed by that State to exist at the time 
when the treaty was concluded and formed an essential basis of its consent to be bound by 
the treaty’.139 However, consistent with the previous law, Article 48(2) provides that this 
does not apply ‘if the State in question contributed by its own conduct to the error or if the 
circumstances were such as to put that State on notice of a possible error’.140

(p. 374) (iv)  Fraud
There are few helpful precedents.141 VCLT Article 49 provides that a state which has been 
induced to enter into a treaty by the fraud of another negotiating state may invoke the fraud 
as invalidating its consent to be bound by the treaty. Fraudulent misrepresentation of a 
material fact inducing an essential error is dealt with by the provision relating to error.

The ILC took the view that corruption of representatives was not adequately dealt with as a 
case of fraud142 and an appropriate provision appears as VCLT Article 50.143

(v)  Coercion
Coercion includes coercion of state representatives144 and of the state itself.145 VCLT 
Article 51 provides that ‘the expression of a State’s consent to be bound by a treaty which 
has been procured by the coercion of its representative through acts or threats directed 
against him shall be without legal effect’. The concept of coercion extends to blackmailing 
threats and threats against the representative’s family.146

As for coercion of a state, the ILC considered that Article 2(4) of the UN Charter, together 
with other developments, justified the conclusion that a treaty procured by the threat or use 
of force in violation of the Charter is void. VCLT Article 52 so provides.147 An amendment 
with the object of defining force to include any ‘economic or political pressure’ was 
withdrawn: instead a declaration condemning such pressure appears in the Final Act of the 
Conference.148

(p. 375) (vi)  Conflict with a peremptory norm
VCLT Article 53 provides that a treaty is void if at the time of its conclusion it conflicts with 
a peremptory norm149 of general international law (jus cogens).150 Further, a treaty 
becomes void if it conflicts with a peremptory norm of general international law established 
after the treaty comes into force,151 but this does not have retroactive effects. The 
discussion provoked one of the ‘longest, most heated and disorganized debates’ at the 
Vienna Conference.152 Views differed on whether the VCLT provisions correspond to the 
existing law;153 but the answer now seems clear enough. A peremptory norm is one from 
which no derogation is permitted on the part of one or a few states: the form the attempted 
derogation takes must be irrelevant—and thus extends to treaties incompatible with 
peremptory norms. These issues are dealt with in chapter 27.

(B)  Termination and suspension
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VCLT Part V section 3 deals with termination and suspension of the operation of treaties.154 

A treaty may specify the conditions of its termination, and may provide for denunciation by 
the parties.155 Where a treaty contains no provisions regarding its termination, the 
existence of a right of denunciation depends on the intention of the parties, to be inferred 
from the terms of the treaty and its subject matter. But, according to the VCLT, the 
presumption is that the treaty is not subject to denunciation or withdrawal.156 At least in 
certain circumstances denunciation is conditional on a reasonable period of notice. Some 
important law-making treaties contain no denunciation clause. Treaties of peace are not 
open to unilateral denunciation.

(p. 376) (i)  War and armed conflict
Hostile relations do not automatically terminate treaties between the parties to armed 
conflict.157 Many treaties, including the UN Charter, are intended to be no less binding in 
the case of war, and multipartite law-making agreements such as the Geneva Conventions 
of 1949 survive armed conflict or a state of war.158 However, in practice many types of 
treaty are regarded as at least suspended in time of war, and war conditions may lead to 
termination of treaties on grounds of impossibility or fundamental change of circumstances. 
In many respects, the law on the subject is uncertain. Thus, it is not clear to what extent the 
illegality of the use or threat of force has had effects on the right (where it may be said to 
exist) to regard a treaty as suspended or terminated.159

In 2000, the ILC decided to study the ‘effects of armed conflicts on treaties’.160 A set of 18 
draft articles with commentaries was adopted on second reading in 2011.161 The basic 
premise of the text is that the ‘existence of an armed conflict does not ipso facto terminate 
or suspend the operation of treaties’, whether as between the belligerents or vis-à-vis third 
states (Art 3). By inference, however, a treaty may be ‘susceptible to termination, 
withdrawal or suspension in the event of an armed conflict’, having regard to its subject 
matter and other relevant factors, including in particular ‘the characteristics of the armed 
conflict, such as its territorial extent, its scale and intensity, its duration and, in the case of 
non-international armed conflict, also the degree of outside involvement’ (Art 6(b)). On the 
other hand, the subject matter of some treaties ‘involves an implication that they continue 
in operation, in whole or in part, during armed conflict’; an ‘indicative list’ of such treaties 
is provided.162 A state is entitled to suspend ‘the operation of a treaty to which it is a Party 
insofar as that operation is incompatible with the exercise of’ its right of self-defence (Art 
14).

(ii)  Denunciation and termination by agreement
Termination or withdrawal may take place by consent of all the parties.163 Such consent 
may be implied. In particular, a treaty may be considered as terminated if all the parties 
conclude a later treaty which is intended to supplant the earlier treaty or if the later treaty 
is incompatible with its provisions.164 The topic of ‘desuetude’, which is probably not a term 
of art, is essentially concerned with discontinuance of use of (p. 377) a treaty and its 
implied termination by consent.165 However, it could extend to the distinct situation of a 
unilateral renunciation of rights under a treaty. Moreover, irrespective of the agreement of 
the parties, an ancient treaty may become meaningless and incapable of practical 
application.

(iii)  Material breach
Material breach by one party entitles the other party or parties to a treaty to invoke the 
breach as the ground of termination or suspension (VCLT Art 60).166 However, considerable 
uncertainty has surrounded the precise circumstances in which such right of unilateral 
abrogation may be exercised, particularly in respect of multilateral treaties. In practice, 
material breach has rarely been invoked. In Gabčíkovo-Nagymaros, the Court rejected 
Hungary’s argument that Slovakia’s breach of a bilateral treaty entitled it to terminate 
under the customary law equivalent of Article 60. Hungary was at the time itself in breach 
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of the treaty, and was disabled from relying on Slovakia’s subsequent breach, which it had 
provoked.167 The treaty thus endured, though both parties were in breach.

It matters under Article 60 which party is trying to get rid of the treaty. In Rainbow Warrior, 
the tribunal held that France had committed a material breach but this finding was of little 
practical consequence, since New Zealand sought performance, not abrogation, of the 
treaty.168

VCLT Article 60 addresses material breach with as much precision as can be reasonably 
expected, although its formulation has attracted some criticism.169 Paragraphs 1 and 2 set 
out what parties to bilateral and multilateral treaties are entitled to do in response to a 
material breach by another party. Paragraph 3 defines a material breach as a repudiation of 
the treaty not sanctioned by the VCLT, or the violation of a provision essential to the 
accomplishment of the object or purpose of the treaty.170 The focus is on the importance of 
the provision violated, not the magnitude of the breach.171 Paragraph 4 stipulates that the 
first three paragraphs are without prejudice to any provision in the treaty applicable in the 
event of a breach; paragraph 5 excludes the application of (p. 378) the first three 
paragraphs to ‘provisions relating to the protection of the human person contained in 
treaties of a humanitarian character’.

(iv)  Supervening impossibility of performance
VCLT Article 61 provides that a party ‘may invoke the impossibility of performing a treaty 
as a ground for terminating it if the impossibility results from the permanent disappearance 
or destruction of an object indispensable for the execution of the treaty’.172 Situations 
envisaged include the submergence of an island, the drying up of a river, or destruction of a 
railway, by an earthquake, or other disaster. The effect of impossibility is not automatic, and 
a party must invoke the ground for termination. Impossibility of performance may not be 
invoked when it results from the invoking party’s own breach of an obligation flowing from 
the treaty.173

(v)  Fundamental change of circumstances
The principles by which fundamental change of circumstances may be invoked as a ground 
for terminating or withdrawing from a treaty are expressed in VCLT Article 62.174 An 
example of a fundamental change would be where a party to a military and political 
alliance, involving exchange of military intelligence and information, has a change of 
government incompatible with the basis of alliance. The provision reflects the doctrine of 
rebus sic stantibus, which originally involved an implied term that the obligations of an 
agreement would end if there had been a material change of circumstances. As in municipal 
systems, so in international law it is recognized that changes frustrating the object of an 
agreement, even if not amounting to actual impossibility, may justify its termination. Some 
jurists dislike the doctrine, regarding it as a source of insecurity of obligations, more 
especially in the absence of a system of compulsory jurisdiction. But it has been applied 
very cautiously, for example in Free Zones.175 Further, the VCLT excludes boundary treaties 
from the operation of the principle in order to avoid an obvious source of threats to the 
peace.

In Fisheries Jurisdiction (UK v Iceland), the International Court accepted VCLT Article 62 as 
a statement of customary law but decided that the dangers to Icelandic interests resulting 
from new fishing techniques ‘cannot constitute a fundamental change with respect to the 
lapse or subsistence’ of the jurisdictional clause in a bilateral agreement.176 In Gabčíkovo- 
Nagymaros, Hungary specified profound changes of a political character, the project’s 
diminishing economic viability, the progress of environmental (p. 379) knowledge, and the 
development of new norms and prescriptions of international environmental law, as grounds 
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entitling it to invoke the fundamental change of circumstances principle. The Court recalled 
its findings in Fisheries Jurisdiction and rejected the Hungarian argument, holding that:

The changed circumstances advanced by Hungary are, in the Court’s view, not of 
such a nature, either individually or collectively, that their effect would radically 
transform the extent of the obligations still to be performed in order to accomplish 
the Project. A fundamental change of circumstances must have been unforeseen; 
the existence of the circumstances at the time of the Treaty’s conclusion must have 
constituted an essential basis of the consent of the parties to be bound by the 
Treaty.177

Referring to Article 62, the Court concluded that ‘the stability of treaty relations requires 
that the plea of fundamental change of circumstances be applied only in exceptional 
cases’.178

In contrast, the CJEU applied a relaxed interpretation of the doctrine to uphold the 
suspension of the EC–Yugoslavia Cooperation Agreement in Racke v Hauptzollamt Mainz.179 

It conceded that the Commission could have continued to grant tariff concessions after the 
outbreak of hostilities, but noted that impossibility of performance was not required and 
that there was ‘no point’ in continuing to grant preferences in circumstances where 
Yugoslavia was breaking up.180

Treaties may also be affected when one state succeeds wholly or in part to the legal 
personality and territory of another. The conditions under which the treaties of the latter 
survive depend on many factors, including the precise form and origin of the ‘succession’ 
and the type of treaty concerned.181

(C)  Procedure and consequences
The consequences of invalidity, termination, and suspension will depend on the grounds 
relied upon.182 Certain grounds of invalidity must be invoked by the relevant party183 and 
so the treaties concerned are not void but voidable. These grounds are: incompetence 
under internal law, excess of authority of the state’s representative, error, fraud, and 
(probably) corruption. The same is true of certain grounds of termination—material breach, 
impossibility, and fundamental change of circumstances. On the other hand, a treaty is void 
in the case of coercion of a state (invalidity), and conflict (p. 380) with an existing or 
emergent peremptory norm (invalidity or termination). Consent to be bound by a treaty 
procured by coercion of the representative of a state ‘shall be without any legal effect’ (Art 
51, invalidity). The rules governing separability of treaty provisions (Art 44), that is, the 
severance of particular clauses affected by grounds for invalidating or terminating a treaty, 
do not apply to the cases of coercion of a representative, coercion of a state, or conflict with 
an existing peremptory norm.184 Articles 69–72 deal with the consequences of invalidity, 
termination, or suspension.185

7.  Conclusion
Treaties are often presented or perceived as fragile flowers, liable to wilt in the heat, and a 
reader of the law of treaties might suppose that it is dominated by disputes over such 
matters as invalidity, illegality, and unilateral termination. A more careful look, however, 
reveals a high measure of stability, with difficulties addressed more through interpretation 
than these more drastic concepts. So much so that the greater risk is stagnation, difficulty 
of amendment, and a certain inflexibility of treaties once concluded, notably but not only 
multilateral treaties.
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A second feature is the ubiquity of treaties, even if the era of the great multilateral treaties 
is for the time being past. Few arenas of human conflict and collaboration, or of the 
interaction of humans with the environment, lack their specific treaty regime with its 
penumbra of practice. It says much for the achievement of the 1969 VCLT that it has 
continued to be a useful vehicle for the many interpretative and other issues this treaty 
barrage continues to generate.
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(p. 381) 17  Diplomatic and consular relations
1.  Modalities of Interstate Relations
In its simplest sense, diplomacy comprises any means by which states establish or maintain 
mutual relations, communicate with each other, or carry out political or legal transactions, 
in each case through their authorized agents.1 Diplomacy may thus exist between states at 
war or in armed conflict with each other, but the concept relates to communication friendly 
or hostile,2 rather than the material forms of economic or military cooperation or conflict.

Normally, diplomacy involves the exchange of permanent diplomatic missions, and similar 
permanent, or at least regular, representation is necessary for states to give substance to 
their membership of the UN and other major intergovernmental organizations. Then there 
are the categories of special missions or ad hoc diplomacy, and the representation of states 
at ad hoc conferences.

The rules of international law governing diplomatic relations are at the most formal end of 
the spectrum of international communication. They are the product of long-established 
state practice reflected in treaties, national legislation, and judicial decisions. The law has 
now been codified substantially in the Vienna Convention on Diplomatic Relations (VCDR).3 

Although parts of the VCDR involved progressive development, its widespread acceptance 
and implementation means that it now is mostly reflective (p. 382) of custom.4 The 
importance of the principles embodied in the VCDR was stressed in Tehran Hostages, 
where the Court observed that ‘the obligations of the Iranian Government here in question 
are not merely contractual … but also obligations under general international law’.5 For 
English courts, the Diplomatic Privileges Act of 1708 was expressed to be declaratory of the 
common law. The Act of 1708 was not replaced until the Diplomatic Privileges Act 1964, 
which gives effect to the VCDR in UK law.6 The VCDR does not affect customary rules 
governing ‘questions not expressly regulated’ by its provisions7 and states may vary the 
position by agreement.

2.  General Legal Aspects of Diplomatic Relations
(A)  Incidence
VCDR Article 2 provides that ‘the establishment of diplomatic relations between States, and 
of permanent diplomatic missions, takes place by mutual consent’. There is no right of 
legation in general international law, though all states have the capacity to establish 
diplomatic relations. The mutual consent involved may be expressed quite informally.

(B)  Relation to recognition
While recognition is a condition for the establishment and maintenance of diplomatic 
relations, these are not necessary consequences of recognition. The non-establishment or 
withdrawal or reduction of diplomatic representation may follow purely practical 
considerations or constitute a form of non-military sanction. In recent history, this has taken 
the form of coordinated international action against states suspected of shielding or 
sponsoring terrorism. One example occurred following Libya’s refusal to surrender those 
individuals thought responsible for the bombing of Pan Am Flight 103 over Lockerbie, 
Scotland and UTA Flight 772 over Chad and Niger. Security Council Resolution 748 
provided that:
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all States shall … [s]ignificantly reduce the number and the level of the staff at 
Libyan diplomatic missions and consular posts and restrict or control the movement 
within their territory of all such staff who remain; in the case of Libyan missions to 
international organizations, the host State may, as it deems necessary, consult the 
organization concerned on the measures required to implement this subparagraph.8

(p. 383) When Libya failed to comply, Security Council Resolution 883 directed all countries 
to continue to reduce staff at Libyan diplomatic missions and consular posts.9

(C)  Rationale of privileges and immunities
Diplomatic relations entail the exercise by the sending government of state functions on the 
territory of the receiving state by licence of the latter.10 Having agreed to the establishment 
of diplomatic relations, the receiving state must enable the sending state to benefit from the 
content of the licence. Doing so results in a body of privileges and immunities. One 
explanation, now discredited, for this situation was that the diplomatic agent and the 
mission premises were ‘exterritorial’, legally assimilated to the territorial jurisdiction of the 
sending state.11 The consequences of this theory were never worked out and the law does 
not rest on any such premise. Indeed, it rests on no particular theory or combination of 
theories, though the system is generally compatible with both the representative theory, 
which emphasizes the diplomat’s role as agent of a state, and the functional theory,12 

resting on practical necessity.13 Under the functional model, the immunity is first a 
recognition of the sovereign and independent status of the sending state, as well as of the 
public nature of a diplomat’s acts and consequent immunity from the receiving state’s 
jurisdiction. Secondly, the immunity exists to protect the diplomatic mission and staff and to 
ensure the efficient performance of functions designed to preserve international order and 
maintain communication between states.14

In the final analysis, the question must be related to the dual aspect of diplomatic 
representation: the state immunity (immunity ratione materiae) attaching to official acts of 
foreign states, and the overlying, yet more conditional, elements of ‘functional’ privileges 
and immunities of the diplomatic staff and the premises.

(D)  Fulfilment of duties by the receiving state
The observance of legal duties by the receiving state requires the taking of various steps, 
legislative and administrative.15 Appropriate care must be shown in providing police 
protection for personnel and premises and the state will incur responsibility if the judiciary 
fails to uphold established privileges and immunities.

(p. 384) An obvious example is Tehran Hostages. There, Iran was held responsible for 
failing to prevent and for subsequently adopting the actions of militants who had invaded 
the US mission in Tehran. The International Court held:

The approval given to these facts by the Ayatollah Khomeini and other organs of the 
Iranian State, and the decision to perpetuate them, translated continuing 
occupation of the Embassy and detention of the hostages into acts of that State. The 
militants, authors of the invasion and jailers of the hostages, had now become 
agents of the Iranian State for whose acts the State itself was internationally 
responsible.16

(E)  Functions of missions
VCDR Article 3 sets out succinctly the functions of a diplomatic mission, primarily those of 
representing the sending state in the receiving state and ‘protecting in the receiving State 
the interests of the sending State and of its nationals, within the limits permitted by 
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international law’.17 The mission may negotiate with the receiving state’s authorities, 
ascertain and report on local events, promote friendly relations between the two states, etc.

(F)  Abuse of diplomatic immunities
Serious breaches of diplomatic immunity are rather rare,18 due principally to the reciprocal 
benefits that accrue through mutual observance of diplomatic law.19 This position might be 
thought remarkable, given the stringent limitations on jurisdictional competence placed on 
states by the VCDR and the points of historical, ideological, political, or other friction often 
existing between states maintaining diplomatic relations with each other.

But there have been serious abuses. A Nigerian former minister was found drugged in a 
‘diplomatic bag’ (a container) at Stansted Airport in the UK.20 Police Constable Yvonne 
Fletcher, on guard outside the Libyan People’s Bureau in London, was killed by a weapon 
fired from the premises.21 When, a week later, the embassy was finally evacuated and 
searched in the presence of a Saudi representative, weapons and relevant forensic evidence 
were uncovered. The House of Commons Foreign Affairs (p. 385) Committee prepared a 
detailed review of the VCDR,22 but concluded that any attempt to alter the balance of rights 
and duties so as to further require protected individuals to respect the laws of the receiving 
state was undesirable.23 It recommended more rigorous application of safeguards in the 
VCDR, notably Articles 9 (persona non grata) and 11 (limitation of mission size), a 
recommendation adopted in full by the British government.24

3.  Staff, Premises, and Facilities of Missions
(A)  Classification of personnel
VCDR Article 1 divides mission staff into three categories, the diplomatic staff (those 
members of the mission having diplomatic rank as counsellors, diplomatic secretaries, or 
attachés), the administrative and technical staff, and those persons in the domestic service 
of the mission. Two other terms are important. A ‘diplomatic agent’ is the head of the 
mission or a member of the diplomatic staff of the mission; the ‘head of the mission’ is ‘the 
person charged by the sending State with the duty of acting in that capacity’.

(B)  Heads of mission
(i)  Accreditation and agrément
VCDR Article 4(1) provides that the sending state must secure the agrément or ‘consent’ of 
the receiving state prior to a proposed head of mission assuming the post.25 The receiving 
state holds a unilateral right of rejection and is not obliged to provide reasons in the event 
that agrément is refused (Art 4(2)).26

(ii)  Classes and precedence
Under VCDR Article 14(1), heads of mission fall into three classes: (1) ambassadors or 
nuncios27 accredited to the head of state, or other heads of mission of equivalent rank;28 (2) 
envoys, ministers, and internuncios likewise accredited; and (3) chargés (p. 386) d’affaires 
accredited to the Minister of Foreign Affairs.29 With the doctrine of sovereign equality now 
formally embedded, there is no class-based differentiation between heads of mission save as 
concerns precedence and etiquette (Art 14(2)). VCDR Article 16(1) provides that heads of 
mission take precedence in their respective classes in the order of taking up their functions 
in accordance with Article 13, a provision that goes back to 1815.30
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(C)  Appointment of members other than the head of mission
VCDR Article 7 provides that the sending state may freely appoint the mission staff.31 In the 
case of military, naval, or air attachés, the receiving state may require their names to be 
submitted for approval beforehand.

In the International Law Committee (ILC) there was considerable difference of opinion as to 
the extent to which the consent of the receiving state conditioned the appointment of 
members other than the head of mission. The text of Article 7 may seem sufficiently clear32 

but at the Vienna Conference several delegations adopted the position that the article was 
to be interpreted in accordance with prevailing custom,33 namely that the consent of the 
receiving state was always required. Practice has now apparently crystallized in favour of 
an unrestricted right of appointment on the part of the sending state, save as provided for 
in Article 7.34

In a controversial English decision,35 it was held that Article 7 was qualified by Article 10 
and that a failure to notify the receiving state precluded an appointee’s immunity. In any 
event, the receiving state has special powers of control in the case of appointments to more 
than one state (Art 5(1)), appointment of non-nationals (Art 8), and excessive appointments 
(Art 11). In addition, Article 9(1) permits the receiving state to declare a proposed 
appointee persona non grata prior to arrival. There is no requirement to give reasons for 
rejection.36

(D)  Termination of functions
Diplomatic relations are consensual and may be terminated by withdrawal of the mission by 
either the sending or receiving state.37

(p. 387) The sending state may for its own reasons, practical or political, terminate the 
functions of individual staff members on notification to the receiving state. Under VCDR 
Article 9(1), the receiving state may also, at any time and without explanation, declare any 
member of a diplomatic mission persona non grata or not acceptable. In such a case, the 
sending state must either recall the individual in question or terminate his or her functions 
within the mission. Under Article 9(2), a refusal by the sending state to comply with such a 
declaration gives the receiving state the right to refuse recognition of the individual as a 
member of the mission.

Following its codification in the VCDR, the persona non grata rule has been used to respond 
to conduct which was not considered by the ILC, a sign of versatility rather than misuse.38 

It was used extensively during the Cold War to remove suspected spies. In the modern era, 
it is most frequently invoked for espionage, involvement in terrorist or subversive activities, 
and other criminal behaviour.

(E)  Premises and facilities
VCDR Article 25 provides that the receiving state ‘shall accord full facilities for the 
performance of the functions of the mission’. Other provisions refer to freedom of 
movement for members of the mission, subject to legal restrictions established to ensure 
national security,39 and ‘free communication on the part of the mission for all official 
purposes’.40 A particular problem is the acquisition of premises as some domestic legal 
systems may exclude a market in land or restrict the acquisition of land by aliens or foreign 
states. The ILC draft41 had required the receiving state either to permit acquisition by the 
sending state or to ‘ensure adequate accommodation in some other way’. The VCDR 
contains less decisive provisions in Article 21.

4.  Inviolability of Missions
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(A)  Premises
A consequence of the establishment and functioning of a mission is the protection of the 
premises from external interference.42 The mission premises, including ancillary land, are 
the headquarters of the mission and benefit from the immunity of the sending state.43 The 
principle flows from the concept of diplomatic immunity, and is (p. 388) pre-Grotian in 
origin.44 VCDR Article 22 recapitulates the customary position, providing expressly for the 
inviolability of the mission from intrusion by agents of the receiving state (Art 22(1)), and 
setting out the receiving state’s duty to take all appropriate steps to protect the premises of 
the mission against intrusion or damage and to prevent any disturbance of the mission’s 
peace or impairment of its dignity (Art 22(2)).45

Article 22(1) contains no proviso relating either to cases of emergency, for example, the 
situation in which the premises present a pressing danger to the surrounding district by 
reason of fire, or to countermeasures in the case of a use of the premises by the staff 
themselves for unlawful purposes. It is a nice question whether, if remedial steps were 
taken by the host state, a defence of necessity or force majeure could be sustained,46 and in 
any event countermeasures infringing on inviolability are excluded.47 The practice to date 
has generally been that missions will avoid at all costs calling on external assistance in the 
event of an emergency.48

It follows from Article 22 that writs cannot be served, even by post, within the premises of a 
mission but only through the local Ministry for Foreign Affairs.49 Article 22(2) creates a 
special standard of care over and above the normal obligation to show due diligence in 
protecting aliens within the state. The International Court found that breaches of Article 22 
had occurred in Armed Activities on the Territory of the Congo in respect of attacks against 
the Ugandan embassy in Kinshasa by Congolese troops.50

Embassy bank accounts are protected by VCDR Article 24, as are archives or documents of 
the mission which are ‘inviolable at any time and wherever they may be’.51

(B)  Diplomatic asylum
The VCDR contains no provision on diplomatic asylum, although in Article 41 the reference 
to ‘special agreements’ allows for bilateral recognition of the right to give (p. 389) asylum 
to political refugees within the mission.52 The issue was deliberately excluded from the 
agenda during the ILC’s preparatory work. It is doubtful if a right of asylum for either 
political refugees or others is recognized by general international law.53 There is a qualified 
right under the Havana Convention on Asylum of 192854 and it may be that a Latin- 
American regional custom exists.55

The question of diplomatic asylum under the VCDR is dependent on the joint application of 
Article 41(1)—on respect for law and non-interference in the affairs of the receiving state— 
and Article 22, which allows no exception to the inviolability of a diplomatic mission. Thus, 
while there is no right to grant asylum, once one or more refugees have been accepted onto 
embassy property the receiving state cannot retrieve them, a situation which will ordinarily 
force the sending and receiving state to the negotiating table. In 2012, for example, the 
Ecuadorian embassy in London offered asylum to Julian Assange, the person responsible for 
Wikileaks but at the time sought by Sweden for non-political crimes. The UK’s view is that 
this use of the embassy is ‘incompatible with the VCDR’ and in breach of Article 41, but 
rather than taking unilateral action it has sought a diplomatic solution.56
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(C)  Archives, documents, and official correspondence
The VCDR establishes the inviolability of the archives and documents of the mission57 ‘at 
any time and wherever they may be’,58 as well as official correspondence.59 It is provided 
simply that ‘the diplomatic bag shall not be opened or detained’.60 A significant breach of 
this obligation was the subject of Tehran Hostages before the International Court.61

(p. 390) The evidence of abuse of the diplomatic bag in the form of drug trafficking or 
involvement in terrorist activities has led the UK government to resort to the scanning of 
bags where there are strong grounds of suspicion: a member of the relevant mission is 
invited to be present.62 In 1989, the ILC adopted a set of more precise rules concerning 
diplomatic bags and diplomatic couriers, but no agreement could be reached in the General 
Assembly.63

A diplomatic bag is given its character by its express label, though its contents may attract 
de facto protection under other provisions of the VCDR. For example, the Eritrea–Ethiopia 
Claims Commission held that the interception of an Ethiopian diplomatic bag in 1999 by 
Eritrean officials at Asmara airport violated Article 24. Although the package was 
incorrectly labelled and shipped by private courier and was thus not a ‘diplomatic bag’ for 
the purposes of Article 27, the character of the blank passports, invoices, and receipts 
found within was apparent.64

As the mission does not have separate legal personality, archives and other documents 
remain the property of the sending state. Where there is a change of government, 
ownership of these materials will be transferred to the new government by the receiving 
state. The new government may then enforce any rights accruing to it through ownership of 
the materials, though in so doing it will assume responsibility for any related liabilities.65

(D)  Other property
VCDR Article 22(3) expands protection to other embassy property: the premises of the 
mission, their furnishings, and other property, as well as the means of transport of the 
mission are immune from search, requisition, attachment, or execution.

5.  Diplomatic Agents
(A)  Inviolability
VCDR Article 29 provides:

The person of a diplomatic agent shall be inviolable. He shall not be liable to any 
form of arrest or detention. The receiving state shall treat him with due respect and 
shall take all appropriate steps to prevent any attack on his person, freedom or 
dignity.

This inviolability is distinct from immunity from criminal jurisdiction. As with inviolability of 
the mission premises, there is no express reservation for action in cases of emergency, for 
example, a drunken diplomat with a loaded gun in a public place.66

(p. 391) VCDR Article 30 provides that the private residence (including a temporary 
residence) of a diplomatic agent is likewise inviolable, as are the agent’s papers, 
correspondence, and property, subject to Article 31(3). However, there is no jurisdictional 
immunity in the case of a real action concerning immovable property and, while no 
measures of execution may be taken against property, courts may be unwilling to support 
measures of self-help undertaken by the diplomatic agent to recover premises from a 
person in possession under a claim of right made in good faith.67
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It has been suggested that the scope of the duty in Article 29 should include indirect 
attacks on the dignity of a diplomat, or even events which may embarrass or offend a 
diplomat. In Aziz,68 a former wife of the Sultan of Brunei brought proceedings against a 
fortune teller for the return of property given under a false understanding. The Sultan 
intervened, arguing that as a foreign head of state he was entitled to the same protections 
as offered to a foreign head of mission under section 20 of the State Immunity Act 1978 
(enacting VCDR Art 29) and that there was a duty to prevent any attack on his dignity. The 
Court disagreed, finding that no outrage on the Sultan’s dignity would be committed if the 
judgments in question were published. Collins LJ concluded:

I am far from convinced by the material before us that there is a rule of customary 
international law which imposes an obligation on a State to take appropriate steps 
to prevent conduct by individuals which is simply offensive or insulting to a foreign 
head of state abroad.69

This position is consistent with the functional basis of modern diplomatic law.

(B)  The concept of immunity
Diplomatic agents enjoy immunity70 from local curial jurisdiction, not an exemption from 
the substantive law.71 The immunity can be waived and the local law may then be applied. 
VCDR Article 41(1) stipulates that ‘it is the duty of all persons enjoying such privileges and 
immunities to respect the laws and regulations of the receiving State’,72 though without 
prejudice to those privileges or immunities.

(p. 392) (C)  Immunity of serving agents from criminal jurisdiction
VCDR Article 31(1) provides without qualification that ‘a diplomatic agent shall enjoy 
immunity from the criminal jurisdiction of the receiving State’.73 This has long been the 
customary position.74 A diplomatic agent guilty of serious or persistent breaches of the law 
may be declared persona non grata but is immune from prosecution while in post, 
irrespective of the character of the crime or its relation to the functions or work of the 
mission.75

(D)  Immunity from civil and administrative jurisdiction
Article 31(1) also confers immunity on the diplomatic agent from the local civil and 
administrative jurisdiction,76 except in the case of: (1) a real action relating to private 
immovable property in the territory of the receiving state (unless held on behalf of the 
sending state for the purposes of the mission);77 (2) an action relating to succession in 
which the agent is involved as executor, administrator, heir, or legatee in his or her capacity 
as a private individual; and (3) any professional or commercial activity by the diplomatic 
agent outside his or her official duties.78

The exceptions to this form of immunity represent a modern development in the law and 
reflect the principle that the personal immunities of diplomatic agents should not be 
unqualified. The exception relating to immovable property applies to the situation in which 
the property is the residence of the diplomatic agent. However, in that case such measures 
of execution as affect the inviolability of the person or residence are excluded.79

The jurisdictions referred to in VCDR Article 31(1) ‘comprise any special courts in the 
categories concerned, e.g. commercial courts, courts set up to apply social legislation, and 
administrative authorities exercising judicial functions’.80 Immunity covers not only direct 
claims against a diplomat and his or her property, but also family law claims, including 
proceedings to protect children and other family members.81 An unsettled point is whether 
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the immunity covers coronial inquests. Article 31 provides no (p. 393) neat answer, but UK 
practice is that such an inquest should not take place without the mission’s approval.82

(E)  Immunity ratione personae
In the case of official acts undertaken by a protected person, the immunity is permanent,83 

since it is that of the sending state.84 In respect of private acts, the immunity is contingent 
and supplementary, terminating when the individual concerned leaves the post.85 VCDR 
Article 39(2) refers to the termination of diplomatic functions and concomitant immunities, 
and provides: ‘However, with respect to acts performed by such a person in the exercise of 
his functions as a member of the mission, immunity shall continue to subsist.’86 The 
definition of official acts is by no means self-evident, though in the case of doubt weight 
should be given to the assertion of the sending state.87 It appears to extend to acts 
undertaken by a diplomat which were ordered by the sending state. For example, in a 
German case,88 the Syrian Ambassador to the German Democratic Republic was instructed 
to ‘do everything possible’ to assist a terrorist organization. He accepted for safekeeping a 
bag of explosives which were then used in a bombing in West Berlin. The court took the 
view that the ambassador’s acts were subject to immunity ratione materiae with 
consequential responsibility of Syria.89

The principle extends to matters which are essentially ‘in the course of’ official duties, for 
example, a traffic accident involving a car on official business.90 The difficulty this may 
cause was seen in Knab v Republic of Georgia, which concerned the death of a girl caused 
by a Georgian diplomat, driving intoxicated following a diplomatic reception. The parties 
agreed he was entitled to personal immunity, leaving the victim’s family to proceed against 
the Georgian state alone.91

(F)  Application of certain local laws
Certain immunities from the application of the local law are ancillary to the main body of 
privileges and immunities.92 Perhaps the most decisive is that from measures (p. 394) of 
execution.93 There is exemption from all dues and taxes with a number of exceptions 
(notably indirect taxes incorporated in the price of goods or services).94 Further privileges 
concern customs duties,95 personal services, public service (i.e. jury service), military 
obligations,96 social security provisions,97 and the giving of evidence as a witness.98 The 
exemption from customs duties of articles for the personal use of the diplomatic agent or 
members of his or her family belonging to the household is a rendering of a long current 
practice into a legal rule. The exemption from dues and taxes probably existed in customary 
law, though practice was inconsistent.99

(G)  Beneficiaries of immunities
Diplomatic agents who are not nationals of or permanently resident in the receiving state 
are beneficiaries of the privileges and immunities100 set out in VCDR Articles 29–36.101 The 
extent to which administrative and technical staff (as non-diplomatic staff members) should 
have these privileges and immunities was a matter on which state practice was not 
uniform102 and on which there was considerable debate at the Vienna Conference.103 The 
position for this group and also for members of service staff is regulated by Article 37.104 

Under Article 37(2), members of a mission’s administrative and technical staff, as well as 
members of a diplomatic household, enjoy those immunities specified in VCDR Articles 29– 
35. However, the Article 31(1) immunity from civil and administrative jurisdiction is limited 
in respect of these individuals to acts performed in the course of their official duties (if any). 
Insofar as the service staff of the mission are concerned, provided they are not nationals of 
the receiving state, Article 31(2) provides for immunity in respect of acts performed in the 

82

83 

84

85

86

87

88

89

90

91

92

93

94

95

96 97 98

99

100 101

102 103

104 



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

course of their duties and exemption from dues and taxes on the emoluments they receive 
through their employment and from social security provisions.

In the case of diplomatic agents and the administrative and technical staff of the mission, 
the respective immunities extend to ‘members of the family’ ‘forming part (p. 395) of’ their 
households. In view of variations in family law and social custom, a precise definition was 
thought inappropriate.105

(H)  Duration of privileges and immunities
The duration of privileges and immunities is governed by VCDR Article 39.106 This provides, 
first, that privileges and immunities apply from the moment a protected person enters the 
receiving state, or if already there, the moment that the receiving state is appropriately 
notified of his or her appointment.107 Secondly, where the functions of a protected person 
terminate, the attached privileges and immunities normally cease at the moment when the 
protected person leaves the country, or on the expiry of a reasonable period in which to do 
so.108 Immunity ratione materiae with respect to official acts will, however, outlast the 
termination or expiration of the protected office.

There is no precise definition of a ‘reasonable period’ under VCDR Article 39(2).109 Absent 
a legislative statement on the subject this will vary circumstantially, with those declared 
persona non grata given considerably less leeway. For example, following the shooting of 
WPC Fletcher, the persons expelled were given seven days to leave the UK.110 In contrast, 
Swiss law lays down a default ‘reasonable period’ of six months until the immunity 
terminates, and Venezuela allows a month.111

(I)  Waiver
It has always been accepted that immunity may be waived112 by the sending state.113 

Previous practice had been in part tolerant of implied waiver based on conduct but VCDR 
Article 32(2) states that ‘waiver must always be express’.114 Under Article 32(3), (p. 396) 
the initiation of proceedings excludes immunity from jurisdiction in respect of any 
counterclaim directly connected with the principal claim.115

Article 32(4) provides that waiver of immunity from civil or administrative jurisdiction does 
not imply waiver in respect of the execution of the judgment, for which separate waiver is 
necessary. But a waiver once given is irrevocable.116

Article 32 makes no reference to criminal jurisdiction, but this is a simple oversight: a 
waiver will be just as valid if invoked in relation to a criminal matter as with respect to civil 
jurisdiction.117 But the scope of a waiver may be limited to civil or criminal jurisdiction. In 
US v Makharadze, the Georgian state waived the diplomat’s immunity in respect of criminal 
prosecution, but maintained civil immunity in respect of a suit brought by the victim’s 
family.118

Self-evidently, the waiver is only valid if given by someone with the necessary authority to 
do so. Given that the immunity belongs to the state, only the state can grant the authority to 
waive it.119 This applies even when considering a protected person’s attempt to waive their 
own immunity; for example, in Nzie v Vassah,120 a letter written by a diplomat from the 
Cameroon embassy in Paris saying that he agreed to divorce his wife under French law did 
not constitute a valid waiver.

6.  Other Matters
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(A)  Consular relations
Consuls are in principle distinct in function and legal status from diplomatic agents.121 

Though agents of the sending state for particular purposes, they are not accorded the type 
of immunity from the laws and enforcement jurisdiction of the receiving state enjoyed by 
diplomatic agents. Consular functions vary and include the protection of the interests of the 
sending state and its nationals, development of economic and cultural relations, the issuing 
of passports and visas, administration of the property of nationals of the sending state, 
registration of births, deaths, and marriages, and supervision of vessels and aircraft 
attributed to the sending state.

Since the eighteenth century, the status of consuls has been based on general usage rather 
than law, together with special treaty provisions. The customary law as it has evolved is as 
follows.122 The consul must have the authority of the sending state (his (p. 397) 
commission) and the authorization of the receiving state (termed an exequatur). The 
receiving state must give consular officials and premises special protection, that is, a higher 
standard of diligence than that appropriate to protection of aliens generally. The consular 
premises are not inviolable from entry by agents of the receiving state.123 Consular archives 
and documents are inviolable and members of the consulate are immune from the 
jurisdiction of the judicial and administrative authorities of the receiving state in respect of 
acts performed in the exercise of consular functions.124 This immunity for official acts is 
generally regarded as deriving from state immunity.125 Articles intended for the use of the 
consulate are exempt from customs duties, and members of the consulate, other than the 
service staff, are exempt from all public services, including military obligations. The 
authorities reveal differences of opinion concerning the personal inviolability of consular 
officials and in principle they are liable to arrest or detention.126 In addition, they are 
amenable to criminal and civil jurisdiction in respect of non-official acts, to local taxation, 
and to customs duties. In a general way, it could be said that the jurisdiction of the host 
state is presumed applicable.

The existence of fairly uniform practices (whatever the customary law might be), evidenced 
by a large number of bilateral treaties,127 encouraged the ILC to produce draft articles on 
consular relations, and led to the 1963 Vienna Convention on Consular Relations (VCCR).128 

It is provided that the Convention ‘shall not affect other international agreements in force 
as between parties to them’. The VCCR has a strong element of development and 
reconstruction of the existing law and brings the status of career consuls, as opposed to 
honorary consuls, nearer to that of diplomatic agents. Career consuls are exempted from 
taxation and customs duties in the same way as diplomats. Consular premises are given 
substantial inviolability (Art 31) and are exempted from taxation (Art 32). Immunities and 
the duty of protection already recognized by customary law are maintained.129 A significant 
extension of protection and immunity occurs in Article 41130 regarding the personal 
inviolability of (p. 398) consular officials. Under Article 41(1), such officials shall not be 
liable to arrest or detention prior to trial, save in the case of a serious criminal offence and 
a decision to this effect by a competent judicial authority.131 Likewise, consular officials 
shall not be liable to any form of restriction on their personal freedom, save in execution of 
a judicial decision of final effect or the circumstances referred to in Article 41(1) (Art 
41(2)). Whilst consular officials may be compelled to appear before the criminal courts of 
the receiving state, they must be treated in a manner commensurate to their station and 
unless the circumstances referred to in Article 41(1) subsist, any penalty imposed must 
hamper the exercise of consular functions as little as possible (Art 41(3)).

Although the VCCR has attracted no less than 179 parties, it is not yet conclusive evidence 
on the present state of international law.132 Nevertheless, states and municipal courts133 

may use its provisions as the best evidence of the lex lata, quite apart from its effect for the 
actual parties.134 In Tehran Hostages, the International Court emphasized that the consular 
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obligations disregarded by Iran were part of general international law and not merely 
contractual obligations established by the VCCR.135

In a series of cases involving foreign nationals sentenced to death in various component 
states of the US, requests for provisional measures have been addressed to the 
International Court. The requests have been based on allegations of breaches of the 
provisions of the VCCR; particularly the requirement that arresting authorities must inform 
foreign nationals of their right to contact the appropriate consulate (Art 36(1)(b)).136

(B)  Special missions
Beyond the sphere of permanent relations by means of diplomatic missions or consular 
posts, states make frequent use of ad hoc diplomacy or special missions.137 These vary 
considerably in function: examples include a head of government attending a funeral 
abroad in an official capacity, one foreign or defence minister visiting another for 
negotiations, and the visit of a government trade delegation to conduct official (p. 399) 
business. The General Assembly adopted and opened for signature the Convention on 
Special Missions 1969, which entered into force in 1985.138 This provides a fairly flexible 
code of conduct based on the VCDR with appropriate divergences. The Convention has 
influenced the customary rules concerning persons on official visits (special missions), 
which have developed largely though domestic case law.139 The Convention confers a 
higher scale of privileges and immunities on a narrower range of missions than the extant 
customary law, which focuses on the immunities necessary for the proper conduct of the 
mission, principally inviolability and immunity from criminal jurisdiction.140

(C)  Crimes against internationally protected persons
Inviolability of diplomatic personnel is one of the oldest principles of international law, but 
the kidnapping and murder of, and assault on, diplomatic agents increased markedly after 
1961.141 The International Court found that breaches of VCDR Article 29 had occurred in 
Armed Activities (DRC v Uganda).142

Due to the high incidence of political acts of violence directed against diplomats and other 
officials, the General Assembly adopted the 1973 Convention on the Prevention and 
Punishment of Crimes against Internationally Protected Persons, including Diplomatic 
Agents.143 The offences envisaged are primarily the ‘murder, kidnapping or other attack 
upon the person or liberty of an internationally protected person’, the latter category 
including heads of state, foreign ministers, etc. Contracting parties undertake to make 
these crimes punishable by ‘appropriate penalties which shall take into account their grave 
nature’, and either to extradite the alleged offender or submit the case to the domestic 
prosecuting authorities.

7.  Conclusion
The law of diplomatic and consular relations is historically one of the oldest chapters of 
international law, and in the modern period it was one of the first to be codified. It is 
characterized by a broad measure of reciprocity of interests, as compared, for example, 
with the law concerning the immunities of international organizations, where the 
divergence between host states and sending states is much more pronounced. When it (p. 
400) comes to diplomatic and consular relations, every state is at the same time a sending 
and a receiving state, and despite certain abuses, the balance has been seen to rest with 
not disturbing the status quo. That was the conclusion of the UK authorities following the 
murder of WPC Fletcher, and it remains the case.
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But state practice does not stand still, despite even a broadly successful codification. Given 
changes in the modalities of interstate relations and negotiations, visiting missions and less 
formal avenues of contact are at least as significant as formal diplomatic relations, with 
ambassadors sometimes seen as conduits if not postal clerks. The convergence of 
diplomatic and consular functions may have enhanced the status of career consuls; it has 
not increased the significance of formal diplomacy. The shift from treaties to memoranda of 
understanding, minutes of meetings, and even press releases, is observable, and difficult to 
contain. The price of informality may be greater responsiveness; it is also a source of 
disorder.
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(p. 401) 18  Unilateral acts, acquiescence, and estoppel
1.  Introduction
States are corporate entities that necessarily operate under a regime of representation. In 
order to hold them bound by consensual obligations, the normal rules of authorization 
under treaty law apply; in order to attribute conduct to them for the purposes of 
determining their compliance with such obligations, the normal rules of attribution for the 
purposes of state responsibility apply. In addition to these normal rules, there are other 
cases where states’ consent is given, assumed, or implied.

With respect to the rules of representation in treaty law, the organs authorized to represent 
the state include the head of state, head of government, and minister of foreign affairs, but 
may also include heads of executive departments and diplomatic representatives, 
depending on the circumstances.1 But the legal boundaries of the state are not defined in 
simple terms. Specific authority may be given to individuals constituting delegations to 
conferences or special missions to foreign governments. The existence of authority in a 
particular instance may be a matter regulated in part by international law. Thus, as in 
treaty-making, a foreign minister is presumed to have authority to bind the state in the 
making of unilateral declarations.2

(p. 402) 2.  Unilateral Acts
(A)  In general
The conduct of governments may not be directed towards the conclusion of treaties or 
agreements but still be capable of creating legal effects.3 The formation of customary rules 
and the law of recognition are two of the more prominent (though very different) categories 
concerned with the ‘unilateral’ acts of states. Some authors have been prepared to bring 
unilateral acts (including protest, promise, renunciation, and recognition) within a general 
concept of ‘legal acts’, either contractual or unilateral, based on the manifestation of will by 
a legal person.4 This approach may provide a framework for the discussion, but it may also 
obscure the variety of legal relations involved.5 Analysis in terms of categories of ‘promise’, 
‘protest’, and the like tends to confuse conditioning facts and legal consequences. Much will 
depend on the context in which a ‘promise’ or ‘protest’ occurs, including the surrounding 
circumstances and the effect of relevant rules of law.6

It is true that treaties can be very different one from another yet the category ‘law of 
treaties’ makes practical as well as analytical sense. It is possible that the same is true of 
unilateral acts, understood not just as any act of a single state but in some narrower (still to 
be determined) sense of ‘acts implicating the good faith of the state’, or more simply as 
‘commitments and representations implying commitment’. Yet, while at some level the 
principle of good faith undoubtedly applies to unilateral acts as well as to bilateral or 
multilateral ones, the question which commitments or which representations engage the 
good faith of the state can only be decided situationally.7 It has never been the case that 
they all did, still less can this be true in the age of the twice-daily press conference and the 
internet.

(p. 403) (B)  Formal unilateral declarations
A state may evidence a clear intention to accept obligations vis-à-vis certain other states by 
a public declaration which is not an offer or otherwise dependent on reciprocal 
undertakings from its addressees.8 Apparently, the terms of such a declaration will 
determine the conditions under which it can be revoked.9 In 1957, the Egyptian government 
made a Declaration on the Suez Canal and the Arrangements for its Operation in which 
certain obligations were accepted. The Declaration was communicated to the UN Secretary- 
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General together with a letter which explained that the Declaration was to be considered as 
an ‘international instrument’ and it was registered as such by the Secretariat.10 Such a 
declaration may implicitly or otherwise require acceptance by other states as a condition of 
its validity or at least of its effectiveness.11 In short, it seems that while a bare (unaccepted) 
declaration may be valid, it can produce its intended effects only if accepted (expressly or 
implicitly).

In the Nuclear Tests cases, the International Court held that France was legally bound by 
publicly given undertakings, made at the highest level of government, to cease carrying out 
atmospheric nuclear tests.12 The criteria of obligation were: the intention of the state 
making the declaration that it should be bound according to its terms; and that the 
undertaking be given publicly. There was no requirement of a quid pro quo or of any 
subsequent acceptance or response.13 As a result of the French (p. 404) undertaking, so 
interpreted by the Court, the dispute, it held, had disappeared and ‘the claim advanced … 
no longer has any object’. While the principle applied—that a unilateral declaration may 
have certain legal effects—is not new, when the declaration is not directed to a specific 
state or states but is expressed erga omnes, as here, the detection of an intention to be 
legally bound, and of the structure of such intention, involves very careful appreciation of 
the facts. In any event, the principle recognized in the Nuclear Tests cases was applied by 
the Court in Nicaragua14 and also by the Chamber in Frontier Dispute (Burkina Faso v 
Mali).15

Naturally, statements are also made during the course of judicial proceedings with a view to 
affecting their outcome. The Court has, at times, noted the binding nature of such 
declarations.16 On other occasions, when a statement is not expressly recognized as 
binding, compliance with these has nevertheless been presumed by the Court on the basis 
of good faith.17 In either event, such statements have often remained factually relevant in 
assessments undertaken by the Court.18

(C)  Revocation of unilateral commitments
Principle 10 of the ILC Guiding Principles applicable to unilateral declarations of states 
provides:

A unilateral declaration that has created legal obligations for the State making the 
declaration cannot be revoked arbitrarily. In assessing whether a revocation would 
be arbitrary, consideration should be given to: …

(b)  The extent to which those to whom the obligations are owed have relied 
on such obligations … 19

Although unilateral declarations may reflect commitments, they are not treaties and are not 
subject to the relatively strict VCLT regime for termination or withdrawal. But a 
fundamental change of circumstances—which, in certain circumstances, allows states to 
terminate or withdraw from treaties—is also relevant in determining whether the 
revocation of a unilateral declaration is arbitrary.

(p. 405) 3.  Acquiescence
Once a dispute is already known to exist, the other party may damage its case seriously by 
recognition or acquiescence.20 Consent by way of acquiescence, recognition, or implied 
consent may have the result of conceding as lawful the rights claimed. A similar role 
appears when a state is claiming rights on a basis which is plausible to some extent, and yet 
rests either on ambiguous facts or on a contention that the law has changed or provides an 
exception in its favour. Here acquiescence involves an acceptance of the legal basis of the 
opponent’s claim, which can perhaps be more readily proved than in the case of a state 
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faced by an undoubted usurper.21 Protests, as unilateral acts intended to prevent a finding 
of acquiescence, must be made in a timely manner.22

(A)  Legal basis
As a substantive legal concept, acquiescence has its origins in the common law, although 
the civil law has a similar procedural notion. It crystallized in the system of international 
law through international adjudication.23 In 1910, an arbitral tribunal constituted to delimit 
the maritime boundary between Norway and Sweden upheld Swedish sovereignty based on 
its uncontested extensive practice in the disputed region, including the fishing of lobsters, 
the conduct of measurements, and the stationing of a light boat, concluding that:

It is a settled principle of the law of nations that a state of things which actually 
exists and has existed for a long time should be changed as little as possible.24

In 1951, the International Court upheld the legality of the straight baselines established by 
Norway, reasoning in similar vein that:

The notoriety of the facts, the general toleration of the international community, 
Great Britain’s position in the North Sea, her own interest in the question, and her 
prolonged abstention would in any case warrant Norway’s enforcement of her 
system against the United Kingdom.25

(p. 406) The requirements for acquiescence include: the notoriety of the facts and claims, 
their prolonged tolerance by the state(s) whose interests are specially affected, and general 
toleration. As to the burden of proof, it has been said that the inference from the conduct 
amounting to acquiescence may be ‘so probable as to be almost certain’.26 Acquiescence 
has so far been applied mostly to claims over territory. As tacit acceptance justifying an 
assumption of consent over time, however, it falls within the broader category of unilateral 
acts.27 As such, acquiescence may result in the acceptance of an obligation or another 
state’s right.

In the North Sea Continental Shelf cases, the International Court stated that unilateral 
assumption of the obligations of a treaty by conduct was ‘not lightly to be presumed’ and 
that ‘a very consistent course of conduct’ was required.28 But in Nicaragua, the Court held 
that Nicaragua’s ‘constant acquiescence’ in the publication of its purported optional clause 
declaration in the Court’s Yearbook ‘constitutes a valid mode of manifestation of its intent 
to recognize the compulsory jurisdiction of the Court’.29 Apparently, this amounted to ‘a 
very consistent course of conduct’.

(B)  Evidence of inconsistent rights
Unilateral declarations involve, in principle at least, concessions which are intentional, 
public, coherent, and conclusive of the issues. However, acts of acquiescence and official 
statements may have probative value as admissions of rights inconsistent with the claims of 
the declarant, such acts individually not being conclusive. In Eastern Greenland, the Court, 
as a subsidiary matter, attached significance to the fact that Norway had become a party to 
several treaties which referred to Danish sovereignty over Greenland as a whole, Norway 
having contended that Danish sovereignty had not been extended over the whole of 
Greenland.30

4.  Estoppel
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(A)  The place of estoppel in international law
There is a tendency to refer to any representation or conduct having legal significance as 
creating an estoppel, precluding the author from denying the ‘truth’ of the representation, 
express or implied. By analogy with principles of municipal law, and (p. 407) by reference to 
decisions of international tribunals, Bowett has stated the essentials of estoppel to be: (1) 
an unambiguous statement of fact; (2) which is voluntary, unconditional, and authorized; 
and (3) which is relied on in good faith to the detriment of the other party or to the 
advantage of the party making the statement.31 A considerable weight of authority supports 
the view that estoppel is a general principle of international law, resting on principles of 
good faith and consistency.32 The essence of estoppel is the element of conduct which 
causes the other party, in reliance on such conduct, detrimentally to change its position or 
to suffer some prejudice.33 But it is necessary to point out that estoppel in municipal law is 
regarded with great caution, and that the ‘principle’ has no particular coherence in 
international law, its incidence and effects not being uniform.34 Thus, before a tribunal the 
principle largely defined may operate to resolve ambiguities and as a principle of equity and 
justice:35 here it becomes a part of the reasoning. Elsewhere, its content is taken up by the 
principles noted in the last section, which are interrelated.36

A good example of judicial application of the broader version of the principle is Arbitral 
Award by the King of Spain. Nicaragua challenged the validity of the award: the Court held 
it valid but added that it was no longer open to Nicaragua, which, by express declaration 
and by conduct had recognized the award as valid, to challenge it.37 This and similar cases 
support a particular type of estoppel, but the rule concerned could operate independently of 
any general doctrine.

(p. 408) (B)  Relation between unilateral acts and estoppel
The relation between unilateral acts and estoppel needs clarification. The two institutions 
were imported in international law from the systems of civil and common law respectively, 
and grew up separately, shading into each other. Even though they are both rooted in the 
principle of good faith, unilateral acts are in their essence statements or representations 
intended to be binding and publicly manifested as such, whereas estoppel is a more general 
category, consisting of statements or representations not intended as binding or amounting 
to a promise, the binding force of which crystallizes depending on the circumstances.

The issue of rescinding unilateral acts is also distinct from estoppel. A binding unilateral act 
may be revoked with a good justification when it has not been relied on or when the 
circumstances have materially changed. Given that the essential circumstance for creating 
the legal obligation in the first place is the publicity of the unilateral act, publicity is also a 
condition for the notice of its withdrawal, subject to the particular circumstances. There is 
no such requirement of publicity for an estoppel to arise. A common feature of both is that 
there is no reason to assume that either is subject to the rules of terminating obligations 
under the law of treaties.

Estoppel should be distinguished from acquiescence too: the latter involves allowing an 
existing legal or factual situation to continue in circumstances where objection could and 
should have been made, leading, in the course of time, to the assumption of consent. 
Acquiescence is not subject to the requirement of detrimental reliance but is a promise 
implied in the context of lapse of time. In the words of the Chamber in Gulf of Maine:

[T]he concepts of acquiescence and estoppel, irrespective of the status accorded to 
them by international law, both follow from the fundamental principles of good faith 
and equity … [They] are, however, based on different legal reasoning, since 
acquiescence is equivalent to tacit recognition manifested by unilateral conduct 
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which the other party may interpret as consent, while estoppel is linked to the idea 
of preclusion.38

5.  Conclusion
To summarize:

(1)  There is a principle of estoppel recognized in international law.

(2)  An estoppel is precisely not a unilateral act; it is a representation of the truth of 
which the entity on whose behalf it is made is precluded from denying in certain 
circumstances, notably reliance and detriment.

(3)  By contrast, a unilateral act in the sense of international law is a commitment 
intended to be binding and accepted as such.

(4)  The principle of good faith in international law is not exhausted by these two 
doctrines; what further role it may play, however, depends on the facts and 
circumstances.
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(p. 409) 19  Succession to rights and duties
1.  Introduction and Overview
(A)  State succession as a category
State succession1 occurs when there is a definitive replacement of one state by another in 
respect of sovereignty over a given territory, that is, a replacement in conformity with 
international law.2 The political events concerned include dismemberment of an existing 
state, secession or separation of part of a state, decolonization, merger of existing states 
into a new state, and cession or annexation of state territory. Succession is predicated on 
the permanent displacement of sovereign power, and thus temporary changes resulting 
from belligerent occupation, agency, or grants of exclusive possession of territory by treaty 
are excluded.

When the sovereignty of one state replaces that of another, a number of legal problems 
arise. Is the successor state bound by all or any of the treaties of the predecessor? Do the 
inhabitants of the territory concerned automatically become nationals of the successor? Is 
the successor state affected by international claims involving the predecessor, by the 
predecessor’s national debt, and its other obligations under the legal system now 
supplanted? It is important to note that the phrase ‘state succession’ is employed to 
describe an area, a source of problems: it does not connote any overriding principle, or 
even a presumption, that a transmission or succession of legal rights and duties occurs in a 
given case. The phrase ‘state succession’ is well established, despite the misleading 
municipal law analogy of continuity of legal personality in an individual’s general property, 
passing as an inheritance, involving a complete or ‘universal succession’. Generally 
speaking, the only event of ‘universal succession’ in international law is state continuity— 
life rather than death.

(p. 410) State succession is an area of uncertainty and controversy. Much of the practice is 
equivocal and could be explained on the basis of special agreement or of rules distinct from 
the concept of legal succession. Indeed, it is possible to take the view that not many settled 
rules have yet emerged.

Nonetheless, the International Law Commission (ILC) has sought to codify the law on state 
succession leading to two separate conventions; the 1978 Vienna Convention on the 
Succession of States in Respect of Treaties3 and the 1983 Vienna Convention on the 
Succession of States in Respect of Property Archives and Debts.4 Both were criticized for 
departing from established international law5 and they have attracted a limited number of 
ratifications (the 1978 Convention only entered into force in 1996 and has 22 parties; the 
1983 Convention is not yet in force).6 The territorial transformations of the last two decades 
however, revealed a tendency to rely on them or at least some of their provisions to resolve 
controversial questions, for want of any better articulation of the legal principles involved.7

(B)  The pre-emption of issues by agreement
When multilateral peace treaties constituted new states or reallocated territory (e.g. in 
1815, 1919–23, or 1947) they would often regulate succession problems as part of the 
territorial rearrangement. The Treaty of St Germain provided for the responsibility of the 
successor states of the Austro-Hungarian monarchy for its public debts.8 Provisions of the 
Italian Peace Treaty of 1947 determined questions concerning the relations of Italy and its 
former colony of Libya.9 On other occasions, the conduct of states might produce informal 
novation by means of unilateral declarations, legislation, or other expressions of position.10 

In 1958, when the United Arab Republic was created by the union of Egypt with Syria, the 
Minister of Foreign Affairs of the Union said in a Note (p. 411) to the Secretary-General, ‘all 
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international treaties and agreements concluded by Egypt or Syria with other countries will 
remain valid within the regional limits prescribed on their conclusion and in accordance 
with the principles of international law’.11 Such a declaration of itself could not bind third 
states parties to treaties with Egypt and Syria. However, third states acquiesced in the 
position adopted by the United Arab Republic and the US expressly took note of the 
assurance given.12 New states may become parties to treaties by notification of succession 
the validity of which is accepted by other states, by international organizations, and, if 
necessary, by the Court.13

The devolution of treaty rights and obligations has often been the subject of agreements 
between the predecessor and successor states.14 Such agreements promote certainty and 
stability of relations.15 They also create certain problems. First, the agreement may appear 
to be part of the bargain exacted by the outgoing colonial power at independence and the 
new state may seek legal means of disputing its validity and application. Secondly, third 
states cannot be bound by inheritance agreements unless by express declaration or conduct 
they agree to be bound.16

2.  The Forms of Territorial Change
There is clearly some relation between the form of territorial change and the 
transmissibility of rights and duties. Thus, the ‘moving treaty boundaries’ principle holds 
that a transfer of territory from state A to state B is presumed not to affect existing treaties: 
state B’s treaties cover the transferred territory whereas state A’s cease to apply.17 

However, there seems to be little value in establishing, as major categories, concepts of 
cession, dismemberment, merger, decolonization, and the like.18 It may be that 
decolonization attracts special principles but there is no general significance in the 
distinction between decolonization, dismemberment, secession, and annexation. Too ready a 
reliance on such distinctions is deceptive. Particular factual situations are presented (p. 
412) as though they are legal categories. Distinctions are made in the legal rules adduced 
which may seem anomalous or invidious. Thus, O’Connell employs the category of 
‘annexation’ and accepts the view that annexation terminates ‘personal’ treaties.19 But he 
adopts a different approach to survival of treaties in the case of ‘grants of independence’ 
without explaining why there should be such a different outcome.

The events producing a change of sovereignty may nevertheless have legal relevance in 
particular circumstances. Thus, if the successor repudiates or acknowledges continuity with 
the predecessor this may produce the effect of preclusion in respect of consequential legal 
matters. There may well be a presumption against continuity in cases where the political 
and legal machinery of change has involved relinquishment of sovereignty followed by 
reallocation in the form of a multilateral territorial settlement, as in the case of the peace 
treaties in Europe in 1919–20.20 Similarly, there will be a presumption against continuity in 
the case of a forcible secession or its equivalent, as with the creation of Israel.21 The 
reference to either acknowledged or repudiated continuity with a predecessor state raises 
problems for third states, which are not bound to accept the determination of the putative 
successor.22 The recognition of continuity by third states must be an important element 
since continuity is very much a matter of election and appreciation.23 This is also true 
where complex political change produces a double succession within a short space of time, 
as with India and Pakistan, Senegal and Mali. Normally, these matters will be regulated by 
treaty: thus Turkey as a new political entity was treated as continuous with the Ottoman 
Empire by the Treaty of Lausanne.24
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(A)  The distinction between continuity and succession
In short, there is a ‘fundamental distinction’ between state continuity and state succession; 
‘continuity’ denoting cases where the same state continues to exist, succession referring to 
the replacement of one state by another with respect to a particular territory.25 The 
question of continuity precedes that of succession: state continuity presupposes (p. 413) 
stability in legal relations. In other words, where the ‘same’ state continues to exist, the 
question of succession to rights and obligations does not arise for that state.26

Nonetheless, distinguishing cases of identity from succession can present difficulties, 
particularly where drastic changes have occurred to a state’s territory, government, or 
population.27 This question can be particularly problematic as concerns membership of 
international organizations.28 Because there are no well-defined criteria for state extinction, 
subjective factors may be pertinent, including the state’s own claim to continuity, as well as 
recognition by other states.29 Despite the precarious character of determinations of identity 
and continuity, a number of criteria have been advanced to resolve questions of state 
continuity. Marek relies on the criterion of formal ‘independence’ (or the preservation of the 
concerned state’s legal order) as the touchstone.30 Another possibility is to refer to the 
basic criteria for statehood (e.g. continuity of territory and population), applied in the 
context of claim, recognition, and acquiescence by third states.31

(B)  Dismemberment of federal states
Much has been written about the dissolution, or partial dissolution, of the USSR and the 
Socialist Federal Republic of Yugoslavia (SFRY).32 In the case of the Russian Federation, the 
principal surviving component of the USSR, the international community accepted the 
Russian assertion made in communications to the UN and a circular note to all states with 
diplomatic missions in Moscow that Russia was the continuator of the former Soviet Union. 
Russia was also accepted by the members of the Security Council as the continuator of the 
USSR. Russia assumed all treaty obligations and consolidated the debts and property 
abroad of the USSR (although Soviet property and indebtedness might have been 
apportioned among all the former republics).

In the wake of the disintegration of Yugoslavia, Serbia and Montenegro, then denominated 
the Federal Republic of Yugoslavia, declared that it was the sole successor of the former 
Yugoslavia. This position was unacceptable to the European Community (p. 414) and its 
member states.33 Apparently as a consequence of this difference, Yugoslavia was prevented 
from exercising many of its rights as a member of the UN, but without affecting for the time 
being its status as a party to the Statute of the International Court of Justice. Yet, after 
2001, a completely different view was taken of the situation; the Court for its part 
oscillated.34 It is difficult to give legal articulation to these episodes.

(C)  The doctrine of reversion
It is possible that continuity by virtue of general recognition by third states can arise in the 
form of reversion.35 The successor state may be regarded as recovering a political and legal 
identity displaced by an intervening period of dismemberment or colonization.36 Such cases 
will be rare and the consequences of a doctrine of reversion may create a threat to the 
security of legal relations: thus, the successor may not consider itself bound by territorial 
grants or recognition of territorial or even demographic changes imposed by the 
predecessor.37 The suggestion has been made that, quite apart from recognition by third 
states, in a case of post-colonial reversion, the principle of self-determination may create a 
presumption in favour of the successor state.38 This raises large issues of the relation 
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between peremptory norms (including self-determination) and the law relating to state 
succession.

3.  State Succession and Municipal Legal Relations
After a change of sovereignty, various issues may be raised in the context of municipal law, 
viz the destiny of the property of the ceding or former state, the continuity of the legal 
system, the status of private property rights, including rights deriving from contracts and 
concessions concluded under the former law, and issues of nationality. Some have 
maintained that the municipal law of the predecessor remains in force until the new 
sovereign takes steps to change it.39 O’Connell supports a principle of vested or (p. 415) 
acquired rights; a change of sovereignty has no effect on the acquired rights of foreign 
nationals.40 The principle has received support from tribunals,41 but it is a source of 
confusion since it is question-begging and is used as the basis for a variety of propositions. 
For some, it means simply that private rights are not affected by the change of sovereignty 
as such. For others, it appears to mean that the successor state faces restrictions on its 
powers in relation to private rights of aliens additional to the ordinary rules of international 
law governing treatment of aliens in cases not involving a succession. Moreover, writers 
often fail to relate the concept of acquired rights to other principles affecting a change of 
sovereignty. The new sovereign receives the same sort of sovereignty as that held by the 
transferor, and this involves normal powers of legislation and jurisdiction. Survival of the 
old law depends on the consent of the new sovereign, not in the sense that there is a legal 
vacuum pending such consent, but in the sense (1) that the constitutional or public law of 
the territory will necessarily change to accommodate the new situation, and (2) that the 
new sovereign has, prima facie, the same freedom to change the law as had the old 
sovereign.42 Indeed, some proponents of acquired rights formulate the principle in a 
qualified form. Thus, O’Connell states that ‘the principle of respect for acquired rights in 
international law is no more than a principle that change of sovereignty should not touch 
the interests of individuals more than is necessary’, and goes on to say that the successor 
state which alters or terminates acquired rights must comply with the minimum standards 
of international law.43 In the case of decolonization, the continuation of the pre- 
independence economic structure, which commonly involves extensive foreign ownership of 
major resources, would produce a situation in which political independence and formal 
sovereignty were not matched by a normal competence to regulate the national economy. 
The declaration of the UN General Assembly on ‘Permanent Sovereignty over Natural 
Resources’44 contains a proviso thus:

Considering that nothing in paragraph 4 below in any way prejudices the position of 
any Member State on any aspect of the question of the rights and obligations of 
successor States and Governments in respect of property acquired before the 
accession to complete sovereignty of countries formerly under colonial rule …

This is a reservation of competence; it does not give the new sovereign carte blanche.

(p. 416) (A)  State property
It is generally accepted that succession to the public property of the predecessor state 
located on the territory in question45 is a principle of customary international law and the 
jurisprudence of the Permanent Court supports this position.46 Another approach would be 
to say that the ‘principle’ is really a presumption that acquisition of state property is 
inherent in the grant of territorial sovereignty and is a normal consequence of the 
acquisition of sovereignty in situations apart from a grant or cession. The position is in 
general confirmed by the Vienna Convention on Succession of States in respect of State 
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Property, Archives and Debts of 1983,47 although the Convention propounds a rather 
different legal regime for the case where the successor is a ‘newly independent state’.

In practice, the partition of state property among successor states may raise difficulties, 
which are usually resolved by negotiations and bilateral agreements based on the principle 
of ‘equity’. Differences of opinion regarding the form of change in sovereignty for the 
purposes of regulating succession to property (particularly the distinction between 
dissolution and secession) may lead to conflict,48 and in some cases, the very definition of 
‘state property’ may be disputed: the competing claims of the SFRY’s successors relating to 
‘social property’ is a case in point.49

In the aftermath of the USSR’s break-up, special solutions were required to address the 
partition of nuclear forces and other military property, deviating significantly from both the 
principles of territoriality and equitable apportionment. Despite initial protest, it was 
eventually agreed that Russia would maintain control of all nuclear weapons, while other 
members of the Commonwealth of Independent States in whose territories nuclear weapons 
had been located (Belarus, Kazakhstan, and Ukraine) would commit to total nuclear 
disarmament. Agreement was reached through negotiations and guarantees of 
compensation.50 In 1997, the Black Sea fleet, located in the Crimean Peninsula (which had 
been transferred to Ukraine in 1954) was partitioned between Russia (81.7 per cent) and 
Ukraine (18.3 per cent), (p. 417) with Russia maintaining the right to use the Ukrainian port 
of Sevastopol for 20 years.51

(B)  Public law claims and public debts
It follows from what has already been said that the successor state has a right to take up 
fiscal claims belonging to the former state which relate to the territory in question, 
including the right to collect taxes due.52 Much more a matter of controversy is the fate of 
the public debts of the replaced state. It may be that there is no rule of succession 
established,53 but some writers have concluded that in the case of annexation or 
dismemberment (as opposed to cession, i.e. where the ceding state remains in existence), 
the successor is obliged to assume the public debts of the extinct state.54 Zemanek confines 
succession to the situation where before independence an autonomous political dependency 
has, through the agency of the metropolitan power, contracted a ‘localized debt’ which is 
automatically attributed to the new state after separation.55 In practice, however, municipal 
courts will enforce obligations of the predecessor state against the successor only when the 
latter has recognized them,56 although recognition could take the form of unqualified 
continuation of the legal system under which the debts arise. The 1983 Vienna Convention 
provides for the passing of the state debt to the successor state (as a general principle) with 
a reduction according to an equitable proportion in the cases of transfer of part of a state, 
secession, or dissolution of a state (Arts 36–41). However, when the successor state is a 
‘newly independent State’, no state debt shall pass, except by agreement (and then only if 
certain other conditions are satisfied) (Art 38). According to Article 2(1)(e), a ‘newly 
independent State’ means a successor state the territory of which had been ‘a dependent 
territory for the international relations of which the predecessor State was responsible’. 
This distinction between ‘newly independent states’ and other successor states is 
problematic, especially when it has such categorical effects.

(p. 418) (C)  State contracts and concessions
As in the case of all rights acquired under the municipal law of the predecessor state, rights 
deriving from state contracts and concessions are susceptible to change by the new 
sovereign. Limitations on such interference derive from relevant international standards 
concerning treatment of aliens or human rights in general.57 However, a number of 
writers58 state the principle that the acquired rights of a concessionaire must be respected 
by a successor state.59 There is a certain anomaly in the selection of concessions as 
beneficiaries of the principle, which could be related to other matters, including contracts 
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of employment and pension rights. Judicial pronouncements to the effect that the mere 
change of sovereignty does not cancel concession rights60 do not give support to the 
acquired rights doctrine in the form that after the change of sovereignty the new sovereign 
must maintain the property rights of aliens acquired before the change of sovereignty.

In the Lighthouses Arbitration between France and Greece, certain claims were concerned 
with an alleged Greek responsibility for breaches of concessions occurring prior to 
extension of Greek sovereignty over the autonomous state of Crete.61 The tribunal also 
approached the matter on the basis of recognition and adoption by Greece of the breach of 
the concession contract occurring before and even after the change of sovereignty over the 
island in question. The tribunal said:

Greece, having adopted the illegal conduct of Crete in its recent past as 
autonomous state, is bound, as successor state, to take upon its charge the financial 
consequences of the breach of the concession contract. Otherwise, the avowed 
violation of a contract committed by one of the two States … with the assent of the 
other, would, in the event of their merger, have the thoroughly unjust consequence 
of cancelling a definite financial responsibility and of sacrificing the undoubted 
rights of a private firm holding a concession to a so-called principle of non- 
transmission of debts in cases of territorial succession, which in reality does not 
exist as a general and absolute principle. In this case the Greek Government with 
good reason commenced by recognising its own responsibility.62

The short point remains that territorial change of itself neither cancels nor confers a special 
status on private rights: they gain no regulatory or other immunity post-succession but they 
continue subject to the international minimum standard of protection (as to which see 
chapter 29). Where the private rights involve a substantial foreign control of the economy, 
some modern exponents of the principle of vested or acquired rights are moved to 
formulate qualifications concerning ‘odious concessions’ or ‘concessions (p. 419) contrary 
to the public policy of the successor state’,63 for example, a major concession granted on 
the eve of independence and involving vital resources. Qualified to this degree, the 
principle would seem to lose its viability.

(D)  Nationality
The problem involved is that of the nationality of inhabitants of the transferred territory.64 

In resolving that problem, little or no help is to be derived from the categories of the law of 
state succession.65

(i)  Nationality as a consequence of territorial transfer
In fact, the evidence is overwhelmingly in support of the view that the population follows 
the change of sovereignty in matters of nationality. At the end of the First World War, the 
peace treaties contained a number of provisions, more or less uniform in content, relating 
to changes of sovereignty which exhibited all the variations of state succession.66 Thus, 
Article 4 of the Minorities Treaty signed at Versailles provided as follows:

Poland admits and declares to be Polish nationals ipso facto and without the 
requirements of any formality persons of German, Austrian, Hungarian or Russian 
nationality who were born in the said territory of parents habitually resident there, 
even if at the date of the coming into force of the present Treaty they are not 
themselves habitually resident there.

Nevertheless, within two years after coming into force of the present Treaty, these 
persons may make a declaration before the competent Polish authorities in the 
country in which they are resident stating that they abandon Polish nationality, and 
they will then cease to be considered as Polish nationals. In this connexion a 
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declaration by a husband will cover his wife and a declaration by parents will cover 
their children under 18 years of age.67

The Treaties of St Germain,68 Trianon,69 and Paris70 had similar provisions, except that the 
Treaties of St Germain and Trianon referred to persons born of parents ‘habitually resident 
or possessing rights of citizenship [pertinenza–heimatrecht] as the case may be there’. The 
precedent value of such provisions is considerable in view of their uniformity and the 
international character of the deliberations. The objection that they give a right of option (p. 
420) does not go far, since the option is a later and additional procedure. Only when the 
option is exercised does the nationality of the successor state terminate: there is no 
statelessness. The Italian Peace Treaty of 1947 provided that Italian citizens domiciled in 
territory transferred would become citizens of the transferee; and a right of option was 
given.71

State practice evidenced by the provisions of internal law is to the same effect. The law of 
the UK has been expressed as follows by McNair:

The normal effect of the annexation of territory by the British Crown, whatever may 
be the source or cause of the annexation, for instance, a treaty of cession, or 
subjugation by war, is that the nationals of the State whose territory is annexed, if 
resident thereon, become British subjects; in practice, however, it is becoming 
increasingly common to give such nationals an option, either by the treaty of 
cession or by an Act of Parliament, to leave the territory and retain their 
nationality.72

In view of state practice, it is hardly surprising to find works of authority stating that 
persons attached to territory change their nationality when sovereignty changes hands.73 

Somewhat surprising is the caution of Weis. In his view:

[T]here is no rule of international law under which the nationals of the predecessor 
State acquire the nationality of the successor State. International law cannot have 
such a direct effect, and the practice of States does not bear out the contention that 
this is inevitably the result of the change of sovereignty. As a rule, however, States 
have conferred their nationality on the former nationals of the predecessor State, 
and in this regard one may say that there is, in the absence of statutory provisions 
of municipal law, a presumption of international law that municipal law has this 
effect.74

But if international law can create a presumption, it can create a rule: whether it is 
complied with is not the question, but in fact practice bears out the rule. Variations of 
practice, and areas of doubt, certainly exist, but they are hardly inimical to the general rule. 
Some difficulties merely concern modalities of the general rule itself. Thus, the position of 
nationals of the predecessor state who at the time of the transfer are resident outside the 
territory the sovereignty over which changes is unsettled. The rule probably is that unless 
they have or forthwith acquire a domicile in the transferred territory, they do not acquire 
the nationality of the successor state.75 This, it seems, is the British doctrine.76

(p. 421) The general principle is that of a substantial connection with the territory 
concerned by citizenship, residence, or family relation to a qualified person. This may be a 
special aspect of the general principle of the effective link.77 However, it could be argued 
that for the individuals concerned, at the moment of transfer, the connection with the 
successor state is fortuitous. Whatever the merits of this, the link, in cases of territorial 
transfer, has special characteristics. Territory, both socially and legally, is not to be 
regarded as an empty plot: with obvious geographical exceptions, it connotes population, 
ethnic groupings, loyalty patterns, national aspirations, a part of humanity, or, if one is 
tolerant of the metaphor, an organism. To regard a population, in the normal case, as 
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related to particular areas of territory, is not to revert to forms of feudalism but to recognize 
a human and political reality which underlies modern territorial settlements. Sovereignty 
denotes responsibility, and a change of sovereignty does not give the new sovereign the 
right to dispose of the population concerned at its discretion. The population goes with the 
territory: on the one hand, it would be unlawful, and a derogation from the grant, for the 
transferor to try to retain the population as its own nationals (though a right of option is 
another matter). On the other hand, it would be unlawful for the successor to take any steps 
which involved attempts to avoid responsibility for conditions on the territory, for example, 
by treating the population as de facto stateless. The position is that the population has a 
‘territorial’ or local status, and this is unaffected whether there is a universal or partial 
successor or whether there is a cession, that is, a ‘transfer’ of sovereignty, or a 
relinquishment by one state followed by a disposition by international authority.

In certain cases, other considerations arise. Where one of the states concerned claims 
continuity, retention of the former nationality may be more common, but in the event the 
result may not be very different than in cases of succession.78 The question of the legality of 
population transfer (apart from voluntary exercise of rights of option) may also arise.79

(ii)  Diplomatic claims and the principle of continuous nationality
In principle, the requirement of continuity of nationality between the time of injury and the 
presentation of the claim (or, in cases of resort to judicial settlement, the making of the 
award) is not satisfied if the individual concerned suffers a change of nationality (p. 422) as 
a result of a change of territorial sovereignty.80 At least one of the arguments used to 
support the continuity principle, namely that it prevents the injured citizen choosing a 
protector by a shift of nationality, has no application in such a case. The rule of continuous 
nationality would have adversely affected the whole citizen population of Tanzania after the 
voluntary union of Tanganyika and Zanzibar. In some cases of transfer, the predecessor and 
successor states may act jointly in espousing claims on behalf of persons of their nationality 
successively, but this solution is inapplicable in cases of mergers and dismemberment of 
states. The correct solution in principle is surely a rule of substitution, putting the 
successor in charge of claims belonging to the predecessor. This would be consonant with 
the idea of an effective change of sovereignty.

In Panevezys–Saldutiskis Railway, the Permanent Court was concerned with an Estonian 
claim and a Lithuanian counterclaim relating to the property of a company established 
under the law of the Russian Empire and operating in the territory which in 1918 
constituted the new states of Estonia and Lithuania.81 In 1923, the company became an 
Estonian company with registered offices in Estonia. Estonia subsequently claimed 
compensation for assets of the company which Lithuania had seized in 1919; the Court 
upheld Lithuania’s preliminary objection of non-exhaustion of local remedies. Judge van 
Eysinga (dissenting) referred to the ‘inequitable results’ of a rule requiring continuity and 
concluded that it had not been established that the rule could not resist the normal 
operation of the law of state succession.82

The continuous nationality rule was considered by the ILC in its work on diplomatic 
protection. Article 5 of the ILC Articles of 2006 provides:

1.  A State is entitled to exercise diplomatic protection in respect of a person 
who was a national of that State continuously from the date of injury to the 
date of the official presentation of the claim. Continuity is presumed if that 
nationality existed at both these dates.
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2.  Notwithstanding paragraph 1, a State may exercise diplomatic protection 
in respect of a person who is its national at the date of the official 
presentation of the claim but was not a national at the date of injury, provided 
that the person had the nationality of a predecessor State or lost his or her 
previous nationality and acquired, for a reason unrelated to the bringing of 
the claim, the nationality of the former State in a manner not inconsistent 
with international law.

3.  Diplomatic protection shall not be exercised by the present State of 
nationality in respect of a person against a former State of nationality of that 
person for an injury caused when that person was a national of the former 
State of nationality and not of the present State of nationality. 83

(p. 423) According to this formulation, a change of nationality by reason of state succession 
would not preclude espousal by the successor state against a third state, but would do so 
against the predecessor state.

4.  State Succession: Fields of Operation
A common fault of writers is to classify issues primarily as ‘succession’ and consequently to 
consider particular issues in isolation from the matrix of rules governing the subject matter, 
which might involve, for example, the law of treaties, state responsibility, or the constitution 
of an international organization. The need to consider problems precipitated by a change of 
sovereignty in relation to the particular body of legal principles is well illustrated by the law 
of treaties.

(A)  Succession to treaties: in general
It seems to be generally accepted that in cases of ‘partial succession’, that is, annexation or 
cession, where the predecessor state is not extinguished, no succession to treaties can 
occur.84 Existing treaties of the successor state will apply prima facie to the territories 
concerned. Other problems should be approached on the basis that the law of treaties is the 
prime reference and the fact of succession fitted into that context.85

When a new state emerges, it is not bound by the treaties of the predecessor by virtue of a 
mandatory rule of state succession. In many instances, the termination of a treaty affecting 
a state involved in territorial changes will be achieved by the normal operation of provisions 
for denunciation. However, as a matter of general principle, a new state, ex hypothesi a 
non-party, is not bound by a treaty and other parties to a treaty are not bound to accept a 
new party, as it were, by operation of law.86

The rule of non-transmissibility applies both to secession of ‘newly independent states’ (i.e. 
to cases of decolonization) and to other appearances of new states by the union or 
dissolution of states. The distinctions drawn by the ILC and, subsequently, the Vienna (p. 
424) Convention on Succession of States in respect of Treaties87 are not reflected in the 
practice of states.88 This is not to deny that considerations of principle and policy may call 
for a different outcome in the case of a union of states (see the Vienna Convention, Arts 31– 
33). However, the distinction between secession and the dissolution of federations and 
unions is unacceptable, both as a proposition of law and as a matter of principle.89

To the general rule of non-transmissibility (the ‘clean slate’ doctrine) certain important 
exceptions are said to exist.
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(i)  Boundary treaties
Many jurists regard boundary treaties as a special case depending on clear considerations 
of stability in territorial matters. It would seem that the question depends on normal 
principles governing territorial transfers: certainly, the change of sovereignty does not as 
such affect boundaries.90 This principle is expressed in the Vienna Convention of 1978 (Art 
11). A Chamber of the International Court has referred to the obligation to respect pre- 
existing boundaries in the event of a state succession.91

(ii)  ‘Objective regimes’ and localized treaties in general
A number of writers, including O’Connell92 and McNair,93 have taken the view that there is 
a category of dispositive or localized treaties concerning the incidents of enjoyment of a 
particular piece of territory in the matter of demilitarized zones, rights of transit, 
navigation, port facilities, and fishing rights. This category of treaties in their view is 
transmissible. The subject matter overlaps considerably with the topic of international 
servitudes considered elsewhere. Others consider that there is insufficient evidence in 
either principle or practice for the existence of this exception to the general rule.94 First, 
much of the practice is equivocal and may rest on acquiescence. Secondly, the category is 
difficult to define95 and it is not clear why the treaties apparently included should be 
treated in a special way. Supporters of the alleged exception lean on materials which are 
commonly cited as evidence of an independent concept of state servitudes.96 However, (p. 
425) the Vienna Convention of 1978 provides that a succession of states shall not affect 
obligations, or rights, ‘relating to the use of territory’ and ‘established by a treaty for the 
benefit of any territory of a foreign state and considered as attaching to the territories in 
question’ (Art 12). In Gabčíkovo-Nagymaros, the International Court had to determine 
whether the relevant Treaty of 1977 between Hungary and Czechoslovakia had survived the 
dissolution of Czechoslovakia.97 The Court held that Article 12 ‘reflects a rule of customary 
international law’ and, further, that the content of the 1977 Treaty indicated that it must be 
regarded as establishing a territorial regime within the meaning of Article 12.98

In fact, the 1977 Treaty at stake in that case, although subsequent to the treaty establishing 
the boundary,99 could have been regarded as a treaty ‘relating to the regime of a boundary’ 
in the sense of Article 11(b) of the 1978 Vienna Convention, if only because it modified the 
boundary in a minor respect contingent on the functioning of the upstream barrage. If the 
boundary survives the succession, it is reasonable that provisions which form part of the 
boundary regime should equally survive. But it was unnecessary for the Court to express a 
view as to such wider and less certain categories as ‘servitudes’, and a fortiori ‘localized 
treaties’, especially where the localization takes the form merely of prior application to the 
transferred territory.

(iii)  Other categories
Most writers deny that other exceptions exist. But some consider that in the case of general 
multilateral or ‘law-making’ treaties there is a transmission. O’Connell’s view is that in such 
cases the successor state is obliged by operation of law.100 However, practice rather 
indicates that the successor has an option to participate in such a treaty in its own right 
even if this is not expressly envisaged in the final clauses of that treaty.101 It is probable 
that the regular acquiescence of states parties to such conventions and of depositaries in 
such informal participation indicates an opinio juris. However, there is some difficulty in 
producing a definition of general multilateral treaties for this purpose.102 Common 
characteristics are the generality of participation allowed for in the conventions themselves, 
and the primary object of providing a comprehensive code of rules or standards for the 
particular subject matter.103 Successor states will often accept human rights104 and arms 
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control agreements105 of their predecessors, although this (p. 426) is arguably contingent 
on the successor’s consent rather than any rule of automatic succession.106

The Vienna Convention of 1978 adopts a fairly restrictive view of participation in 
multilateral treaties but allows an informal regime of participation for ‘newly independent 
States’ on the basis of ‘a notification of succession’ (see Arts 10, 17–23, 31). In practice, 
problems of succession are usually dealt with by devolution agreements, or by original 
accession to conventions by new states or unilateral declarations. In 1961, the government 
of Tanganyika made a declaration containing the following elements: (1) valid bilateral 
treaties would continue to apply for two years unless abrogated or modified earlier by 
mutual consent; (2) at this point they would prima facie be regarded as having terminated 
unless they would have been succeeded to under international law; (3) multilateral treaties 
would be reviewed individually and decisions taken; and (4) during the review period, any 
party to a multilateral treaty which had prior to independence been applied or extended to 
Tanganyika could, on the basis of reciprocity, rely against Tanganyika on its terms.107 This 
approach has been adopted, with variations, by a considerable number of states.108 Such 
declarations combine a general recognition that unspecified treaties do survive as a result 
of the application of rules of customary law with an offer of a grace period in which treaties 
remain in force on an interim basis without prejudice to the declarant’s legal position but 
subject to reciprocity.109 Practice based on such declarations suggests that what eventually 
occurs is either termination or novation as the case may be in respect of the particular 
treaty.

The practice concerning optional continuance of treaties is not confined to multilateral 
treaties.110 The question arises whether the practice in relation to multilateral conventions 
is to be interpreted on the basis that the new state has the option to participate as of right. 
The answer is, probably, yes, but this can only be tentative; the practice of continuity of 
treaties of all types may be explicable simply as a novation of the original treaty by the new 
state and the other pre-existing contracting party or parties.

(iv)  Succession to signature, ratification, and reservations
Within the existing possibilities of inheritance of treaties there is considerable practice to 
the effect that a new state can inherit the legal consequences of a ratification by a 
predecessor of a treaty which is not yet in force. But it is doubtful if a new state can inherit 
the consequences of signature of a treaty which is subject to ratification.111 A further issue, 
as yet unsettled, is whether a state continuing the treaties of a predecessor (p. 427) inherits 
the latter’s reservations or is entitled to make reservations and objections of its own.112 The 
Vienna Convention of 1978 contains a number of provisions creating privileges in matters of 
this type in favour of ‘newly independent States’ (Arts 18–20).

(B)  Succession to responsibility
The preponderance of authority is in favour of a rule that responsibility for an international 
delict is extinguished when the responsible state ceases to exist either by annexation or 
voluntary cession.113 Such liability is considered ‘personal’ to the responsible state and 
remains with that state if it continues to exist after the succession. This reasoning is, 
however, less cogent in relation to voluntary merger or dissolution. Nor does it apply when 
a successor state accepts the existence of succession. In the Lighthouses Arbitration it was 
held in connection with one claim that Greece had by conduct adopted an unlawful act by 
the predecessor state and recognized responsibility.114

A related problem is the status of the local remedies rule when, for example, a taking of 
property has occurred under the law of the previous sovereign. If continuity of the legal 
system is accepted, does it follow that the successor by providing ‘local remedies’ is 
precluded from contesting succession to responsibility after such remedies have been 
exhausted? The answer is presumably in the negative as a matter of international law, 
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though if the responsible unit or entity is continuous before or after succession as a matter 
of national law, the remedy will survive, and with it the possibility of a denial of justice 
claim if it is subsequently denied on discriminatory or other unreasonable grounds.

(C)  Membership of international organizations
The prevailing view is that principles of succession to treaties have no application to 
membership of international organizations.115 The position is determined by the provisions 
of the constitution of the particular organization. In the case of the UN, all new states are 
required to apply for membership. However, the member states by general tacit agreement 
or acquiescence may treat particular cases in a special way. When an original member of 
the UN, India, was partitioned in 1947 the General Assembly treated the surviving India as 
the ‘successor’ to pre-1947 India and admitted Pakistan as a new member of the UN. The 
union of Egypt and Syria in 1958 as the United Arab Republic and the dissolution of the 
union in 1961 resulted in informal consequential changes in membership of the (p. 428) UN 
rather than formal admission, in the first instance of the United Republic, and in the second 
instance of the restored Egypt (still called the United Arab Republic) and Syria.116

Because a state’s membership of an international organization is personal in character, the 
only way it can be retained is in the case of legal continuity. The form of territorial change 
is therefore central to the question of succession to membership in an international 
organization, as evidenced by the contrasting cases of Russia and Serbia–Montenegro.117 

Where, despite one or more separations, the ‘rump’ state continues to exist (e.g. the former 
USSR) it may assert continued membership of the organization; on the other hand, 
dissolution presupposes the complete extinction of the predecessor state and all successors 
must apply for membership as new states.118 This was the position taken in relation to the 
former Yugoslavia, and eventually acquiesced in by Serbia.

5.  Conclusion
The territorial transformation of Europe in the aftermath of the collapse of communism (the 
unification of Germany, dissolution of the USSR, Yugoslavia, and Czechoslovakia) prompted 
scholars to revisit the question of state succession, largely overlooked since the ILC’s 
attempted codification coinciding with the virtual end of decolonization. The significant 
number of new cases of state successions has resulted in an attempted re-engagement with 
the law of state succession in a different historical and political context, based on the 
accumulation of relatively consistent state practice over several decades.

Although the law of state succession remains politicized and is strongly influenced by 
interactions with other areas of law, it is possible to discern certain legal rules. In the area 
of state succession with respect to treaties, there has been a slow move towards greater 
continuity of treaty relations,119 and less by way of unilateral repudiation of the 
predecessor’s treaties. Alongside this has been the consolidation of an obligation to enter 
into negotiations in good faith where readjustments of legal relations are necessary.120 

Various principles can also be identified in the areas of state succession to public property 
(with exceptions for special categories of property) and membership in international 
organizations. Nonetheless, traditional critiques of the law of state succession, which posit 
it as an area dominated by politically motivated bilateral agreements rather than 
generalizable rules, predicated on the will of ‘new’ states rather than general principles of 
automaticity, and dependent on recognition by other states parties, retain their salience.
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(p. 431) 20  Sovereignty and equality of states
1.  The Concept of Sovereignty
The sovereignty of states1 represents the basic constitutional doctrine of the law of nations, 
which governs a community consisting primarily of states having, in principle, a uniform 
legal personality.2 If international law exists, then the dynamics of state sovereignty can be 
expressed in terms of law. If states (and only states) are conceived of as sovereign, then in 
this respect at least they are equal, and their sovereignty is in a major aspect a relation to 
other states (and to organizations of states) defined by law.

The corollaries of the sovereignty and equality of states are: (1) a jurisdiction, prima facie 
exclusive, over a territory and the permanent population living there; (2) a duty of non- 
intervention in the area of exclusive jurisdiction of other states; and (3) the ultimate 
dependence on consent of obligations arising whether from customary law or from treaties. 
The last of these has certain special applications: in principle, the jurisdiction of 
international tribunals depends on the consent of the parties; membership of international 
organizations is not obligatory; and the powers of the organs of such organizations to 
determine their own competence, to take decisions by majority vote, and to enforce 
decisions depend ultimately on the consent of member states.3

(p. 432) The manner in which the law expresses the content of sovereignty varies, and much 
of the law could be expressed in terms of the coexistence and conflict of sovereignties. Yet 
another perspective is provided by the notion of sovereignty as discretionary power within 
areas delimited by the law. Thus, states alone can confer nationality for the purposes of 
municipal law, delimit the territorial sea, and decide on the necessity for action in self- 
defence. Yet in all these cases the exercise of the power is conditioned by international law, 
and compliance with those conditions is not a matter for the acting state alone.

2.  Some Uses of ‘Sovereignty’
(A)  The competence of states
The term ‘sovereignty’ is variously used to describe the legal competence which states have 
in general, to refer to a particular function of this competence, or to provide a rationale for 
a particular exercise of this competence. The word itself has a lengthy and troubled history, 
and is susceptible to multiple meanings and justifications.4 In its most common modern 
usage, however, the term is rather descriptive in character, referring in a ‘catch-all’ sense to 
the collection of rights held by a state, first in its capacity as the entity entitled to exercise 
control over its territory and, secondly, in its capacity to act on the international plane, 
representing that territory and its people.5 Sovereignty is not to be equated with any 
specific substantive right, still less is it a precondition to statehood.6 Thus jurisdiction, 
including legislative competence over national territory, may be referred to by the terms 
‘sovereignty’ or ‘sovereign rights’. Sovereignty may refer to the title to territory or to the 
rights accruing from the exercise of title. The correlative duty of respect for territorial 
sovereignty,7 and the privileges in respect of (p. 433) territorial jurisdiction referred to as 
sovereign (or state) immunity, are described after the same fashion. In general, 
‘sovereignty’ characterizes powers and privileges resting on customary law which are 
independent of the particular consent of another state.
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(B)  Sovereignty as equality
A corollary of their independence is the equality of states,8 historically expressed by the 
maxim par in parem non habet imperium.9 In international law, the maxim is frequently 
invoked as a basis for state immunity, at the core of which (in its restricted modern 
application) is the concept of equality between sovereigns.10 But equality has further 
implications: it refers to the juridical conceptualization of the division of power between 
states. Obviously, the allocation of power and the capacity to project it in reality are 
different things, which suggests that while all states are equal, some are more equal than 
others.11

But nonetheless formal equality remains and has meaning.12 When, by legislation or 
executive decree, a state delimits a fishing zone or the territorial sea, the manner and 
provenance of the exercise of such power is in the first place a matter for the state. But 
when it comes to enforcing the limit vis-à-vis other states, the issue is placed on the 
international plane. Similarly, the conferral or withdrawal of nationality may lead to a 
collision of interest between two states as to the right to exercise diplomatic protection. 
One might conclude that the criterion depends on a distinction between internal 
competence—no outside authority can annul or prevent the internally valid act of state 
power—and international responsibility for the consequences of the wrongful exercise of 
that competence, which certainly has wide application, but it is not absolute in character. 
Thus, in particular contexts, international law may place restrictions on the ‘internal’ 
territorial competence of states as a consequence of treaty obligations, for example, 
forbidding legislation which discriminates against certain groups among the population. In 
the case of various territorial privileges, created either by general or local custom or by 
treaty, other states are permitted to exercise governmental functions, that is, perform 
sovereign acts, within the territorial domain.

(p. 434) 3.  The Interaction of States with International Law
At this point it may be useful to review some of the ways states interact with international 
law.

(A)  Sovereignty and the application of rules
(i)  The performance of obligations arising from treaties
One of the central canons of the customary international law of treaties is the rule pacta 
sunt servanda, that is, the notion that states must comply with their obligations in good 
faith.13 No case has yet arisen in which an international court or tribunal repudiated the 
rule or challenged its validity. From a certain point of view, the rule is axiomatic and self- 
evident.14 From another, it is in tension with the concept of sovereignty, in that the 
obligation to perform (and to be held to account for non-performance) appears to restrain a 
state’s ability to exercise its sovereignty.

In Wimbledon, the Permanent Court firmly rejected the argument that a treaty provision 
could not deprive a state of the right to apply the law of neutrality to vessels passing 
through the Kiel Canal. The SS Wimbledon was a British-owned steamship time-chartered 
to a French company. On board was a cargo of Italian munitions destined for the Polish 
naval base at Danzig. Poland was at war with Russia, a conflict in respect of which Germany 
had pledged neutrality. For fear that German neutrality would be breached if the ship were 
allowed passage, the Wimbledon was detained and eventually forced to find its way to 
Danzig through the Denmark Strait, with consequent delays. Britain, France, Italy, and 
Japan (but not Poland) claimed reparation, asserting that Germany’s refusal to grant 
passage to the Wimbledon was contrary to Article 308 of the Treaty of Versailles,15 
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requiring Germany to allow passage through the Kiel Canal to all vessels of nations with 
which it was not at war.

The Court held that the idea that the treaty restrained Germany’s ‘sovereign’ right to 
impose the law of neutrality on the Kiel Canal was fallacious. The treaty itself was an 
expression of conduct to which the state consented to be bound. Rather than removing the 
right to apply the law of neutrality to the Kiel Canal, it created an obligation (p. 435) to 
exercise that right in a certain way, with the capacity to enter into an international 
obligation being itself an attribute of sovereignty.16

(ii)  Interpretation of treaties
On occasion, the International Court has referred to sovereign rights as a basis for a 
restrictive interpretation of treaty obligations.17 But under the unitary theory of 
interpretation set out in the VCLT Article 31 and customary international law, everything 
depends on the context, the intention of the parties, and the relevance of other, 
countervailing, principles such as that of effectiveness. In certain contexts, this application 
of other canons of interpretation has led to a complete reversal of the restrictive approach, 
particularly in circumstances where the dispute concerns a state and a private party.18 

Investor–state arbitration tribunals are particularly forward in this respect, often holding 
that international investment agreements should be interpreted either neutrally19 or for the 
benefit of the private investor.20 It is argued by some that the doctrine of restrictive 
interpretation in favour of sovereignty is no longer applicable.21 This approach finds 
support in the more recent approach of the International Court.22

(p. 436) (iii)  Presumptions and burdens
Many areas of international law are uncertain or contain principles which do not admit of 
easy application to concrete issues. Thus, much could turn on the answer to the question 
whether there is a presumption in favour of sovereignty. In another form the issue is 
whether, in case of doubt as to the mode of application of rules or in case of an absence of 
rules, the presumption is that states have legal competence or not. In the Lotus, the Court 
decided the issue of jurisdiction on the basis that ‘restrictions upon the independence of 
States cannot be presumed’.23 But yet again there is no general rule, and in judicial 
practice issues are approached empirically. Indeed, a general presumption of either kind 
would lead to inconvenience or abuse. The context of a problem will determine the 
incidence of the burdens of proof of a given issue: whether that produces a burden of 
proving a restriction on sovereignty will vary. The ‘jurisdictional geography’ of the problem 
may provide useful indications: more than one sovereignty may be involved. Thus in Asylum 
the Court stressed the fact that diplomatic asylum involves a derogation from sovereignty 
as represented by the normally exclusive jurisdiction of the territorial state.24

(B)  Sovereignty and international organizations
The institutional aspects of organizations of states result in an actual, as opposed to a 
formal, qualification of the principle of sovereign equality.25 In an organization subject to 
majority or weighted voting, organs may be permitted to take decisions, and even to make 
binding rules, without the express consent of all member states. But on joining the 
organization each member consented in advance to the institutional aspects, and thus in a 
formal way the principle that obligations can only arise from the consent of states and the 
principle of sovereign equality are satisfied.

On the other hand, international organizations can evolve and may assume roles very 
different to that initially contemplated. In the case of the UN, the organs have interpreted 
the Charter in accordance with the principles of effectiveness and implied powers at the 
expense, it may seem, of Article 2(1) and (7).26 In Certain Expenses, the Court held that in 
the absence of any particular procedure to determine the validity of the acts of the UN’s 
institutions, each of them must determine their own jurisdiction.27 Some 40 years later, this 
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position arguably enabled the Security Council to pass several (p. 437) ‘legislative’ 
resolutions using its Chapter VII powers.28 These resolutions require states to enact 
particular domestic laws, thereby supplanting the recommendatory role of the General 
Assembly, the treaty-making process, and the principle of consent.29 True, the Security 
Council has always had the power to bind UN Members to the point of overriding other 
treaty obligations,30 but legislative resolutions require Members to respond to a general 
phenomenon (the financing of terrorism, the transport of nuclear weapons) rather than a 
specific situation involving a particular country or region. That is at odds with the original 
conception of the Security Council as a force for the maintenance of world peace, not the 
alteration of world order.31

If an organization encroaches on the domestic jurisdiction of members to a substantial 
degree, the structure may approximate to a federation. Given the modern conception of the 
relationship between states and international organizations, such a position seems 
inherently unlikely, and in any event, the consent-based conception of this relationship 
precludes the argument that state sovereignty is under threat from some form of 
overarching ‘world government’. Pending an (unlikely) revolution, ‘world government’ is an 
essentially decentralized enterprise, something international law provides because states 
have accepted it: it is the government we have when we are not having a government.

(C)  Article 2(7) of the UN Charter: domestic jurisdiction
Matters within the competence of states under general international law are said to be 
within the reserved domain, the domestic jurisdiction, of states.32 But this is tautologous, 
and in practice the category of domestic jurisdiction is not very fruitful. As a source of 
confusion, however, it deserves some consideration.

(i)  Original intent
The advent of international organizations with powers to settle disputes on a political basis 
caused some states to favour express reference to the reserved domain in order to reinforce 
state sovereignty. Article 15(8) of the League of Nations Covenant provided, in relation to 
disputes submitted to the Council as distinct from arbitration or judicial settlement:

(p. 438)

If the dispute between the parties is claimed by one of them, and is found by the 
Council, to arise out of a matter which by international law is solely within the 
domestic jurisdiction of that party, the Council shall so report, and shall make no 
recommendation as to its settlement.

In making a political settlement, the Council might well touch on the reserved domain, since 
this contains matters frequently the cause of disputes, and the need to write in the legal 
limit of action was apparent. During the drafting of the UN Charter similar issues arose, 
and the result was Article 2(7):

Nothing contained in the present Charter shall authorize the United Nations to 
intervene in matters which are essentially within the domestic jurisdiction of any 
State or shall require the Members to submit such matters to settlement under the 
present Charter; but this principle shall not prejudice the application of 
enforcement measures under Chapter VII.

Certain contrasts with Article 15(8) of the Covenant will be apparent. There is no reference 
to international law, the reference is to matters ‘essentially’ within the domestic 
jurisdiction, and there is no designation of the authority which is to have the power to 
qualify particular matters. Article 2(7) of the Charter was intended to be flexible and non- 
technical. At the same time, the restriction was meant to be comprehensive, the use of the 
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formula ‘essentially within’ stemming from the wide implications of the economic and social 
provisions of the Charter (Chapter IX).

(ii)  The practice of the political organs
But these intentions have in practice worked against each other. The flexibility of the 
provision, and the assumption in practice that it does not override other, potentially 
conflicting, provisions have resulted in the erosion of the domain of domestic jurisdiction, 
although the drafters intended its reinforcement. Moreover, the word ‘intervene’ has been 
approached empirically. Discussion, recommendations in general terms, and even 
resolutions addressed to particular states have not been inhibited by the formulation of 
Article 2(7).33

Ultimately, the early debates about the meaning of the term ‘to intervene’ have lost their 
importance. Over time, Article 2(7) does not serve as an effective restraint on the activities 
of the UN.34 This is not due to a narrow interpretation of the term ‘intervention’35 but to a 
narrowing of those things which are seen as solely within the domestic jurisdiction of 
states. As the Permanent Court had already said in Nationality Decrees:

(p. 439)

The question whether a certain matter is or is not solely within the jurisdiction of a 
State is an essentially relative question; it depends on the development of 
international relations.36

The implications are far-reaching.

This means that the concept of ‘domestic jurisdiction’ does not denote specific areas which 
are clearly defined, irreducible, or in any way inherently removed from the international 
sphere. It rather circumscribes areas which, taking into account the situation at issue, are 
not even prima facie affected by rules of international law. In order to remove an area from 
the sphere of domestic jurisdiction, it is sufficient that this area is regulated by 
international law only in certain respects.37 UN organs have taken action on a wide range 
of topics dealing with the relations of governments to their own people. Resolutions on 
breaches of human rights, the right of self-determination, and democratic governance have 
been adopted regularly. If the organ concerned felt that the acts complained of were 
contrary to the purposes and principles of the Charter and also that the issue was 
‘endangering international peace and security’, a resolution was passed. Certain issues are 
regarded as inherently matters of international concern, without the need for express 
reference to any threat to international peace and security.38 The Security Council initially 
adopted a resolution concerning apartheid only partly on the basis that the situation 
‘constitutes a potential threat to international peace and security’.39 But over time the 
potential has become actual. In 1992, the President of the Security Council stated that 
those economic, social, humanitarian, and ecological factors that could lead to a threat to 
peace and security were themselves threats that could justify Security Council action under 
Chapter VII.40

As a separate notion in general international law, the reserved domain is mysterious only 
because many have failed to see that it stands for a tautology. However, if a matter is prima 
facie within the reserved domain because of its character and the issue presented in the 
normal case, then certain presumptions against any restriction on that domain may be 
created. Thus, the imposition of customs tariffs is prima facie unrestricted by international 
law, whilst the introduction of forces into another state is not prima facie an internal matter 
for the sending state.41 As with other issues associated with sovereignty, domestic 
jurisdiction has content as presumption rather than rule.42
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(p. 440) 21  Jurisdictional competence
1.  Overview
Jurisdiction is an aspect of sovereignty: it refers to a state’s competence under international 
law to regulate the conduct of natural and juridical persons.1 The notion of regulation 
includes the activity of all branches of government: legislative, executive, and judicial.2

Although the state is conceived of in international law as a single unit, for the purposes of 
analysing jurisdiction and its limits some distinctions are usually made. On the one hand, is 
the power to make laws, decisions, or rules (prescriptive jurisdiction); on the other, is the 
power to take executive or judicial action in pursuance of or consequent on the making of 
decisions or rules (respectively enforcement or adjudicative jurisdiction).3

The starting point in this part of the law is the presumption that jurisdiction (in all its 
forms) is territorial, and may not be exercised extraterritorially without some specific basis 
in international law.4 However, the territorial theory has been refined in the light of 
experience and what amounts to extraterritorial jurisdiction is increasingly (p. 441) a 
matter of appreciation. If there is a cardinal principle emerging, it is that of genuine 
connection between the subject matter of jurisdiction and the territorial base or reasonable 
interests of the state in question.5 It should be stressed that this sufficiency of grounds for 
jurisdiction is normally considered relative to the rights of other states. Thus, jurisdiction 
may be exercised over stateless persons, or over non-nationals by agreement with the state 
of nationality; jurisdiction can also be exercised over foreign nationals on other grounds. 
There is no assumption (even in criminal cases) that individuals or corporations can be 
regulated only once, and situations of multiple jurisdictional competence occur frequently. 
In such situations, there is no ‘natural’ regulator and the consequences of multiple laws 
applying to the same transaction are managed rather than avoided—double taxation being a 
case in point.6

2.  Prescriptive Jurisdiction over Crimes
(A)  General bases of jurisdiction
The discussion which follows concerns the general principles for determining whether a 
state may prescribe acts as criminal under municipal law.7 The question emerged as a 
distinct one only after about 1870,8 and the appearance of clear principles has been 
retarded by the prominence in the sources of municipal decisions, which exhibit empiricism 
and adherence to national policies. The early structure of prescriptive criminal jurisdiction 
was provided by the Permanent Court in Lotus. That case concerned a collision on the high 
seas between a French steamer and a Turkish collier which then sank and Turkish crew 
members and passengers lost their lives. The French steamer having put into port in Turkey 
for repairs, the officers of the watch were tried and convicted of involuntary manslaughter. 
On the question of jurisdiction in general, the Permanent Court said:

Far from laying down a general prohibition to the effect that States may not extend 
the application of their laws and the jurisdiction of their courts to persons, property 
or acts outside their territory, [international law] leaves them in this respect a wide 
measure of discretion which is only limited in certain cases by prohibitive rules; as 
regards other cases, every State remains free to adopt the principles which it 
regards as best and most suitable.9
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(p. 442) This passage has been much criticized.10 The Court’s specific decision was 
reversed by treaty.11 Its general emphasis on plenary state discretion is contradicted by the 
approach taken in Anglo-Norwegian Fisheries12 and Nottebohm,13 which concerned 
comparable competences of states, respectively, to delimit the territorial sea and to confer 
nationality on individuals: we may call them regulatory competences. Following Arrest 
Warrant,14 there are hints that Lotus has been reversed: if a state wishes to project its 
prescriptive jurisdiction extraterritorially, it must find a recognized basis in international 
law for doing so. This shift in focus is, however, largely cosmetic, and in general the 
Permanent Court’s statement that ‘all that can be required of a State is that it should not 
overstep the limits which international law places upon its jurisdiction; within these limits, 
its title to exercise jurisdiction rests in its sovereignty’ remains correct.15

(i)  The territorial principle
The principle that the courts of the place where the crime is committed may exercise 
jurisdiction is universally recognized.16 It is a reflection of the essential territoriality of 
sovereignty. In the case of crime, the principle has a number of practical advantages, 
including the convenience of the forum and the presumed involvement of the interests of 
the state where the crime was committed. The territorial principle has been given an 
extensive application. In the first place, there is subjective territoriality, which creates 
jurisdiction over crimes commenced within the state even if completed or consummated 
abroad.17 Generally accepted and often applied is the objective territorial principle, 
according to which jurisdiction is founded when any essential constituent element of a 
crime is consummated on the forum state’s territory.18 The classic illustration is the firing of 
a gun across a border causing death on the territory of the forum, but the principle can be 
employed to found jurisdiction in cases of conspiracy19 or violation (p. 443) of antitrust20 or 
immigration laws21 by activity abroad, and in many other fields of policy.22 The effect of the 
two principles combined is that whenever the constituent elements of a crime occur across 
an interstate boundary both states have jurisdiction.

The objective principle received general support in the Lotus; what was controversial was 
its application to collisions in international waters. France contended that the flag state 
alone had jurisdiction over acts performed on board on the high seas. Turkey argued, inter 
alia, that vessels on the high seas were to be considered part of the territory of the flag 
state. By the casting vote of the President, the Court decided that Turkey had not acted in 
conflict with the principles of international law by exercising criminal jurisdiction. The basis 
of the majority view (with which Judge Moore concurred) was the principle of objective 
territorial jurisdiction. The principle was familiar but to apply it the Court had to assimilate 
the Turkish vessel to Turkish national territory.23 This crucial step did not attract a majority, 
and is out of line with subsequent developments.

(ii)  The nationality principle
Nationality, as a mark of allegiance and an aspect of sovereignty, is also recognized as a 
basis for jurisdiction over extraterritorial acts.24 The application of the principle may be 
extended by reliance on residence25 and other connections as evidence of allegiance owed 
by aliens,26 and also by ignoring changes of nationality.27 For example, the UK legislature 
has conferred jurisdiction on its courts in respect of, inter alia, treason,28 (p. 444) murder,29 

bigamy,30 soccer hooliganism,31 child sexual abuse,32 and breaches of the Official Secrets 
Acts33 wherever committed by British nationals or residents.

The territorial and nationality principles (as well as the increasing incidence of dual 
nationality) create parallel jurisdictions and possible double jeopardy, and many states 
place limitations on the nationality principle,34 for example, by confining it to serious 
offences.35 But such limitations are not required by international law.36 Nationality provides 
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the primary criterion for criminal acts in locations such as Antarctica, where the ‘territorial’ 
criterion is not generally recognized.37

For nationality jurisdiction, it is often asserted that the person over whom the state 
purports to exercise its prescriptive jurisdiction must have been a national at the time of 
the offence. Otherwise, it is argued, a violation of the principle of nullum crimen sine lege 
could occur. However, state practice is varied, with some states providing for nationality 
jurisdiction over persons who subsequently acquire their nationality.38

(iii)  The passive personality principle
If the nationality head of jurisdiction may be characterized as one of ‘active personality’, the 
reverse of the coin is ‘passive personality’.39 According to this principle, aliens may be 
punished for acts abroad harmful to nationals of the forum. This is considerably more 
controversial, as a general principle, than the territorial and nationality principles. In 
Cutting, a Mexican court exercised jurisdiction in respect of the publication by a US citizen 
in a Texas newspaper of matter defamatory of a Mexican citizen. The (p. 445) court applied 
the passive nationality principle among others. This led to diplomatic protests from the US, 
although the outcome was inconclusive.40

In Lotus, the Turkish penal code provided for punishment of acts abroad by foreigners 
against Turkish nationals; in effect, it was a comprehensive exercise of passive personality 
jurisdiction. The Court declined to assess the law as such. The question was whether or not 
the specific factual situation fell within Turkish jurisdiction;41 it held that it did, invoking 
the protective principle.42 Judge Moore, in a separate opinion, agreed with the majority as 
to the outcome but expressly rejected the protective principle.43

The US Antiterrorism Act of 199144 provides for the jurisdiction of US district courts for 
injuries caused to US citizens by acts of international terrorism.45 Yet, courts have 
understood that after Daimler46 a substantial amount of business in the forum jurisdiction is 
not enough. In Waldman, the Second Circuit articulated the test as whether the defendant 
can be ‘fairly regarded as at home’ in the forum and found that the Palestinian Authority’s 
promotional activities in Washington DC were not sufficient for this purpose. The court also 
declined to find specific personal jurisdiction for activities outside the US ‘which affected 
US citizens only as victims of indiscriminate violence abroad’.47

The passive personality principle has been much criticized.48 One early complaint was that 
it served no wider goal of criminal justice: it did not correspond to a domestic 
conceptualization of jurisdiction, would not close an enforcement gap and lacked any social 
aim of repression.49 There is also concern that it could expose individuals to a large number 
of jurisdictions.50 Such objections have not, however, prevented the development of 
something approaching a consensus on the use of passive personality in certain cases, often 
linked to international terrorism.51 Moreover, aut dedere aut (p. 446) judicare provisions in 
most criminal law treaties authorize the use of passive personality jurisdiction as between 
states parties.52

(iv)  The protective or security principle
Nearly all states assume jurisdiction over aliens for acts done abroad which affect the 
internal or external security or other key interests of the state,53 a concept which takes in a 
variety of offences not necessarily confined to political acts.54 Currency, immigration, and 
economic offences are frequently punished. The UK and the US allow significant exceptions 
to the doctrine of territoriality, although without express reliance on the protective 
principle. Thus, courts have punished aliens for acts on the high seas concerning illegal 
immigration,55 and perhaps considerations of security helped the House of Lords in Joyce v 
Director of Public Prosecutions56 to decide that an alien who left the country in possession 
of a British passport owed allegiance and was accordingly guilty of treason when he 
subsequently broadcast propaganda for Germany in wartime. Insofar as the protective 
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principle rests on the protection of concrete interests, it is sensible enough, but the 
interpretation of the concept of ‘protection’ may vary widely. For example, the protective 
principle was invoked in the Eichmann case in relation to the Jewish victims of the 
accused,57 despite the fact that Israel was not a state when the offences in question 
occurred.58

The categories of what may be considered a vital interest for the purposes of protective 
jurisdiction are not closed,59 and no criteria exist for determining such interests beyond a 
vague sense of gravity. Ultimately, the identification of exorbitant jurisdiction may be a 
matter of knowing it when one sees it.60

(p. 447) (v)  The effects doctrine
In addition, it has been suggested that there exists a further head of prescriptive 
jurisdiction, the so-called ‘effects doctrine’.61 This may gain traction where an 
extraterritorial offence causes some harmful effect in the prescribing state, without actually 
meeting the criteria of territorial jurisdiction or representing an interest sufficiently vital to 
the internal or external security of the state in question to justify invoking the protective 
principle.

While controversial, the doctrine is not objectionable in all cases.62 It was at least 
acknowledged by the majority in the Lotus63 and by certain members of the International 
Court in Arrest Warrant.64 Today, ‘effects’ or ‘impact’ jurisdiction is practised largely by the 
US and, with greater qualifications, by the EU.65 In Alcoa, for example, Judge Learned Hand 
stated that it was ‘settled law’ that ‘any state may impose liabilities, even upon persons not 
within its allegiance, for conduct outside its borders which has consequences within its 
borders which the state reprehends’,66 a position since followed extensively in US antitrust 
jurisprudence.67

Since Alcoa, the effects doctrine and its expansion have, in many cases, been driven by the 
US approach to jurisdiction. Whereas previously this resembled closely the conception of 
various heads of prescriptive jurisdiction, it has now changed its perspective; it is possible 
to speak of antitrust jurisdiction, tort jurisdiction, and taxation jurisdiction, with some of 
these having a broader extraterritorial reach than others. This has the potential to muddy 
the waters, resulting in the uncertain position of the effects doctrine within international 
law as either a head of prescription in its own right, or a subject-driven application of the 
territorial or protective principles with unusual reach. These policies have provoked 
reactions from a number of foreign governments. The UK68 and other states, as well as the 
EU,69 have enacted legislation to provide defensive (p. 448) measures against US policy. 
Similar episodes have arisen as a result of the application of the US Export Administration 
Act, for example, in the face of US measures directed against non-US corporations involved 
in contracts relating to the construction of the West Siberian pipeline.70 Both the European 
Community71 and the UK72 protested and asserted the illegality of the actions of US 
authorities intended to prevent the re-export of machinery of US origin and the supply of 
products derived from US data. But it must be noted that competition legislation in several 
European states is based on principles similar to those adopted in the US.73 Moreover, the 
Court of Justice has applied a principle similar to the US ‘effects doctrine’ in respect of 
company subsidiaries74 and the Advocate-General espoused this view in his Opinion in the 
Woodpulp Cases.75 In any event, US legislation has continued to provoke protests from the 
EU and from individual states.76 This legislation includes the Cuban Democracy Act 
(1992),77 the D’Amato–Kennedy Act (1996),78 and the Helms–Burton Act (1996).79
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(B)  Jurisdiction over ships and aircraft
Jurisdiction over ships on the high seas or exercising the right of innocent passage through 
the territorial sea or Exclusive Economic Zone (EEZ) is discussed in chapters 11 and 13. 
The question here is the relation between the territorial sovereign and the flag state in the 
matter of jurisdiction over private vessels in ports or other internal waters.80 The view that 
a ship is a floating part of state territory has long fallen into disrepute, but the special 
character of the ‘internal economy’ of ships is still recognized, the rule being that the law of 
the flag depends on the nationality of the ship81 and that the (p. 449) flag state has 
regulatory responsibility for and jurisdiction over the ship.82 But when a foreign ship enters 
a port, except perhaps as a consequence of distress,83 temporary allegiance is owed to the 
territorial sovereign and concurrent jurisdiction arises.84

There has been debate on the limits of the local criminal jurisdiction. In principle, there are 
no limits provided action is taken with regard only to breaches of local law and not to 
breaches of rules set by the law of the flag state.85 During the preparatory work of The 
Hague Codification Conference of 1930, the UK stated its opinion as follows:

[T]he State is entitled to exercise jurisdiction over a foreign merchant vessel lying 
in its ports and over persons and goods on board … In criminal matters it is not 
usual for the authorities to intervene and enforce the local jurisdiction, unless their 
assistance is invoked by, or on behalf of the local representative of the flag State, or 
those in control of the ship, or a person directly concerned, or unless the peace or 
good order of the port is likely to be affected. In every case it is for the authorities 
of the State to judge whether or not to intervene.86

On this view, derogation from the exercise of local criminal jurisdiction is a matter of comity 
and discretion, but may be invoked in practice where: (1) the act in question disturbs the 
peace and good order of the port; (2) assistance is requested by the captain or a 
representative of the flag state of the ship; or (3) a non-crew member is involved.87

Quite aside from matters relating to the internal economy of ships, port state jurisdiction is 
increasingly recognized as a remedy for the failure of flag states to exercise effective 
jurisdiction and control of their ships. The jurisdiction is no longer used solely to enforce 
local questions of civil and criminal law, but is actively playing a role in the international 
regulatory sphere. This is especially notable in the context of maritime pollution, with 
UNCLOS Article 218 granting port states the right to institute proceedings or impose 
monetary penalties for illegal discharges that occur outside their territorial sea and EEZ. 
Port state jurisdiction is also used as a response to illegal and unregulated fishing on the 
high seas. Under Article 23 of the Straddling Stocks Agreement,88 a port state has the right 
(and indeed duty) to take (p. 450) certain steps to combat illegal fishing, revolving centrally 
around the inspection of documents, fishing gear, and the catch itself. This provision is not 
the equivalent of UNCLOS Article 218 optimized for use in relation to fishing, but it does 
underwrite the use of existing port state jurisdiction in a certain fashion. The same may be 
said of Article 15 of the UNESCO Convention on the Protection of Underwater Cultural 
Heritage,89 which requires states parties to prohibit the use of their ports in support of any 
activity directed at underwater cultural heritage which is not in conformity with the 
Convention.

Aircraft initially posed some problems for the jurisdictional rules of national and 
international law, and crimes on board civil aircraft over the high seas or in the airspace of 
foreign states were the subject of considerable variations of opinion. In the UK, for 
example, the extraterritorial commission of common law offences such as murder and theft 
is punishable,90 but many provisions, apart from aeronautical regulations made under the 
Civil Aviation Act 1949, have no application to crimes on aircraft abroad or over the high 
seas. The practice of states on the relation between the national law of the aircraft and the 

80

81

82

83

84

85

86

87

88

89

90

https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-11#
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-13#


From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

law of any foreign territory overflown was not very coherent. However, work sponsored by 
the International Civil Aviation Organization produced the Convention on Offences and 
Certain Other Acts Committed on Board Aircraft (Tokyo Convention),91 which in Article 3(1) 
provides that the state of registration of the aircraft is competent to exercise jurisdiction 
over offences and acts committed on board and further requires the state to take necessary 
measures to claim jurisdiction over such acts (Art 3(2)). Article 3(3) provides that criminal 
jurisdiction exercised in accordance with national law is not excluded.

In addition, Article 4 of the Tokyo Convention prohibits states other than the state of 
registration interfering with an aircraft in flight, save where an offence committed on 
board: (1) has effect in the territory of the intercepting state; (2) has been committed by or 
against a national or permanent resident of such state; (3) is against the security of the 
state; or (4) consists of a breach of any rules or regulations relating to the flight of aircraft.

Aircraft hijacking has prompted multilateral conventions creating duties for states to punish 
the seizure of aircraft in flight and to exercise jurisdiction in specified conditions, for 
example, when the offence is committed on board an aircraft registered in the contracting 
state.92

(p. 451) (C)  Universal jurisdiction
(i)  Defining universal jurisdiction
Defined simply, universal jurisdiction93 amounts to the assertion of criminal jurisdiction by a 
state in the absence of any other generally recognized head of prescriptive jurisdiction.94 In 
O’Keefe’s words:

[U]niversal jurisdiction can be defined as prescriptive jurisdiction over offences 
committed abroad by persons who, at the time of the commission, are non-resident 
aliens, where such offences are not deemed to constitute threats to the fundamental 
interests of the prescribing state or, in appropriate cases, to give rise to effects 
within its territory.95

A considerable number of states have adopted, usually with limitations, a principle allowing 
jurisdiction over acts of non-nationals where the circumstances, including the nature of the 
crime, justify repression as a matter of international public policy. In this sense, universal 
jurisdiction is defined by the character of the crime concerned, rather than by the presence 
of some nexus with the prescribing state. The prosecution of crimes under customary 
international law is often expressed as an acceptance of the principle of universality,96 but 
this is not strictly correct, since what is punished is the breach of international law. The 
case is thus different from the punishment, under national law, of acts which international 
law permits and even requires all states to punish, but does not itself declare criminal.

(ii)  The content of universal jurisdiction
How, then, to define the content of universal jurisdiction? Some commentators have argued 
for its extension on moral or public policy grounds, and that universal jurisdiction 
accordingly applies to certain crimes under customary international law the commission of 
which is generally accepted ‘as an attack upon the international order’.97 As the District 
Court of Jerusalem in the Eichmann case remarked:

The abhorrent crimes defined in [the Israeli Law] are not crimes under Israeli law 
alone. These crimes, which struck at the whole of mankind and shocked the 
conscience of nations, are grave offences against the law of nations itself (delicta 
juris gentium). Therefore, (p. 452) so far from international law negating or limiting 
the jurisdiction of countries with respect to such crimes, international law is, in the 
absence of an International Court, in need of the judicial and legislative organs of 
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every country to give effect to its criminal interdictions and bring the criminals to 
trial. The jurisdiction to try crimes under international law is universal.98

The original crime to which universal jurisdiction attached was that of piracy jure 
gentium,99 which was in turn followed by slavery.100 In modern times, it has been extended 
to the so-called ‘core crimes’ of customary international law,101 viz genocide,102 crimes 
against humanity, and breaches of the laws of war, and especially of the Hague Convention 
of 1907 and grave breaches of the Geneva Conventions of 1949.103 Torture within the 
meaning of the Torture Convention 1984 is also likely to be subject to universal 
jurisdiction.104

Beyond such clear cases, public policy is less useful as a criterion. There are no examples of 
prosecutions for the crime of aggression under universal jurisdiction, but given that it was 
only in 2017 that the Assembly of State Parties activated the International Criminal Court 
jurisdiction over that crime this is not surprising.105 At the same time, however, the intense 
political implications of the charge of aggression may also explain the unwillingness of 
states to attempt prosecutions on the basis of universal jurisdiction. For now, therefore, it is 
questionable as to whether aggression can be considered a crime of universal jurisdiction. 
The better view may be that it is not.

(p. 453) Thus, notwithstanding the fact that the ‘moral’ justification for universal 
jurisdiction has dominated discussion of this subject,106 it does not explain the reality of 
universal jurisdiction, which is often influenced—it may be, decisively—by political 
considerations.107 It seems that attempting to derive a coherent theory for the extension of 
universal jurisdiction with respect to some crimes but not others is a futile exercise: rather, 
it may simply be that such jurisdiction is extended on a case-by-case basis in customary 
international law, with the notion of an attack on the international order being a necessary 
but not sufficient condition.

(iii)  Universal jurisdiction in absentia?
The most substantial consideration by an international court or tribunal of universal 
jurisdiction occurred in Arrest Warrant, even though the discussion was obiter (the Court 
felt it could address immunity without deciding on jurisdiction).108 The opinions of those 
judges who did consider universal jurisdiction reveal deep divisions. Four judges (President 
Guillaume, Judges Ranjeva, Rezek, and Judge ad hoc Bula-Bula) were opposed to the use of 
the jurisdiction, whereas six (Judge Koroma, Judges Higgins, Kooijmans, and Buergenthal in 
their joint separate opinion, Judge al-Khasawneh (impliedly), and Judge ad hoc van den 
Wyngaert) supported its application by Belgium.109

On examination, however, of those judges who opposed the use of universal jurisdiction by 
Belgium, only President Guillaume110 and Judge Rezek111 disagreed with a concept of 
universal jurisdiction as such. Judge Ranjeva and Judge ad hoc Bula-Bula criticized only its 
use in absentia, that is, where the prescribing state did not have custody of the accused.112

Although the notion of universal jurisdiction in absentia was not unknown in academic 
literature prior to the Arrest Warrant case,113 it is not compelling. Universal jurisdiction is a 
manifestation of a state’s jurisdiction to prescribe. The question whether jurisdiction is 
exercised in personam or in absentia is a manifestation of a state’s jurisdiction to 
enforce.114 In the context of Arrest Warrant, the Belgian law on war crimes and the issue of 
an arrest warrant in support of that law were separate acts. To speak of universal 
jurisdiction in absentia is to conflate prescriptive and enforcement jurisdiction.115
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(p. 454) (iv)  Treaty-based quasi-universal jurisdiction
Another, more restricted, form of quasi-universal jurisdiction arises from sui generis treaty 
regimes incorporating penal characteristics.116 These regimes have for the most part been 
developed in order to respond to particular conduct viewed as undesirable; they require 
states parties to exercise mandatory prescriptive jurisdiction over certain individuals within 
their territories, independent of any ordinary nexus. They are frequently characterized by 
the obligation of aut dedere aut judicare, which will compel a state party to either try the 
accused or extradite to a state that is willing to do so.117

An example118 arises in the context of the Convention for the Suppression of Unlawful 
Seizure of Aircraft (Hague Convention).119 This provides in Article 4(2) that:

Each Contracting State shall likewise take such measures as may be necessary to 
establish its jurisdiction over the offence in the case where the alleged offender is 
present in its territory and it does not extradite him pursuant to Article 8 to any of 
the States mentioned in paragraph 1 of this Article.

This formula has been applied, more or less identically, in a considerable number of 
conventions. Early examples include the aut dedere aut judicare obligations also appeared 
in the Geneva Conventions in 1949.120 Chief amongst the more recent treaties are the 
various ‘sectoral’ anti-terrorism agreements which were developed when it became clear 
that meaningful agreement on a generic definition of ‘terrorism’ was unreachable.121

To describe the jurisdictional regime established by these treaties as ‘universal’ is a 
misnomer.122 As Ryngaert notes:

The operation of the aut dedere requirement is indeed limited to States Parties, 
which pool their sovereignty and explicitly authorize each other to exercise 
jurisdiction over crimes committed by their nationals or on their territory.123

(p. 455) That, however, has not prevented certain states from insisting on the application of 
sui generis bases of jurisdiction to nationals of non-states parties to the treaties in question. 
The US is notable in this regard, often exercising jurisdiction over suspected terrorists who 
are nationals of states not party to the relevant sectoral agreements.124 In Yunis, for 
example, a Lebanese national was prosecuted with respect to the hijacking of Royal 
Jordanian Airlines Flight 402 from Beirut to Amman. The plane carried several US nationals 
but was registered in Jordan, flew the Jordanian flag, and never landed on US territory or 
flew over US airspace. The court found that it had universal jurisdiction to prosecute with 
respect to the act of hijacking and the taking of hostages by the accused. Although 
jurisdiction was grounded on the fact that Lebanon was a state party to The Hague and 
Montreal Conventions, the court further held that jurisdiction was also furnished by the 
provisions of the Hostages Convention, despite the fact that Lebanon and Jordan were not 
parties to it.125

3.  Civil Prescriptive Jurisdiction
There are different views as to the law concerning civil jurisdiction. On one view, exorbitant 
assertions of civil jurisdiction could lead to international responsibility. Further, as civil 
jurisdiction is ultimately reinforced by criminal sanctions through contempt of court, there 
is in principle no great difference between the problems created by assertion of civil and 
criminal jurisdiction over aliens.126 In particular, antitrust legislation (the source of many of 
the difficulties in practice) involves a process which, though formally ‘civil’, is in substance 
coercive and penal, as is the field of securities regulation.127 On another view, there is little 
by way of limitation on a state’s exercise of civil jurisdiction in what are effectively private 
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law matters; different states assert jurisdiction on different grounds, but deference to 
foreign law through conflicts rules mitigates any exorbitant elements.

(A)  The basis of civil jurisdiction in different legal traditions
Notwithstanding broad similarities, the different legal traditions conceive of the civil 
jurisdiction to prescribe in different ways. This division is particularly apparent when 
considering the willingness of municipal courts to exercise jurisdiction over a foreign party 
as an actualization of prescriptive jurisdiction.

(p. 456) In order to satisfy international law standards in regard to the treatment of aliens, 
a state must in normal circumstances maintain a system of courts empowered to decide 
civil cases and, in doing so, be prepared to apply private international law where 
appropriate in cases containing a foreign element.128 Municipal courts may be reluctant to 
assume jurisdiction in cases concerning a foreign element, adhering to the territorial 
principle conditioned by the situs of the facts in issue, and supplemented by criteria 
relating to the concepts of allegiance or domicile and doctrines of submission to the 
jurisdiction (including tacit submission on the basis of ownership of property in the forum 
state).129

As a general rule, the common law systems will assert jurisdiction over a foreign defendant 
who can be served with originating process.130 Under the most basic formulation, a writ 
may be served whenever the defendant sets foot131 or establishes a commercial presence132 

in the jurisdiction, no matter how temporarily. This exercise of jurisdiction is based on 
territorial sovereignty: since states have authority over persons present in their territory, 
common law courts exercise jurisdiction ‘as of right’ over defendants served with 
originating process within the territory.133

Where the defendant has no such presence, a writ may nonetheless be served outside the 
jurisdiction in certain cases.134 In such cases, an originating summons may only be issued 
with leave of the court; leave depends on an assessment of the existence and strength of a 
territorial nexus to the subject matter of the cause of action.135 Jurisdiction will ordinarily 
be exercised, for example, where property in the territory forms the subject matter of the 
dispute or the defendant is domiciled or ordinarily resident there.

Though civil lawyers complain of the perceived exorbitance of the service rule,136 common 
lawyers point out that the defendant may challenge the exercise of the jurisdiction on the 
basis that the appropriate forum for the hearing of the dispute is elsewhere.

(p. 457) Some common law jurisdictions have extended the concept of jurisdiction further 
still. In the US, ‘minimum [territorial] contacts’137 have in the past sufficed for the purpose 
of finding jurisdiction over the defendant. The mere presence of a subsidiary of a foreign 
corporation in the US provided the necessary minimum contact for the parent corporation. 
However, this doctrine has been significantly curtailed by Daimler AG v Bauman, where the 
Supreme Court held that it would exercise jurisdiction over claims arising outside the US 
only against foreign corporations that are incorporated in the US or have their principal 
place of business there.138

In contrast, the civil law approach to the exercise of jurisdiction is predicated on the 
principle that, where possible, the defendant ought to be sued in its domicile. This may be 
seen in EC Regulation 44/2001 on jurisdiction and the recognition and enforcement of 
judgments in civil and commercial matters (the Brussels I Regulation),139 Article 2 of which 
provides that, ‘[s]ubject to this Regulation, persons domiciled in a Member State [of the EU] 
shall, whatever their nationality, be sued in the courts of that Member State.’140 The 
Regulation, however, provides alternative bases of jurisdiction that are not so rigorously 
territorial where the defendant is already domiciled in the EU, including, inter alia, the 
locus delicti in cases of tort (Art 5(3)), in cases of contract, the place of performance of the 
obligation which has been breached (Art 5(1)(a)), the place of delivery of goods or 
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performance of services (Art 5(1)(b)), or, as regards commercial disputes arising out of the 
operations of a branch, agency, or other establishment, the place in which the branch, 
agency, or other establishment is situated (Art 5(5)).141

In a further significant difference with the common law, the notion of discretionary refusal 
of jurisdiction is anathema to the civil law. As a general rule, if properly seised, a court is 
unable to decline jurisdiction unless expressly authorized to do so by the terms of the 
Regulation.142 For example, under Article 27, in the event of lis pendens, the court second 
seised must stay the proceedings before it in favour of the court first seised unless the 
latter determines that it lacks jurisdiction.143

(p. 458) Whilst this approach has the virtue of certainty and consistency, its rigidity may 
lead to unfortunate practical consequences. In Owusu,144 for example, a single English 
defendant and five Jamaican defendants were sued in the English courts with respect to an 
alleged tort taking place in Jamaica. Although the forum conveniens was clearly Jamaica, 
the mandatory wording of Article 2 and the English domicile of one of the defendants 
prevented the court from declining jurisdiction.

(B)  Jurisdiction and the conflict of laws
Conflict of laws, also known as private international law, is concerned with issues of the 
jurisdiction of national courts, the municipal law applicable to disputes with foreign 
elements, and the cross-border enforcement of judgments.145 It is usually considered to be 
merely municipal law, and a bright line is drawn between its study and the study of public 
international law. If it must be considered international law, the argument runs, then it is 
international only in the sense that it involves competing and horizontal ‘inter-national’ 
claims.

According to Mills, the adoption of an international systemic perspective on the conflict of 
laws reveals an ‘essential confluence’ of public and private international law, sharing as 
they do similar intellectual progenitors.146 Nationality, for example, is the defining 
jurisdictional principle for civil legal systems. Article 15 of the French Civil Code provides 
that ‘French persons may be called before a court of France for obligations contracted by 
them in a foreign country, even with an alien’. Passive personality is also the focus of article 
14 of the French Civil Code, which permits a foreign person to be called before the French 
courts with respect to obligations entered into with a French national.

The influence of the territoriality principle in private international law is likewise pervasive, 
notably in common law systems where the presence of the defendant within the jurisdiction 
is sufficient to ground the court’s adjudicative power. This is controversial, for under the 
public international law conception of territoriality, the act or thing which is the subject of 
adjudicative power must be done within the jurisdiction; the subsequent presence of the 
defendant will be insufficient. That said, this perceived overreach is reduced by the use of 
forum non conveniens to decline jurisdiction where another forum is better suited to hear 
the matter; in the US, consideration of ‘reasonableness’ may also come into play.147 

Territoriality is also (less controversially) present in Article 22(1) of the Brussels I 
Regulation, which provides for the exclusive jurisdiction for certain courts, regardless of 
the defendant’s domicile, where the proceedings in question have as their object rights in 
rem in immovable property or tenancies in immovable property.

(p. 459) (C)  The alien tort statute and cognate legislation
The universality principle, as expressed in the Eichmann case, is most often associated with 
the prosecution of heinous crimes.148 Only a few states assert universal civil jurisdiction, 
that is, prescriptive jurisdiction absent any minimal territorial or national nexus to the 
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delict in question.149 The example par excellence is the US Alien Tort Claims Act 1789, now 
codified as the Alien Tort Statute (ATS).150

The ATS provides in its relevant part that ‘[t]he district courts shall have original 
jurisdiction of any civil action by an alien for a tort only, committed in violation of the law of 
nations or a treaty of the United States.’ Apparently enacted for the purpose of providing a 
recourse in tort for acts of piracy or the violation of safe conduct or of the rights of 
ambassadors,151 the statute fell dormant for almost two centuries before gaining modern 
importance in Filartiga v Peña-Irala,152 where the Second Circuit Court of Appeals held that 
it was to be read as incorporating current customary international law protective of 
individual rights.

An actionable ATS violation will occur only where (1) the plaintiff is an alien, (2) the 
individual defendant153 is responsible for a tort, and (3) the tort in question violates 
international law.154 Not every violation of international law will, however, be considered 
actionable: the Supreme Court in Sosa v Alvarez-Machain, while falling short of articulating 
a coherent category, limited the scope of the statute to ‘norm[s] of an international 
character accepted by the civilized world’.155 In this sense, the ATS draws its legitimacy at 
least to some extent from the same well-spring as universal criminal jurisdiction over 
genocide, war crimes, and crimes against humanity.156

Perhaps because of its prescriptive and procedural limitations, the ATS has been the subject 
of surprisingly little opposition.157 Whilst European states may prefer criminal or 
administrative remedies for gross human rights violations, they do not (p. 460) seem 
resistant in principle to ‘universal’ tort jurisdiction of this type, although they remain 
opposed to the perceived exorbitance of the US regime of civil jurisdiction in personam.158

The extraterritorial reach of the ATS was significantly reduced by the Supreme Court in 
Kiobel. Relying on the presumption against extraterritoriality, the Court determined that the 
ATS would apply to a claim based on extraterritorial conduct only if it could be shown to 
‘touch and concern’ the US. Further, the Court held that:

even where the claims touch and concern the territory of the United States, they 
must do so with sufficient force to displace the presumption against extraterritorial 
application.159

The ‘mere corporate presence’ of the defendants in the US was held to be insufficient to 
meet this test in a case where the conduct complained of occurred in Nigeria only. Beyond 
this, Kiobel offers no further clarification as to the circumstances that would meet the 
‘touch and concern’ with ‘sufficient force’ test.160 This leaves open the extent to which the 
ATS has been narrowed. Kiobel has been strongly criticized, and is certainly not the last 
word.161

In RJR Nabisco,162 the Supreme Court said that the presumption against extraterritoriality 
applies regardless ‘of whether there is a risk of conflict between the American statute and a 
foreign law’ and (obiter) ‘of whether the statute in question regulates conduct, affords 
relief, or merely confers jurisdiction’. The Court held that the Racketeer Influenced and 
Corrupt Organizations Act (RICO) can apply to some foreign racketeering activity, and thus 
the presumption was overcome regarding the Act’s substantive provisions.163

4.  The Separateness of the Grounds of Jurisdiction
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(A)  The relationship between the separate grounds
The various principles held to justify jurisdiction over aliens are commonly listed as 
independent and cumulative,164 although some may be labelled ‘subsidiary’ to (p. 461) 
others.165 However, it must be remembered that the ‘principles’ are in substance 
generalizations of a mass of national provisions which by and large do not reflect categories 
of jurisdiction specifically recognized by international law. It may be that each individual 
principle is only evidence of the reasonableness of the exercise of jurisdiction.166 The 
various principles often interweave in practice. Thus, the objective applications of the 
territorial principle and also the passive personality principle have strong similarities to the 
protective or security principle. Nationality and security may go together, or, in the case of 
the alien, factors such as residence may support an ad hoc notion of allegiance. These 
features of the practice have led some jurists to formulate a broad principle resting on some 
genuine or effective link between the crime and the state of the forum.167

(B)  Consequences of excess of prescriptive jurisdiction
(i)  The legal position
If enforcement action is taken in a case of exorbitant jurisdiction with consequent injury, an 
international wrong will presumably have been committed.168 The consequences of the 
mere passage of legislation asserting exorbitant jurisdiction remain an open question.

(ii)  Practical consequences
As a practical matter, whilst states may protest the use of exorbitant prescriptive 
jurisdiction, unless the prescribing state attempts to enforce the jurisdiction claimed, it is 
unlikely that any action will be taken. At the same time, a prescriptive statement—even 
absent immediate enforcement action—is fundamentally a threat, which may compel 
foreign nationals to alter their behaviour.169 This may cause the other state to respond 
through a ‘blocking statute’, a law enacted to obstruct the extra-jurisdictional application or 
effect of a law enacted in another jurisdiction.170

(p. 462) 5.  Enforcement Jurisdiction
(A)  The basic principle
As with prescriptive jurisdiction, a state’s use of enforcement jurisdiction within its own 
territory is uncontroversial.171 By contrast, the unilateral and extraterritorial use of 
enforcement jurisdiction is impermissible. As the Permanent Court said in the Lotus:

[T]he first and foremost restriction imposed by international law upon a state is that 
—failing the exercise of a permissive rule to the contrary—it may not exercise its 
power in any form in the territory of another State. In this sense jurisdiction is 
certainly territorial; it cannot be exercised by a State outside its territory except by 
virtue of a permissive rule derived from international custom or a convention.172

The governing principle of enforcement jurisdiction is that a state cannot take measures on 
the territory of another state by way of enforcement of its laws without the consent of the 
latter.173 Persons may not be arrested, a summons may not be served, police or tax 
investigations may not be mounted, and orders for production of documents may not be 
executed on the territory of another state, except under the terms of a treaty or other 
consent given.174 One key example of such consent is a Status of Mission or Status of 
Forces Agreement (SOMA or SOFA), whereby one state consents to the presence of 
another’s troops on its territory and to related military jurisdiction.175
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(B)  Enforcement with respect to extraterritorial activities
The principle of territoriality is not infringed just because a state takes action within its own 
borders with respect to acts carried out in another state. But the correctness of this 
position has not prevented controversy from arising. This is especially the case when 
considering the use by US courts of the ‘effects doctrine’ to promote certain prescriptive 
objectives in the field of economic regulation, especially antitrust law. US courts in, for 
example, Alcoa176 and Watchmakers of Switzerland,177 have taken the view that (p. 463) 
whenever activity abroad has consequences or effects within the US which are contrary to 
local legislation then the courts may make orders requiring the disposition of patent rights 
and other property of foreign corporations, the reorganization of industry in another 
country, the production of documents, and so on. The US doctrine appears to be restricted 
to agreements abroad intended to have material effects within the US and actually having 
such effects.178 US courts have, in the past, adopted a principle of the balancing of the 
various national interests involved, which, though unhelpfully vague, could mitigate the 
cruder aspects of the ‘effects doctrine’.179

The courts, the US government, and foreign governments in reacting to US measures, 
assume that there are some limits to enforcement jurisdiction, but there is no consensus on 
what those limits are.180 Those limits were tested in Hoffman-La Roche,181 where there had 
been a significant foreign anti-competitive conduct with an adverse domestic effect and an 
independent foreign effect. The Supreme Court found that it had jurisdiction to entertain a 
claim by a purchaser in the US based on domestic injury, but not by a purchaser abroad 
based on foreign harm. Among other considerations, the Supreme Court understood that it 
must construe ambiguous statutes to avoid unreasonable interference with sovereign 
authority and assume that the US Congress ordinarily seeks to follow the principles of 
customary international law.

The UK view appears to be that a state ‘acts in excess of its own jurisdiction when its 
measures purport to regulate acts which are done outside its territorial jurisdiction by 
persons who are not its own nationals and which have no, or no substantial, effect within its 
territorial jurisdiction’.182 Jennings has stated the principle ‘that extra-territorial 
jurisdiction may not be exercised in such a way as to contradict the local law at the place 
where the alleged offence was committed’.183 In the case of corporations with complex 
structures and foreign-based subsidiaries, a principle of substantial or effective connection 
could be applied as a basis for jurisdiction.184 This approach would accord with the relevant 
notions of the conflict of laws, in particular, the ‘proper law’ of a transaction. The present 
position is probably this: a state has enforcement jurisdiction abroad only to the extent 
necessary (p. 464) to enforce its legislative jurisdiction. This latter rests on the existing 
principles of jurisdiction and these, it has been suggested, are close to the principle of 
substantial connection.

(C)  Recognition and enforcement abroad
(i)  Criminal jurisdiction
In a criminal context, enforcement jurisdiction will ordinarily entail the pursuit and arrest of 
the accused, detention and trial, and the carrying out of any sentence.

With respect to extraterritorial enforcement action leading to the capture of the accused, 
state consent can be given on ad hoc basis, but in circumstances where movement between 
two states is relatively regular and straightforward, bi- or multilateral agreements may be 
entered into in order to provide standing orders for enforcement jurisdiction between 
states. The most notable of these is the Schengen Convention185 between some members of 
the EU. Article 40(1) provides that where the officials of one contracting party are keeping 
under surveillance a person suspected of an extraditable offence, they may request that 
surveillance is continued in the territory of another contracting party by officials of that 
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party. Article 40(2) further provides that in circumstances where, for particularly urgent 
reasons, authorization cannot be requested from the other contracting party, the officials 
carrying out the surveillance may be authorized to continue the surveillance in the territory 
of the other contracting party. On similar lines, Article 41 permits the officials to engage in 
hot pursuit of a subject across state borders, where due to the urgency of the situation, the 
permission of the other contracting state cannot be obtained.

More generally, Article 39(1) provides that, subject to the requirements of municipal law, 
the police authorities of each contracting party undertake to assist each other for the 
purpose of detecting and preventing criminal offences, though this does not expressly 
mandate extraterritorial enforcement. Article 39 is supplemented in this respect by the 
Convention on Mutual Assistance in Criminal Matters between the member states of the 
European Union.186 Treaties of mutual criminal assistance, like enforcement agreements, 
can also be concluded on a bilateral or multilateral basis.187

Unlike activities connected to surveillance of an accused, arrest, trial, and incarceration are 
rarely carried out in an extraterritorial capacity, particularly in circumstances not linked to 
a SOMA or SOFA. But when the Libyan government refused to extradite those thought to be 
responsible for the 1988 bombing of Pan Am Flight 103 over Lockerbie, Scotland, unless 
they were tried in a neutral country, the UK and the Netherlands (p. 465) entered into an 
agreement to permit a Scottish court applying Scottish criminal law to sit in a former US 
Air Force base in the Netherlands to try the accused.188

Provision is also made by treaty for the enforcement of foreign criminal judgments. Here, 
there is generally a divide between the civil and common law approaches to the subject, 
with the latter rejecting in principle the enforcement of the penal law of another state.189 

Civil law systems are less averse to the concept, as witness the European Convention on the 
International Validity of Criminal Judgments.190

Apart from trial in absentia, an unsatisfactory procedure, states have to depend on the 
cooperation of the other states in order to obtain surrender of suspected criminals or 
convicted criminals who are, or have fled, abroad. Where this cooperation rests on a 
procedure of request and consent, regulated by certain general principles, the form of 
international judicial assistance is called extradition.191 Due to the profusion of extradition 
treaties, it is possible to speak of an international law of extradition, a term which does not 
imply the existence of custom, but of a significant corpus of conventional law exhibiting 
certain common elements. Such treaties are usually bilateral,192 but the European 
Convention on Extradition (ECE)193 is in effect between EU member states (although it has 
been largely replaced by the European arrest warrant (EAW), which combines elements of 
arrest and extradition).194 The UN has also issued a Model Treaty on Extradition 
(UNMTE).195 Common conditions include double criminality (the act in question must be 
criminal under the laws of both the requesting and requested states),196 non-extradition for 
‘political offences’,197 and the rule of (p. 466) speciality which prevents prosecution 
founded on a treaty-based extradition from proceeding on any basis other than that on 
which the request was founded.198 Another significant limitation is the rule ne bis in idem, 
which precludes extradition of persons already tried for the same offence. Finally, many 
states reserve the right to refuse extradition owing to human rights concerns, for example, 
where extradition may mean that the accused is liable to torture199 or the death penalty.200

Since the attacks by al-Qaeda on the US in 2001, there has been an increase in ‘informal’ 
extradition or rendition, though the practice is not new.201 If it takes place with the consent 
of the ‘sending’ state, there is no transgression of international law standards.202 If, 
however, there is no extradition of any kind—informal or otherwise—but the suspect is 
simply seized by the agents of the receiving state in the absence of any legal process, then 
there is clearly a breach of international law.203 This, described generally as ‘extraordinary 
rendition’, has been practised by the US since 2001. Depending on the legal system in 
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question, the attendant illegality may not prevent the trial of the suspect, an application of 
the maxim male captus bene detentus.204

(ii)  Civil and administrative jurisdiction
With respect to civil and administrative jurisdiction, extraterritorial enforcement revolves 
largely around the recognition and enforcement of judgments and orders abroad. This is 
one of the central preoccupations of private international law. In general, the field is 
parochial, with each state developing its own process and criteria for recognition and 
enforcement. The Brussels I Regulation seeks to unify the procedures (p. 467) for the 
recognition of judgments between EU member states.205 The judgment of a court of a 
member state is subject to automatic recognition (Art 36) and enforcement (Art 39) by the 
courts of other member states, with the onus on the defendant to contest enforcement 
according to a limited number of clearly defined exceptions.206

However, the need to approach the court of the jurisdiction where enforcement is sought is 
circumvented—in form if not in substance—when considering certain orders issued by 
common law courts (notably in England but also the US) which act in personam on the 
conscience of a party properly before the court to restrain its dealings with assets or 
processes outside the jurisdiction. The first of these, the so-called ‘freezing injunction’,207 

acts in personam to prevent a defendant from moving, hiding, or otherwise dissipating its 
assets so as to render itself judgment-proof.208 The injunction neither creates, transfers, nor 
revokes property rights; it merely affects the capacity of the defendant to exercise them 
freely. But what the freezing injunction lacks in extraterritorial form, it makes up for in 
extraterritorial effect. The scope of the order has been expanded considerably. First, by 
virtue of its in personam operation, the injunction can be granted with respect to assets 
which are not within the jurisdiction of the court granting the order.209 Further, it can be 
given effect against foreign third parties, normally multinational banks with a branch within 
the jurisdiction granting the order. Finally, it can be granted in aid of foreign proceedings 
even where no proceedings are on foot before the court granting the order.210

The second example is the anti-suit injunction, which acts to restrain a party subject to the 
jurisdiction of the court from launching or continuing proceedings in a foreign court 
injurious to the defendant in those proceedings.211 Ordinarily, the claimant in the foreign 
proceedings must be already before the court,212 though the relief may be granted 
autonomously of any domestic proceedings where the subject matter of the proceedings213 

or the relationship between the parties214 is such as to give the granting court exclusive (p. 
468) jurisdiction.215 Although the order is usually granted where the claimant in the foreign 
proceedings has commenced them in a manner which is somehow objectionable, it may also 
be granted where the foreign claimant has apparently acted without blame.216

The perceived exorbitance of the common law jurisdictions in respect of these orders is 
often criticized on the basis of ‘comity’.217 Comity arises from the horizontal arrangement of 
state jurisdictions in private international law and the field’s lack of a hierarchical system of 
norms. It plays the role of a somewhat uncertain umpire: as a concept, it is far from a 
binding norm, but it is more than mere courtesy exercised between state courts. The 
Supreme Court of Canada said in Morguard v De Savoye,218 citing the US Supreme Court in 
Hilton v Guyot,219 that:

Comity is the recognition which one nation allows within its territory to the 
legislative, executive or judicial acts of another nation, having due regard both to 
international duty and convenience, and to the rights of its own citizens or of other 
persons who are under the protection of its law.
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Common lawyers have been anxious to justify the development of the freezing and anti-suit 
injunctions on the basis of comity.220 For this reason, as with the doctrine of forum non 
conveniens, whilst the jurisdiction to grant the remedy may be easily established, the 
claimant must nonetheless persuade the court to exercise its discretion. A substantial body 
of jurisprudence has built up around these remedies to guide the court in its use of 
discretion. But so far these efforts at justification have fallen on deaf European ears: the 
European Court has repeatedly disqualified such injunctive measures as inconsistent with 
full faith and credit as between EU member state courts, however dilatory or parochial the 
latter may be.221

6.  Conclusion
A general view of the law is difficult to obtain, given the extent and diversity of the practice 
and the pull of different legal traditions. But it might include the following propositions:

First, the exercise of civil jurisdiction in respect of aliens presents essentially the same 
problems as the exercise of criminal jurisdiction over them, though in (p. 469) practical 
terms there are differences, both procedurally and in the reactions that can be expected.

Secondly, the two generally recognized bases for prescriptive jurisdiction of all types are 
the territorial and nationality principles, but their application is complemented by the 
operation of other principles, especially in certain fields. The use of the passive personality 
principle in cases of international terrorism appears to be accepted and, over time, 
opposition to the use of the effects doctrine by the US and EU in the pursuit of certain 
competition law objectives is diminishing. As a general rule, however, it remains true that if 
a state wishes to avoid international criticism over its exercise of extraterritorial 
jurisdiction, it is better to base the prescriptive elements on territoriality or nationality.

Thirdly, extraterritorial acts can lawfully be the object of prescriptive jurisdiction only if 
certain general principles are observed:

(1)  There should be a real and not colourable connection between the subject matter 
and the source of the jurisdiction (leaving aside rare cases of universal jurisdiction).

(2)  The principle of non-intervention in the territorial jurisdiction of other states 
should be observed, notably in an enforcement context. 222

(3)  Elements of accommodation, mutuality, and proportionality should be duly taken 
into account. Thus, nationals resident abroad should not be constrained to violate the 
law of their place of residence.

(4)  These basic principles do not apply or do not apply very helpfully to (a) certain 
cases of concurrent jurisdiction, and (b) crimes against international law within the 
ambit of universal jurisdiction. In these areas, special rules have evolved. Special 
regimes also apply to the high seas, continental shelf, EEZ, outer space, and 
Antarctica.

(5)  Jurisdiction is often concurrent and there is no hierarchy of bases for jurisdiction. 
However, an area of exclusivity may be established by treaty, as in the case of 
offences committed on board aircraft in flight.

Footnotes:
 1  Generally: Akehurst (1972–3) 46 BY 145; Bowett (1982) 53 BY 1; Lowe, Extraterritorial 

Jurisdiction (1983); Meessen (ed), Extra-Territorial Jurisdiction in Theory and Practice 
(1996); Oxman, ‘Jurisdiction of States’ (2007) MPEPIL; Simma & Müller in Crawford & 
Koskenniemi (eds), Cambridge Companion to International Law (2012) 134; Kamminga, 
‘Extraterritoriality’ (2012) MPEPIL; Colangelo (2013–14) 99 Cornell LR 1303; Ryngaert, 
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(p. 470) 22  Privileges and immunities of foreign states
1.  Evolution of the International Law of Immunity
(A)  The law in context
State immunity is a rule of international law that facilitates the performance of public 
functions by the state and its representatives by preventing them from being sued or 
prosecuted in foreign courts.1 Essentially, it precludes the courts of the forum state from 
exercising adjudicative and enforcement jurisdiction in certain classes of case in which a 
foreign state is a party. It is a procedural bar (not a substantive defence) based on the 
status and functions of the state or official in question.2 Previously described as a privilege 
conferred at the behest of the executive,3 the grant of immunity is now understood as an 
obligation under customary international law.4 But although (p. 471) the existence of this 
obligation is supported by ample authority, no general statement of principle appeared at 
the international level until 2004: the law developed primarily through domestic case law 
and limited treaty practice, supplemented from the 1970s by comprehensive legislation in 
certain states. Immunity exists as a rule of international law, but its application depends 
substantially on the law and procedural rules of the forum. Increasingly, however, these 
issues are being elevated to an international level, including through international 
litigation.5

(B)  Rationales for state immunity
Derived from the immunity historically attaching to the person of a visiting sovereign, 
reflected in the Latin maxim par in parem non habet imperium (an equal has no authority 
over an equal), state immunity operates on twin bases. First, as an immunity ratione 
materiae, it is a direct inference from the equality and independence of states.6 If organs of 
the forum state could decide on core questions pertaining to the functioning of a 
respondent state without its consent, the respondent state’s sovereignty would be to that 
extent impugned. But this rationale goes only so far; it does not cover matters remote from 
sovereign authority, notably transactions within the host state, especially those of a 
commercial or private law character. This provoked the development of the so-called 
restrictive theory of immunity, which holds that immunity is only required with respect to 
transactions involving the exercise of governmental authority (acta jure imperii) as distinct 
from commercial or other transactions which are not unique to the state (acta jure 
gestionis). But the distinction raises difficulties of application and definition, having regard 
to the range of functions in which states engage.7

The second rationale for immunity (immunity ratione personae) operates on the personal or 
functional level: foreign state officials should not be impeded in the performance of their 
functions by a host state’s exercise of adjudicative or enforcement jurisdiction over them. 
Immunity does not bar prescriptive jurisdiction, however; foreign officials are not exempt 
from compliance with the laws of the host state. This rationale for immunity is pragmatic in 
nature, analogous to immunities granted to diplomats. Immunity ratione personae covers all 
acts by the agent during the period of office, whether performed in a private or official 
capacity, given that the rationale is to prevent interference with the performance of the 
official’s role (and by extension with the sovereignty of the sending state).

(p. 472) Historically, immunity ratione personae was exemplified in the head of state, who 
was seen as personifying the state.8 However, the law has developed to recognize personal 
immunities for other high-ranking state officials, including heads of government, foreign 
ministers, and perhaps others.9 There are no settled criteria for determining which types of 
official enjoy personal immunity, but it is clear that the immunity belongs to the state and 
not the individual.10 Once the period of office ends, immunity ratione personae will expire; 
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however, immunity ratione materiae continues if the acts concerned are such that state 
immunity attaches.11 In all cases, the immunity can be waived by the state.12

(C)  Current state of the law
In 1978, the International Law Commission (ILC) took on the task of reconciling the forum 
state’s territorial jurisdiction with the foreign state’s sovereign authority,13 culminating in 
the Draft Articles of 1991.14 The Sixth Committee, however, had difficulty adopting a 
consensus text. Upon resuming consideration of the topic in 1999, the General Assembly 
sought the ILC’s views on five outstanding issues.15 The formation of an Ad Hoc Committee 
in 200016 finally provided the impetus for agreeing a text. Following the Committee’s final 
report,17 the General Assembly adopted the UN Convention on Jurisdictional Immunities of 
States and Their Property on 2 December 2004.18

The Convention closely follows the ILC Draft Articles.19 Like them, it conclusively adopts 
the restrictive theory of immunity. As with the 1972 European Convention on State 
Immunity20 and domestic legislation, it does so by asserting a general rule (p. 473) that 
states and their property benefit from immunity from adjudicative jurisdiction,21 and then 
enumerating proceedings in which state immunity cannot be invoked22 or is considered to 
have been waived.23 The Convention treats immunity from adjudicative jurisdiction and 
immunity from execution as distinct, in accordance with general practice. It is not 
applicable to criminal proceedings24 or to the immunities of a head of state ratione 
personae.25

Although not yet in force, the UN Convention has been understood by several courts to 
reflect an international consensus on state immunity.26 It was cited by the Supreme Court of 
Japan to support its adoption of the restrictive theory of immunity,27 and it has been signed, 
though not yet ratified, by several states historically opposed to restrictive immunity, such 
as China and Russia.28

Independently of the UN Convention, the restrictive theory of immunity is now very widely, 
although not unanimously, accepted.29 But at a certain point, the respondent state’s 
adherence to ‘absolute’ immunity is not the issue: the question is whether a forum state is 
free to adopt a regime of restrictive immunity, despite the dissenting views of a few states. 
Of that there seems no doubt. Although adoption of the restrictive theory does not avoid the 
problem of determining its precise boundaries, a broad consensus exists as to the type of 
exceptions. These are reflected in legislation, the European Convention, and the UN 
Convention.30

(p. 474) The position in the UK evidences the approach described. Despite its earlier 
adherence to absolute immunity, English courts applied the restrictive theory of immunity 
at common law in the 1970s31 and cemented the distinction between acts jure imperii and 
acts jure gestionis, notably in I Congreso del Partido.32 The State Immunity Act 1978,33 

enacted to ‘bring [the UK’s] law on the immunity of foreign States more into line with 
current international practice’ and to implement the European Convention, interrupted this 
process.34 It is broadly consistent with the UN Convention, which the UK signed on 30 
September 2005 but has not ratified.

The Act does not apply to criminal matters, nor does it affect diplomatic and consular 
immunities,35 but it extends state immunity to heads of state and separate entities.36 In 
certain respects (notably visiting forces), it contemplates the parallel operation of the 
common law.37 The Act also deals with immunity from execution, allowing execution against 
property used for ‘commercial purposes’, although this exception has a narrow scope.38 It 
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provides for waiver in the same manner as the common law, with separate waiver required 
for adjudication and enforcement.39

State immunity is treated as a public claim in open court, and as a preliminary matter.40 

There is a presumption that a state possesses immunity, with the plaintiff bearing the 
burden of proof to the contrary.41 In the absence of the respondent state, the court has a 
duty to determine immunity proprio motu.42

(p. 475) 2.  The Modalities of Granting Immunity
(A)  Definitional issues
(i)  The sovereign act
Though a US court made an early attempt to deal with the issue by delineating particular 
categories of exclusively sovereign activity,43 the national legislation has primarily 
regulated the scope of state immunity through a catalogue of detailed exceptions.44 This 
approach does not eliminate the distinction between acts jure imperii and acts jure 
gestionis. In the State Immunity Act 1978, several sections demand factual inquiries into 
acts done ‘in the exercise of sovereign authority’ and for ‘commercial purposes’;45 others 
apparently call for literal interpretation (e.g. sections 4 (contracts of employment), 5 (local 
personal injuries and damage to property)). But to the extent that the latter go beyond the 
immunity required by international law, they are liable to challenge under Article 6 of the 
European Convention of Human Rights (ECHR), for denying the right of access to a court.46

(ii)  Constituent units and political subdivisions
State practice has diverged on whether immunity extends to political subdivisions, for 
example, the component units of federal states. One school of thought considers the ability 
of a state to act jure imperii on its own behalf to be decisive, and that political subdivisions 
are generally unable to satisfy this requirement.47 Another view (held by most federal states 
themselves) is that constituent units exercise governmental authority, even if it may be 
subordinated to the federal unit, and that immunity is not lost because such authority is 
exercised at local level.

The divergence in state practice is reflected in the texts. Under the European Convention, 
immunity is not accorded to ‘constituent states of a federal state’, unless a contracting state 
issues a declaration to that effect.48 No reference is made to political subdivisions. In the 
State Immunity Act 1978, ‘constituent territories of a federal state’ (p. 476) are considered 
to be ‘separate entities’, only enjoying immunity if the requirements of section 14(2) are 
satisfied (unless an Order in Council is made according immunity to a specific territory).49 

The UN Convention takes a different approach, equating constituent units with political 
subdivisions and extending immunity to those entities ‘which are entitled to perform acts in 
the exercise of sovereign authority, and are acting in that capacity’.50 Israel’s Foreign 
States Immunity Law extends general immunity even further, to ‘a political unit within a 
federal state’.51 By applying the criterion of sovereign authority to both types of entity, it is 
perhaps more reflective of state practice.

(iii)  Separate entities
There are also diverse approaches to the question of separate entities like state 
corporations. In the UK, the legislation enacts a presumption against immunity for 
‘separate entities’, that is, entities which are ‘distinct from the executive organs of the 
government of the State and capable of suing or being sued’.52 In the case of separate 
entities, the act in question must have been carried out ‘in the exercise of sovereign 
authority’,53 in circumstances where the state itself would have been immune. The focus 
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here is on whether ‘the act in question is of its own character a governmental act, as 
opposed to an act which any private citizen can perform’.54

An entirely different approach is taken by the US Act.55 Any ‘agency or instrumentality of a 
foreign state’ enjoys a presumption of immunity56 and its terms encompass, for example, 
state-owned corporations.57 Whilst the US courts have also adopted a multifaceted test to 
determine an entity’s status,58 the analysis of function that occupies the English courts is 
not called for by the inclusive definition in USC §1603. On the other hand, §1603 requires 
an entity to have some connection to the state, unlike in the UK, where a wholly private 
corporation could (in theory) be accorded immunity.

(p. 477) The UN Convention attempts to reconcile these competing positions by including 
both status and functions. It establishes a presumption that ‘agencies and instrumentalities 
of the state or other entities’ will have immunity ‘to the extent that they are entitled to 
perform and are actually performing acts in the exercise of the sovereign authority of the 
state’.59 By including separate entities in the definition of the state, it adheres to the US 
formulation; by requiring that they exercise sovereign authority, it reflects the UK 
approach.

(iv)  Individuals
In addition to organs and entities of the state, it is important to specify which individuals 
are entitled to immunity whether ratione personae or ratione materiae. Despite some recent 
contrary US practice, it seems to be generally settled that state officials acting in their 
official capacity enjoy the same immunity as the state they represent.60 This position is 
reflected in UK practice: the common law long considered state agents to share the 
immunity of the state and sought (through the concept of indirect impleading) to ensure 
that state immunity was not circumvented by suing an individual defendant rather than the 
Crown or a government department.61 No distinction is made between a state official acting 
as an organ of the state or as an agent. Even though the UK Act does not expressly refer to 
officials,62 the definition of ‘state’ has been interpreted expansively by English courts: 
‘[s]ection 14(1) must be read as affording to individual employees or officers of a foreign 
State protection under the same cloak as protects the State itself.’63 The House of Lords 
endorsed this position in Jones v Saudi Arabia.64 The UN Convention takes a similar 
approach by extending immunity to state officials, and takes the further step of including 
‘representatives of the state acting in that capacity’ within the definition of ‘state’.65

It had been understood that the US Act covered individual officials,66 but in Samantar v 
Yousuf the Supreme Court held that the former Prime Minister of Somalia (p. 478) was not 
included in the definition of ‘foreign state’ nor was he an ‘agency or instrumentality’.67 The 
Court held that it did not need to decide whether declining to afford immunity to the 
petitioner would be inconsistent with international law: the point was not that the FSIA 
barred the petitioner’s immunity but rather that it did not address the question.68 The case 
was remitted to the lower courts to decide whether Samantar (who was sued for torture, 
arbitrary detention, and extrajudicial killing) had immunity at common law. It was held that 
as a former prime minister, he had no immunity ratione personae, and there was no official 
act immunity (immunity ratione materiae) because:

Under international and domestic law, officials from other countries are not entitled 
to foreign official immunity for jus cogens violations, even if the acts were 
performed in the defendant’s official capacity.69

Since Samantar, US courts have mostly deferred to executive branch suggestions of 
immunity, in cases brought both against former and present heads of state,70 although the 
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inconsistency resulting from such deferral was one of the justifications for the 1976 Act. 
But, for the time being at least, this reflects the US law of individual immunity.

The State Immunity Act 1978 specifically extends privileges and immunities ratione 
materiae to ‘the sovereign or other head of that state in his public capacity’.71 While in 
office, the head of state will also enjoy immunity ratione personae.72 Although the UN 
Convention does not (along with the European Convention and the US legislation) specify 
the immunity of heads of state, they are included through Article 2(1)(b)(i) and (iv). It must 
be emphasized, however, that former heads of state occupy a distinct category and enjoy 
only immunity ratione materiae; absolute personal immunity ceases on termination of 
office.73

The position of the immunity ratione personae of other serving senior officials is less 
settled. In Arrest Warrant, the International Court said that:

(p. 479)

in international law it is firmly established that … certain holders of high-ranking 
office in a State, such as the Head of State, Head of Government and Minister for 
Foreign Affairs, enjoy immunities from jurisdiction in other States, both civil and 
criminal.74

This entailed ‘full immunity from criminal jurisdiction and inviolability’75 and applied to 
public and private conduct and to acts done before assuming office.76 Nor was there ‘any 
form of exception to the rule according immunity from criminal jurisdiction and inviolability 
to incumbent Ministers for Foreign Affairs, where they are suspected of having committed 
war crimes or crimes against humanity’.77 The question whether immunity ratione materiae 
is subject to such an exception (as in the US after the Samantar decision) is also unsettled: 
it is discussed in Subsection D below.

Immunity ratione personae of serving officials other than heads of state is not covered by 
the UK Act or texts modelled on it, although this apparent gap in legal coverage has not yet 
surfaced in the cases. It might be covered in part by the immunity at common law of special 
missions (as to which see chapter 17).

(B)  Foreign states as claimants
Foreign states generally have the capacity to appear in foreign courts as claimants, and 
quite frequently do so.78 Having submitted to the jurisdiction of the foreign court by 
instituting proceedings, the state has no immunity from jurisdiction in respect of those 
proceedings.79 This extends to counterclaims relating to the legal relationship or facts 
arising from the state’s principal claim,80 but does not entail a waiver of immunity from 
enforcement jurisdiction.81 In the US, a state may be subject to a counterclaim unrelated to 
its original claim provided that the counterclaim ‘does not seek relief exceeding in amount 
or differing in kind from that sought by the foreign state’.82 This principle is (p. 480) said to 
prevent a foreign state ‘invoking [US] law but resisting a claim against it which fairly would 
curtail its recovery’.83

(C)  Foreign states as respondents
(i)  Commercial transactions
The ‘most significant’84 exception to the rule of immunity from jurisdiction concerns 
‘commercial transactions’85 or ‘commercial activity’.86 In the UK, section 3 of the State 
Immunity Act 1978, on which Article 2(1) of the UN Convention is based,87 typifies the list 
approach adopted for the former category. As well as providing an exception for contracts 
to be performed in the UK,88 it includes three categories of exceptions under the 
‘commercial transactions’ umbrella: contracts for the supply of goods or services; financial 
transactions; and in section 3(3) a residual category covering other acts jure gestionis.89 
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This has been interpreted as expressing the distinction between acts jure imperii and jure 
gestionis. It is only for this residual category that the court will have to consider the 
sovereign character of the act, since section 3(3) extends to all transactions and 
contracts.90 Further, the relationship between the proceedings and the commercial 
transaction must be firmly established. Indeed, the UK Supreme Court has held that an 
enforcement judgment is insufficiently related to the transaction with which the original 
judgment was concerned.91

A second group of domestic laws relies on a broad reference to ‘commercial activity’ as the 
basis of the exception, but a precise definition of this term is not provided.92 In the US, the 
commercial activity must have a sufficient nexus to the US;93 no such (p. 481) territorial 
link is required under the ‘commercial transaction’ exception in section 3(1)(a) of the UK 
Act. The US Supreme Court has also placed strict emphasis on the nature of the act as the 
determinative criterion.94

(ii)  Local employment
The exception for ‘contracts of employment’ is likewise subject to diverse approaches.95 

Though the trend towards limiting state immunity in respect of local employment disputes 
is clear,96 different jurisdictions treat the same subject matter differently.97 The more 
significant problem arising from contracts of employment is the inadequacy of the private 
law criterion in this context.98 Courts have taken different approaches in evaluating which 
duties of an employee amount to participation in sovereign activity.99

There are, essentially, two distinct models, with the differences represented again by the 
UK and US legislation. The State Immunity Act 1978 excludes employment contracts from 
the definition of ‘commercial transaction’, with the exclusion of immunity in respect of 
those contracts depending on a ‘minimum contacts’ approach, rather than requiring a 
characterization of the employment or the breach.100 Commerciality is not a relevant factor; 
the focus is on meeting the statutory thresholds of connection between the defendant and 
the forum. By contrast, the US Act treats employment contracts under the rubric of 
‘commercial activity’.101 The operation of the exception from immunity under this model 
depends on the characterization (p. 482) of the claim as one arising from a commercial 
contract between the foreign state and the individual.102 Nationality or residence is not 
relevant.103 Across the jurisdictions, factors including the employment relationship,104 the 
duties of the employee,105 and the status of the employer106 have been considered to 
militate against immunity.107

The position in the UK is, however, likely to change. In Benkharbouche v Embassy of the 
Republic of Sudan, the Supreme Court held that the immunity of state employers of 
domestic embassy personnel under the 1978 Act was not required by international law, and 
therefore contravened ECHR Article 6; a declaration of incompatibility with the Convention 
was granted. As the court held, ‘[t]here is no basis in customary international law for the 
application of state immunity in an employment context to acts of a private law 
character.’108 In accordance with the Human Rights Act 1998, it will be for Parliament to 
bring the employment provisions of the 1978 Act in line with Article 6 by reference to this 
understanding of international law.

(iii)  Other local private law claims
There are several exceptions from state immunity within the realm of private law. They 
extend, inter alia, to claims concerning personal injury and damage to property occurring 
locally;109 ownership, possession, and use of property;110 intellectual property rights;111 

and membership of corporations.112 Of particular interest is the exception for non- 
commercial torts (commercial torts are covered by s3(3)(c)). Given that jurisdiction for tort 
claims is founded on the fact of injury caused locally, the traditional acta jure gestionis/acta 
jure imperii dichotomy has no place:113 thus, torture on embassy premises would be 
covered, but not defamation. In other words, the exception applies irrespective of the 
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sovereign character of the delictual (p. 483) act.114 However, despite the irrelevance of this 
distinction in each of the statutes and conventions, common law courts have maintained 
it,115 in a manner similar to civil law jurisdictions.116

The key criterion is the occurrence of a tortious act or omission within the territory; the fact 
of damage occurring in the territory is insufficient under UK law. Thus, personal injuries 
inflicted by agents of a foreign state in another jurisdiction have been held to be excluded 
from the exception.117 This can be contrasted with the position in Canada, where the key 
criterion is the occasioning of physical injury in Canada,118 and the US, where it appears 
that both the act and the injury must occur locally.119 Under the UK Act, the author need 
not be present locally, in contrast to the position under the European and UN Conventions. 
The equivalent exception in the FSIA requires that the tortious act or omission have been 
committed in the US. But discretionary decisions, as well as certain claims (e.g. libel, 
slander, deceit, and misrepresentation) remain protected by immunity.120 Further, the UK 
Act concerns physical rather than mental injury,121 and loss of or damage to tangible 
property, rather than pure economic loss.122

While exceptions for non-commercial torts were originally directed towards ‘insurable’ 
personal risks, such as traffic accidents, there has been some controversy over the extent of 
their application. In particular, there have been contrary findings in cases of war 
damage.123 Generally, states appear to retain their immunity in the case of tortious acts 
occasioned by their armed forces.124 For example, in Germany v Italy the International 
Court concluded that customary international law continues to require that a state is 
accorded immunity in proceedings for torts allegedly committed on the (p. 484) territory of 
another state by its armed forces and other organs of state in the course of conducting an 
armed conflict. The Court held that practice in the form of judicial decisions, opinio juris, 
and an almost complete absence of contrary authority supported this position.125 This 
limitation on the exception to immunity has been subject to criticism, particularly in the 
context of human rights violations causing personal injuries.126

(D)  Criminal jurisdiction
Whether and when state immunity will apply in domestic criminal proceedings is a complex 
question. In theory, it should not matter for the purposes of immunity under international 
law if the conduct is classified by the forum state as civil or criminal. But the European 
Convention impliedly endorses the absolute immunity of the state from foreign criminal 
jurisdiction.127 The UN Convention and the domestic statutes arguably allow a distinction 
on the basis of the domestic characterization of the act by excluding criminal proceedings 
from their scope.128

The scope of immunity from foreign criminal jurisdiction is yet to be conclusively 
determined.129 Customary international law in principle extends immunity ratione materiae 
to acts of state officials undertaken in their official capacity; but there is practice 
supporting an exception if the act was committed in the territory of the forum state.130

The situation is even more complex if the conduct in question (if proved) would amount to 
an international crime.131 It is well established that serving heads of state (p. 485) enjoy 
immunity ratione personae from foreign criminal jurisdiction for international crimes as 
they do for domestic crimes.132 Other ‘holders of high-ranking office in a State’ are also 
now recognized as enjoying this same immunity,133 although given the functional basis for 
recognition of immunity ratione personae the category of officials enjoying immunity on 
these grounds has no obvious limit. It appears that this privileged group extends to heads of 
government,134 defence ministers,135 and ministers for commerce and international 
trade.136 The International Court was not prepared to extend personal immunities to the 
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Djiboutian Procureur de la République and Head of National Security, though the lack of 
clarity in Djibouti’s submissions on this point may have affected the Court’s position.137

It is less clear whether international crimes committed by former officials before or during 
their period of office will be covered by immunity ratione materiae, given that immunity 
ratione personae will have ceased. There are increasing examples of state practice denying 
immunity in such circumstances,138 and some jurists go so far as to suggest that there is an 
emerging norm of customary international law denying immunity ratione materiae for 
international crimes.139 The starting point for such arguments is taken to be the decision of 
the House of Lords in Pinochet (No 3), refusing to uphold the immunity ratione materiae of 
a former head of state in a prosecution for torture at international law.140 However, despite 
the common assumption that immunity was denied because torture was considered not to 
be an official function subject to immunity ratione materiae, most of the Law Lords put 
forward other rationales for not allowing immunity; the case ultimately turned on the 
specific circumstances of Chile’s treaty obligations.141 There is a striking contrast between 
what the case narrowly decided and the far-reaching influence it has had. However, 
practice is not yet sufficiently widespread or consistent, whatever the position may be de 
lege ferenda, to assert that a (p. 486) customary norm has crystallized denying immunity 
ratione materiae in prosecutions for international crimes in domestic courts.142

This is not inconsistent with the practice of international criminal tribunals denying 
immunity to those accused of international crimes. Individual state agents can commit 
crimes intuitu personae, and their status as agents generally will not be a defence against 
individual responsibility for international crimes in an otherwise competent international 
forum.143 But the matter is heavily dependent on the structure and legal foundation of the 
relevant tribunal, including whether or not the UN Security Council is involved.144 In the 
case of the International Criminal Court, for example, states parties have consented to the 
waiver of immunity for their nationals.145 The entitlement of nationals of non-parties to 
personal immunity is not obviously eroded, particularly in the light of Article 98(1) of the 
ICC Statute.146 However, the Pre-Trial Chamber holds a firm opinion to the contrary.147

(E)  Waiver of immunity
It is settled that immunity may be waived by the state concerned either expressly or by 
conduct. Whether express or implied, consent must be granted by an authorized state 
agent.148 Under the State Immunity Act 1978 (in this respect broadly reflective of the 
European and UN Conventions),149 a foreign state will be deemed to have waived its 
immunity from jurisdiction in one of four ways: (1) by submission to the jurisdiction after 
the dispute has arisen; (2) by prior written agreement; (3) by the institution of proceedings; 
and (4) by intervening or taking a step in the proceedings (other than to assert 
immunity).150

(p. 487) The Act’s inclusion of waiver by prior written agreement is a change from the 
common law, which required an unequivocal submission in the face of the court.151 In terms 
of prior agreements specifying recourse to arbitration, the state cannot avoid proceedings 
related to the arbitration.152 However, an arbitration agreement specifying the application 
of the law of the UK is not regarded as a waiver.153 Although a foreign state may be deemed 
to have consented to the recognition and enforcement stage of an arbitration, a waiver to 
the jurisdiction of the court does not, as a rule, entail a waiver of immunity from 
execution.154
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3.  Attachment and Seizure in Execution
The issue of immunity from adjudicative jurisdiction155 is distinct from the question of 
immunity from measures of constraint consequent on the exercise of enforcement 
jurisdiction, that is, immunity from execution.156 The terms ‘measures of constraint’ and 
‘execution’ in this context encompass the full variety of pre- and post-judgment measures 
available in national legal systems, from injunctions preventing a respondent state from 
disposing of certain assets pending resolution of a dispute to attachment or seizure orders 
against a foreign state’s property for enforcing a final judgment.157

There is no absolute rule prohibiting execution against property of a foreign state within 
the forum, but there are significant restrictions on such execution.158 One important 
restriction is that measures of constraint cannot be enforced in personam against state 
officials acting in their official capacity.159 Most attempts at enforcement against foreign 
states focus instead on state property.160

(p. 488) The exceptions to immunity from execution against state property are covered in 
Articles 18 (pre-judgment) and 19 (post-judgment) of the UN Convention, generally 
reflecting the position developed by national courts.161 As a starting point, immunity from 
execution of foreign judgments and orders against the property of a state can be waived by 
the express consent of that state.162 Such consent is not to be inferred from a waiver of 
immunity from jurisdiction.163

The Convention sets out two further exceptions to immunity from execution: first, state 
property will not be immune if it has been specifically earmarked for satisfaction of the 
claim in question.164 Secondly, in the case of post-judgment measures only, property will not 
be immune if it is used or intended to be used for ‘other than government non-commercial 
purposes’ and it is in the territory of the forum state.165 Article 21 specifies five categories 
of state property that are presumed to be excluded from this exception: these are: (1) 
property, including any bank account, which is used or intended for use in the performance 
of the functions of the diplomatic activities of the state (including consular activities, special 
missions, and so forth); (2) property of a military character; (3) property of the central bank 
or other monetary authority of the state; (4) property forming part of the cultural heritage 
of the state or part of its archives and not placed or intended to be placed on sale; and (5) 
property forming part of an exhibition of objects of scientific, cultural, or historical interest 
and not placed or intended to be placed on sale.166 The purpose exception in the UN 
Convention also comes with a proviso that post-judgment measures of constraint may be 
taken only against property that has a connection with the entity against which the 
proceeding was directed.167 The purpose exception is the most commonly invoked, as it is 
rare for states to waive immunity from execution or to earmark property.

The transition from absolute immunity towards a restrictive doctrine has been slower to 
take hold in the case of immunity from execution against state property than for immunity 
from adjudicative jurisdiction.168 The exceptions to immunity from (p. 489) execution are 
narrow in scope, and courts tend to respect the discretion of states in claiming that the 
property at issue is used for public purposes. This is understandable, given that measures of 
constraint are much more intrusive than the exercise of declaratory jurisdiction by a foreign 
court. State property used for public purposes is not the same as property of private 
persons.169 On the other hand, there should be no justification for refusing to enforce a 
judgment if the use to which the asset is put does not involve a foreign state’s 
sovereignty.170 The purpose test is a means of balancing respect for state sovereignty and 
the judgment debtor’s right to be paid amounts judged due and owing.171
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4.  Further Concerns and Issues
(A)  Defendant state concerns
The transition from absolute immunity ratione materiae has not been straightforward or 
unproblematic for states whose primary exposure is as defendants in foreign courts. 
Although the Asian–African Legal Consultative Committee published a report adopting 
restrictive immunity as early as 1960172 and certain Asian and African states actually 
introduced legislation to this effect,173 many states, including China and Japan, stuck 
steadfastly to the doctrine of absolute immunity.174

Japan now embraces restrictive immunity, and is a signatory to the UN Convention.175 

China, too, has signed the Convention, having actively participated in its drafting, and has 
demonstrated a willingness to waive immunity through bilateral arrangements.176 However, 
China’s position was called into question in connection with a case before the Hong Kong 
Court of Final Appeal. A majority of the court considered that, although Hong Kong 
embraced restrictive immunity before the handover, the doctrine of state immunity adopted 
in the Hong Kong Special Administrative Region must, as a matter (p. 490) of legal and 
constitutional principle, mirror that espoused by the Central People’s Government in China. 
In finding that China adopted the absolute theory of immunity, the court relied on 
statements issued by the Ministry of Foreign Affairs to this effect.177 China’s (and thus 
Hong Kong’s) proclaimed acceptance of absolute immunity in connection with this judgment 
and its anomalous position on its signature of the UN Convention create an obstacle to the 
consolidation of the rule of restrictive immunity.

(B)  State immunity and peremptory norms
There is a persistent tension in the case law between state immunity and fundamental 
substantive norms of international law. A large body of academic opinion has developed on 
this issue, particularly on the subject of immunity for civil claims relating to torture.178 An 
exception for civil claims for serious violations for human rights was considered but not 
adopted in the UN Convention due to a lack of consensus.179 The case law is, however, 
divided.180 The ECtHR has held that the grant of state immunity in accordance with 
international practice does not infringe ECHR Article 6.181 In Jones v Saudi Arabia [2006] 
UKHL 26; Pinochet (No 3) was firmly distinguished from civil proceedings under the State 
Immunity Act 1978.182 The House of Lords held that no exception to the rule of immunity 
existed in the case of torture committed abroad. There was no statutory exception to the 
rule of immunity, and the peremptory character of the prohibition had no bearing on the 
grant of immunity.183 On further scrutiny by the European Court the decision was 
upheld.184 Nevertheless the Court acknowledged ‘emerging support in favour of a special 
rule or exception in public international law in cases concerning civil claims for torture 
lodged against foreign State officials’, concluding that, ‘in light of the developments 
currently underway in this area of public international law, this is a matter which needs to 
be kept under review by Contracting States’.185

(p. 491) The orthodox view has been that ‘there is no substantive content in a procedural 
plea of state immunity upon which a ius cogens mandate can bite’.186 In Germany v Italy, 
the Court drew a categorical distinction between questions of substance and procedure, 
holding that the peremptory status of a rule (as a substantive matter) could have no impact 
on the question of state immunity (as a procedural matter).187

But the authorities are divided. The US courts have endorsed a jus cogens exception in civil 
proceedings against former officials,188 the Italian courts are disregarding the holding of 
the International Court in Jurisdictional Immunities of the State,189 and the ILC has voted to 
exempt certain international crimes from the jurisdictional immunity of state officials before 
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national criminal courts.190 For the time being at least, consensus on these issues is not in 
sight.

5.  Conclusion
Since 1945, state immunity has been transformed from a topic with a few rather 
straightforward rules in which immunity dominated subject to limited exceptions, to an 
increasingly complex field riddled with exceptions, established and asserted. To an extent, 
the result is a body of law better adapted to widespread state involvement in commerce, 
and more generally to increased transnational interactions. The jure gestionis/jure imperii 
distinction has been established (with some variation), and the absolute immunity of serving 
senior officials affirmed (even if we do not know which offices are so protected). A measure 
of security has thereby been established both for commercial, ‘private law’ arrangements 
and for public international dealings. But the push for exceptions corresponding to 
substantive values of international law—for example, avoiding impunity for acts of state 
torture—has generated litigation and uncertainty, both in the civil and criminal law. 
Codification may have settled some questions; it has unsettled others.(p. 492)
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 40  Aziz v Aziz [2008] 2 All ER 501.
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 64  [2007] 1 AC 270, 281, 299; followed in Fang v Jiang Zemin (2006) 141 ILR 702, 706–7. 
On Jones: O’Keefe (2006) 77 BY 500. Also: Grovit v De Nederlandsche [2008] 1 WLR 51, 56– 
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 65  UN Convention, Art 2(1)(b)(iv). Further: Fox & Webb (3rd edn, 2013) 538; Grant in 
O’Keefe & Tams (2013) 52–3.

 66  Chuidian v Philippines, 912 F2d 1095 (9th Cir, 1990); Keller v Central Bank, 277 F3d 
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Further: Pedretti (2015) 25–9.
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agent or organ: Mutual Assistance in Criminal Matters, ICJ Reports 2008 p 177, 244.
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 79  ECHR, Art 1(1); FSIA, 28 USC §1605(a)(1); State Immunity Act 1978, s2(1), (3)(a); UN 
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(2d Cir, 1984). Cf Lord Day & Lord v Socialist Republic of Vietnam, 134 F Supp 2d 549, 
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Commissioner for India v Ghosh [1960] 1 QB 134, 140. Further: Borelli & Olleson in 
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[1924] AC 797. Further: O’Keefe in O’Keefe & Tams (2013) 328–33 (commenting on the UN 
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 82  FSIA, 28 USC §1607(c); National City Bank of New York v Republic of China, 348 US 
356 (1955).

 83  Ibid, 361.

 84  Republic of Argentina v Weltover, 504 US 607, 611 (1992).

 85  State Immunity Act 1978, s3(1)(a); State Immunity Act 1979, s5 (Singapore); State 
Immunity Ordinance 1981, s5 (Pakistan); Foreign States Immunities Act 1981, s4 (South 
Africa); Foreign States Immunities Act 1985, s11(1) (Australia); UN Convention, Arts 2(1) 
(c), 10(1). See Fox (1994) 43 ICLQ 193. On UN Convention, Art 2(1)(c): Wittich in O’Keefe & 
Tams (2013) 59–67. On UN Convention, Art 10(1): ibid, 174.

 86  ECHR, Art 7(1); FSIA, 28 USC §1605(a)(2); State Immunity Act 1982, s5 (Canada); Law 
24,488 on Immunity of Foreign States from the Jurisdiction of Argentinian Courts 1995, Art 
2(c) (Argentina).
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 90  Cf Koo Golden East Mongolia v Bank of Nova Scotia [2008] QB 717. See O’Keefe (2007) 
78 BY 582.

 91  NML Capital Ltd v Republic of Argentina [2011] UKSC 31. Further: Fox & Webb (3rd 
edn, 2013) 263–7.

 92  FSIA, 28 USC §§1603(d), 1605(a)(2); Republic of Argentina v Weltover, 504 US 607, 612 
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 93  FSIA, 28 USC §1605(a)(2); OBB Personenverkehr AG v Sachs, 136 S Ct 390 (2015) 
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 95  Ahmed Mahamdia v People’s Democratic Republic of Algeria [2013] ICR 1, [23]. Further: 
Fox & Webb (3rd edn, 2013) 439–41; Garnett (2015) 64 ICLQ 783.

 96  Fogarty v UK (2001) 123 ILR 53, 65; Sabeh el Leil v France [2011] ECtHR 34869/05, 
[67]; Benkharbouche v Embassy of the Republic of Sudan [2017] UKSC 62.

 97  E.g. Barrandon v US (1992) 113 ILR 464, 466 469; Barrandon v US (1998) 116 ILR 622, 
624; Canada v Employment Appeals Tribunal & Burke (1991) 95 ILR 467, 470; (1992) 95 
ILR 470, 473, 481; Benkharbouche v Embassy of the Republic of Sudan (Rev 1) [2015] 
EWCA Civ 33, [41]–[46]. In the case of interpreters: Conrades v UK (1981) 65 ILR 205; 
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UAE v Abdelghafar (1995) 107 ILR 626; Saudi Arabia v Nasser [2000] EWCA Civ 1114; cf 
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Embassy v Sendanayake (1992) 114 ILR 532; R v Iraq (1994) 116 ILR 664.

 98  Sengupta v India (1982) 64 ILR 352, 360–1. Also: Re Canada Labour Code (1989) 86 ILR 
626, 630; X v Argentina (1996) 114 ILR 502, 504–6.

 99  R v Iraq (1994) 116 ILR 664, 667; cf X v Saudi School in Paris (2003) 127 ILR 163, 166.

 100  State Immunity Act 1978, s3(3), 4. Also: ECHR, Art 5; State Immunity Act 1979, s6 
(Singapore); State Immunity Ordinance 1981, s6 (Pakistan); Foreign States Immunities Act 
1981, s5 (South Africa); States Immunities Act 1985, s12 (Australia); Law 24,488 on 
Immunity of Foreign States from the Jurisdiction of Argentinian Courts 1995, Art 2(d) 
(Argentina); UN Convention, Arts 2(1)(c), 11.

 101  FSIA, 28 USC §1605(a)(2); El Hadad v Embassy of the United Arab Emiratesm 216 F3d 
29 (DC Cir, 2000), §16. In Canada: State Immunity Act 1982, s5. For jurisdictions without 
legislation: e.g. US v Guinto (1990) 102 ILR 132, 145; Canada v Employment Appeals 
Tribunal and Burke (1992) 95 ILR 467; Muller v US (1998) 114 ILR 512; Brazil v De Vianna 
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 103  FSIA §1605(a)(2) makes no reference to nationality. Also: Verlinden v Central Bank, 461 
US 480, 490–1 (1983).

 104  E.g. De Queiroz v Portugal (1992) 115 ILR 430, 434.

 105  E.g. X v Israel (2002) 127 ILR 310, 313; AA v Austrian Embassy (2007) ILDC 826; 
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 108  Benkharbouche v Embassy of the Republic of Sudan [2017] UKSC 62, [63], noted 
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 109  ECHR, Art 11; State Immunity Act 1978, s5; UN Convention, Art 12. Also: FSIA, 28 
USC §1605(a)(5).

 110  ECHR, Arts 9, 10; State Immunity Act 1978, s6; UN Convention, Art 13.

 111  ECHR, Art 8; State Immunity Act 1978, s7; UN Convention, Art 14.

 112  ECHR, Art 6; State Immunity Act 1978, s8; UN Convention, Art 15.

 113  Letelier v Chile, 488 F Supp 665, 671 (1980); Walker v Bank of New York Inc (1994) 
104 ILR 227. Further: Crawford (1983) 54 BY 75, 111; Yang (2012) 199, 207–15.

 114  See e.g. Schreiber v Germany (2002) 216 DLR (4th) 513, 528–30.

 115  Littrell v US (No 2) [1995] 1 WLR 82; Holland v Lampen-Wolfe [2000] 1 WLR 1573; 
Mizushimi (2001) 64 MLR 472.

 116  See the review of state practice in McElhinney v Ireland (2000) 121 ILR 198.

 117  Al-Adsani v UK (2001) 123 ILR 24; Jones v Saudi Arabia [2006] UKHL 26; [2007] 1 AC 
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 118  State Immunity Act 1982, s6 (Canada); Bouzari v Islamic Republic of Iran (2004) 128 
ILR 586; Kazemi v Islamic Republic of Iran [2014] SCC 62. Note that the Canadian Act, 
s2.2.1 was amended in 2012 to include an additional exception to state immunity for certain 
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occurred or the injury was suffered.

 119  Argentine Republic v Amerada Hess Shipping Corp, 488 US 428 (1989).

 120  The Act allows the exercise of extraterritorial jurisdiction in the case of specific 
terrorist acts committed by a state: FSIA, 28 USC §1605A. E.g. In re Iran (2009) 659 F Supp 
2d 31.

 121  Caramba-Coker v Military Affairs Office of the Embassy of the State of Kuwait [2003] 
All ER (D) 186. Also: Bouzari v Islamic Republic of Iran (2004) 128 ILR 586. In Canada: 
Schreiber v Germany 216 DLR (4th) 513, 520 (mental injury will be considered if 
manifested physically).

 122  State Immunity Act 1978, s5(b).

 123  Distomo Massacre (2000) 129 ILR 513, (2003) 129 ILR 556; Margellos v Federal 
Republic of Germany (2002) 129 ILR 525; Ferrini v Federal Republic of Germany (2004) 128 
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ILR 658 (confirmed by the Court of Cassation in Germany v Mantelli, No 14201/2008, 29 
May 2008; Milde v Italy, No 1027/2008, 21 October 2008).

 124  Littrell v US (No 2) [1995] 1 WLR 82; Holland v Lampen-Wolfe [2000] 1 WLR 1573; 
McElhinney v Ireland (2001) 123 ILR 73; Margellos v Federal Republic of Germany (2002) 
129 ILR 525; Case C-292/05 Lechouritou v Germany [2007] ECR I-1519, [37]. Generally: 
Voetelink, Status of Forces (2015) ch 7; Sari in Orakhelashvili (ed), Jurisdiction and 
Immunities in International Law (2015) 319–71.

 125  Jurisdictional Immunities of the State (Germany v Italy: Greece intervening), ICJ 
Reports 2012 p 99, 134–5. For comment: Van Alebeek (2012) 55 GYIL 281; Orakhelashvili 
(2012) 106 AJIL 609; Talmon (2012) 25 LJIL 979; Oellers-Frahm in Hanschel et al (eds), 
Mensch und Recht (2013) 389–99; McGregor (2013) 11 JICJ 125; Dickinson (2013) 11 JICJ 
147; Ngeri (2014) 16 Int Comm LR 123. Note that the Italian Constitutional Court has 
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For commentary: Bothe (2014) 24 It YIL 25; Pavoni (2015) 109 AJIL 400; Pavoni (2016) 14 
JICJ 573; Francioni (2016) 14 JICJ 629. The Italian Court of Cassation found that the Italian 
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dispute remains unresolved.

 126  Al-Adsani v UK (2001) 123 ILR 24. Further: McGregor (2013) 11 JICJ 125. Cf Webb 
(2015) 17 QIL 43, 48.

 127  ECHR, Art 15 (Arts 1–14 relate only to civil matters).

 128  GA Res 59/38, 2 December 2004, para 2; FSIA, 28 USC §1603(a); State Immunity Act 
1978, s16(4); State Immunity Act 1979, s19(2)(b) (Singapore); State Immunity Ordinance 
1981, s17(2)(b) (Pakistan); State Immunity Act 1982, s18 (Canada); Foreign States 
Immunities Act 1981, s2(3) (South Africa); States Immunities Act 1985, s3(1) (Australia). 
Note the human rights-related provision in Law 24,488 on Immunity of Foreign States from 
the Jurisdiction of Argentinian Courts 1995, Art 3 (vetoed), also Art 2(e) (Argentina).

 129  The scope of state immunity from foreign criminal jurisdiction is before the ILC: see A/ 
CN.72/10, ch VII (2017).

 130  E.g. Bat v Investigating Judge of the German Federal Court [2011] EWHC 2029 
(Admin).

 131  van Alebeek, The Immunity of States and their Officials in International Criminal Law 
and International Human Rights Law (2008); Akande & Shah (2010) 21 EJIL 815; Dugard, 
International Law (4th edn, 2011) 258; Bergsmo & Yan, State Sovereignty and International 
Criminal Law (2012); Pedretti (2013); Sanger (2013) 62 ICLQ 1193; O’Keefe (2015) 109 
AJIL 167; Franey & Orakhelashvili (2015) 205–52.

 132  Pinochet (No 3) [2000] 1 AC 147, 244, 261, 265, 268–9, 277; Gaddafi (2001) 125 ILR 
490; Re Sharon & Yaron (2003) 127 ILR 110; Tatchell v Mugabe (2004) 136 ILR 572; 
Decision on the Cooperation of the Democratic Republic of the Congo Regarding Omar Al 
Bashir’s Arrest and Surrender to the Court, ICC-02/05-01/09-195 (9 April 2014), para 25; 
Minister of Justice and Constitutional Development v Southern African Litigation Centre 
[2016] 2 All SA 365 (SCA), para 84. Cf Teodoro Nguema Obiang Mangue, France, Court of 
Appeal of Paris, application for annulment (16 April 2015). Further: Bouterse (2000) 3 Ybk 
IHL 677. Note the omission of any exception for international crimes in Arrest Warrant, ICJ 
Reports 2002 p 3, 25.

 133  Ibid, 20–1, 24.
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 135  Re Mofaz (2004) 128 ILR 709.

 136  Re Bo Xilai (2005) 128 ILR 713.

 137  Mutual Assistance in Criminal Matters, ICJ Reports 2008 p 177, 243–4. Also: Bat v 
Investigating Judge of the German Federal Court [2011] EWHC 2029 (Admin), [61]–[62].

 138  E.g. Bouterse (2000) 3 Ybk IHL 677; Lozano v Italy, Corte di Cassazione, 24 July 2008, 
Case No 31171/2008, ILDC 1085 (IT 2008); IDI Res, Naples/I (2009), Art 3(1); IDI (2009) 73 
Ann de I’Inst 3; FF v Director of Public Prosecutions [2014] EWHC 3419 (Admin); 
Simoncioni v Germany (2014) Case No 238/2014, CC (Italy).

 139  E.g. Bianchi (2013) 4 JIDS 1, 5; Pedretti (2013) 391–407; Colangelo (2013–14) 14 
Chicago JIL 53; Weatherall (2014–15) 46 Geo JIL 1151; Chok (2015) 30 Am U ILR 489, 550.
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(p. 495) 23  The relations of nationality
1.  Introduction
(A)  The doctrine of the freedom of states in matters of nationality
It is widely thought that states have general freedom of action in matters of nationality.1 For 
example, in Nationality Decrees in Tunis and Morocco the Permanent Court said:

The question whether a certain matter is or is not solely within the jurisdiction of a 
State is an essentially relative question; it depends upon the development of 
international relations. Thus, in the present state of international law, questions of 
nationality are, in the opinion of this Court, in principle within this reserved 
domain.2

Or as the International Law Commission (ILC) Special Rapporteur Manley Hudson put it, 
‘[i]n principle, questions of nationality fall within the domestic jurisdiction of each state.’3

There are compelling objections of principle to the doctrine of the complete freedom of 
states in the present context. Before these are considered, it is necessary to recall the 
significance of nationality in the law. First, a state whose national has suffered an injury 
caused by an internationally wrongful act of another state may exercise diplomatic 
protection.4 Secondly, numerous duties of states in relation to war and neutrality, resting for 
the most part on customary law, are framed in terms of the acts or omissions by nationals 
which states should prevent and, in some cases, punish. Thirdly, (p. 496) aliens on the 
territory of a state produce a complex of legal relations consequent on their status of non- 
nationals. Governmental acts may give rise to questions of international responsibility when 
they affect aliens or their property. Aliens may be expelled for sufficient cause and their 
home state is bound to receive them. Many states will not extradite their nationals. 
Fourthly, nationality provides a regular basis for the exercise of civil and criminal 
jurisdiction and this even in respect of acts committed abroad (see chapter 21).

(B)  The structural problem
Nationality involves the assignment of persons to states, and regarded in this way 
resembles the law relating to territorial sovereignty.5 National law prescribes the extent of 
the territory of a state, but this prescription does not preclude an international forum from 
deciding questions of title in its own way, using criteria of international law. A sovereignty 
in principle unlimited by the existence of other states is ridiculous. For instance, as regards 
the delimitation of the territorial sea, the Court in Anglo-Norwegian Fisheries allowed that 
in regard to rugged coasts the coastal state is in the best position to appraise the local 
conditions dictating the selection of baselines, but the Court did not support complete 
autonomy.6 The conferral of nationality as a status is in this respect akin to a process of 
delimitation.

It is important to avoid relying on abstract statements purporting to establish the 
boundaries of domestic jurisdiction.7 Everything depends on how a particular issue arises. 
In principle, nationality has two aspects, either of which may be dominant depending on the 
facts and type of dispute. The approach of the International Court in Nottebohm would 
seem to be perfectly logical in this respect. The Court said:

It is for Liechtenstein, as it is for every sovereign State, to settle by its own 
legislation the rules relating to the acquisition of its nationality, and to confer that 
nationality by naturalization granted by its own organs in accordance with that 
legislation. It is not necessary to determine whether international law imposes any 
limitations on its freedom of decision in this domain … Nationality serves above all 
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to determine that the person upon whom it is conferred enjoys the rights and is 
bound by the obligations which the law of the State in question grants to or imposes 
on its nationals. This is implied in the wider concept that nationality is within the 
domestic jurisdiction of the State. But the issue which the Court must decide is not 
one which pertains to the legal system of Liechtenstein. It does not depend on the 
law or on the decision of Liechtenstein whether that State is entitled to exercise its 
protection … To exercise protection, to apply to the Court, is to place oneself on the 
plane (p. 497) of international law. It is international law which determines whether 
a State is entitled to exercise protection and to seise the Court.8

Similarly, Article 3 of the European Convention on Nationality of 1997 provides:

Each State shall determine under its own law who are its nationals. This law shall 
be accepted by other States in so far as it is consistent with applicable international 
conventions, customary international law and principles of law generally recognised 
with regard to nationality.9

(C)  Common criteria for nationality
The two main principles on which nationality has traditionally been based are descent from 
a national (jus sanguinis) and birth within state territory (jus soli).10 More recent 
developments have included giving equal status to men and women in the determination of 
nationality, and providing reinforced guarantees against statelessness, both trends 
underwritten by multilateral treaties.11 Except for the presumption against statelessness 
(where the jus soli applies in the case of doubt), it is incorrect to regard the two principles 
as mutually exclusive: in varying degrees the law of a large number of states rests on 
both.12 A common special stipulation is that children born to non-nationals who are 
members of diplomatic and consular missions do not thereby acquire the nationality of the 
receiving state.13

The Harvard Research draft refers to ‘territory or a place assimilated thereto’, and states 
have generally applied the principle of the jus soli to birth on ships and aircraft registered 
under their flag.14 Where apparent conflict may arise, as in the case of birth on a foreign 
ship in territorial waters, it seems clear that the child does not acquire ipso facto the 
nationality of the littoral state.15

The position as regards naturalization is stated as follows by Weis:

Naturalisation in the narrower sense may be defined as the grant of nationality to 
an alien by a formal act, on an application made for the specific purpose by the 
alien … It is (p. 498) generally recognised as a mode of acquiring nationality. The 
conditions to be complied with for the grant of naturalisation vary from country to 
country, but residence for a certain period of time would seem to be a fairly 
universal requisite.16

Hudson remarks: ‘[n]aturalization must be based on an explicit voluntary act of the 
individual or of a person acting on his behalf.’17 Some jurists have concluded that prolonged 
residence is a precondition for naturalization. But in regard to voluntary naturalization, two 
points must be borne in mind. First, the voluntary nature of the act supplements other 
social and residential links. Not only is the act voluntary but it is specific: it has that very 
objective. The element of deliberate association of individual and state is important and 
should rank with birth and descent, not to mention marriage, legitimation, and adoption. 
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Secondly, while it is true that a considerable number of states allow naturalization on easy 
terms, this is often by way of exception.18

Nationality ex necessitate juris is a convenient notion to analyse a further situation. It is not 
in all respects satisfactory, since acquisition by marriage, legitimation, and adoption might 
also be so described. However, the cases to be mentioned are sufficiently clear to justify the 
concept. For example, there is in the legislation of many countries a provision that a child of 
parents unknown is presumed to have the nationality of the state where the child is found. 
In a great many instances, it is provided that the rule applies to children born to parents of 
unknown nationality or who are stateless. The rule as to foundlings appears in the 
Convention on Certain Questions relating to the Conflict of Nationality Laws, Article 14,19 

and in the 1961 Convention on the Reduction of Statelessness, Article 2.20

(D)  Legal status of the ‘general principles’
Some at least of the principles considered above are generally recognized as far as the laws 
of the various states are concerned. But Weis is very cautious in assessing this material in 
terms of state practice:

Concordance of municipal law does not yet create customary international law; a 
universal consensus of opinion of States is equally necessary. It is erroneous to 
attempt to establish rules of international law by methods of comparative law, or 
even to declare that rules of municipal law of different States which show a certain 
degree of uniformity are rules of international law.21

This is unexceptionable insofar as the reversal of the statement would result in a 
proposition much too dogmatic. But Weis underestimates the significance of legislation as 
(p. 499) evidence of the opinio juris of states. In the case of the territorial sea, the evidence 
of state practice available to the ILC was chiefly in the form of legislation, and the 
comments of governments concentrated on their own legislation.

It might be said that, particularly in the field of nationality, the necessary opinio juris is 
lacking; but insistence on clear evidence of this may produce capricious results. The fact is 
that municipal law overwhelmingly rests on significant links between the individual and the 
state. Such lack of uniformity as there is in nationality laws is explicable not in terms of a 
lack of opinio juris but by reference to the fact that inevitably municipal law allocates 
nationality in the first place, and also to the occurrence of numerous permutations and 
hence possible points of conflict in legislation on a subject matter so mobile and complex. 
But in spheres where conflict on the international plane is easily foreseeable, the rules are 
there to meet the case.

Thus, the conclusions of the Court in Nottebohm were not particularly novel. After 
considering the evidence for the doctrine of the real or effective link,22 the judgment 
proceeds:

According to the practice of States, to arbitral and judicial decisions and to the 
opinions of writers, nationality is a legal bond having as its basis a social fact of 
attachment, a genuine connection of existence, interests and sentiments, together 
with the existence of reciprocal rights and duties. It may be said to constitute the 
juridical expression of the fact that the individual upon whom it is conferred, either 
directly by the law or as the result of an act of the authorities, is in fact more closely 
connected with the population of the State conferring nationality than with that of 
any other State. Conferred by a State, it only entitles that State to exercise 
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protection vis-à-vis another State, if it constitutes a translation into juridical terms 
of the individual’s connection with the State which has made him its national.23

2.  The Effective Link Principle and Nottebohm
(A)  Precursors of nottebohm
Seen in its proper perspective, the decision in Nottebohm is a reflection of a fundamental 
concept long present in the materials concerning nationality on the international plane. The 
doctrine of the effective link had already been recognized for some time in continental 
literature24 and the decisions of some national courts.25 That was commonly in connection 
with dual nationality, but the particular context does not obscure its role as a general 
principle with a variety of applications.

In its reply to the Preparatory Committee of the Hague Codification Conference, the 
German government declared that ‘a State has no power … to confer its nationality on (p. 
500) all the inhabitants of another State or on all foreigners entering its territory … if the 
State confers its nationality on the subjects of other States without their request, when the 
persons concerned are not attached to it by any particular bond, as, for instance, origin, 
domicile or birth, the States concerned will not be bound to recognize such 
naturalization.’26 The legislation of states makes general use of residence, domicile, 
immigration with an intent to remain permanently, and membership of ethnic groups 
associated with the state territory, as connecting factors. International law has rested on 
the same principles in dealing with the situations where a state has no nationality 
legislation or where certain parts of the population fall outside the scope of such legislation. 
The principle of effective link may be seen to underlie much of the practice on state 
succession and to support the concept of ressortissant found frequently in treaties.27

(B)  The decision and its critics
In Nottebohm, Liechtenstein claimed damages in respect of the acts of the government of 
Guatemala in arresting, detaining, expelling, and refusing to readmit Nottebohm, and in 
seizing and retaining his property without compensation.28 Guatemala asked the Court to 
declare the claim inadmissible, in part ‘because Liechtenstein had failed to prove that 
Nottebohm … properly acquired Liechtenstein nationality in accordance with the law of that 
Principality’; because in any case that law could not be regarded as ‘in conformity with 
international law’; and because he appeared ‘in any event not to have lost, or not validly to 
have lost, his German nationality’. In the final submissions, inadmissibility was also based 
on ‘the ground that M. Nottebohm appears to have solicited Liechtenstein nationality 
fraudulently, that is to say, with the sole object of acquiring the status of a neutral national 
before returning to Guatemala, and without any genuine intention to establish a durable 
link, excluding German nationality, between the Principality and himself’.

In its judgment the Court regarded the plea relating to Nottebohm’s nationality as 
fundamental. It observed:

In order to decide upon the admissibility of the Application, the Court must 
ascertain whether the nationality conferred on Nottebohm by Liechtenstein by 
means of a naturalization which took place in the circumstances which have been 
described, can be validly invoked as against Guatemala, whether it bestows upon 
Liechtenstein a sufficient title to the exercise of protection in respect of Nottebohm 
as against Guatemala … what is involved is not recognition [of acquisition of 
Liechtenstein nationality] for all purposes but merely for the purposes of the 
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admissibility of the Application, and, … secondly, that what is involved is not 
recognition by all States but only by Guatemala.29

(p. 501) However, the Court held the claim inadmissible. Dissenting judges30 and critics31 

have pointed out that Guatemala had not argued the case on the basis that there was no 
effective link, and that the precise ratio of the decision was the question of opposability as 
against Guatemala. This is true, but the effect of such formal arguments in limiting the 
significance of the judgment is negligible. The tendency to look for precise grounds for 
decision is a standard judicial technique.32 In any case, the fact that admissibility was the 
issue does not affect the general significance of the decision. As the Court said: ‘[t]o 
exercise protection, to apply to the Court, is to place oneself on the plane of international 
law. It is international law which determines whether a State is entitled to exercise 
protection and to seise the Court.’33 The Court did not base its decision on estoppel as 
against Liechtenstein, but focused on the existence or not of a right of protection, an issue 
which necessarily affects states in general and not just the parties.34

To those who regard the Court’s approach as a novelty,35 the inadequacy of its review of 
state practice is a source of disquiet. But, first, the Court is usually somewhat oracular in its 
announcement of rules of customary law; this does not mean the relevant materials were 
not duly assessed. Secondly, the Court’s somewhat varied collection of propositions and 
references to previous practice reads not as a survey but rather as an attempt at further 
and better particulars as to the logical necessity of the general principle. The burden of the 
section as a whole is that, to settle issues on the plane of international law, principles have 
to be applied apart from the rules of national law.36 The major point is made on the basis of 
a ‘general principle of international law’ and not on the basis of a customary rule of the 
usual sort. Thirdly, critics of the judgment seek materials which support the ‘link’ theory 
explicitly as a specific rule. Not all the materials support such a rule, but there is much 
material which supports the general principle. Moreover, there was very little on the 
international plane which expressly denied the effective link doctrine, and the incidental 
rejection of it in Salem37 was regarded by contemporaries as a novelty.38

Judge Read39 and others40 have also contended that the Court relied irrelevantly on the 
principles adopted by arbitral tribunals in dealing with cases of dual nationality,41 since the 
facts of Nottebohm did not present this problem: Nottebohm either had Liechtenstein 
nationality or none. But the principle of effectiveness is not (p. 502) restricted to cases of 
dual nationality. If the principle exists, it applies to the Nottebohm permutation also.

In terms of the application of the principle to the facts, Nottebohm was German by birth 
and was still a German national when he applied for naturalization in Liechtenstein in 
October 1939. He had left Germany in 1905, although he maintained business connections 
there. As a consequence of naturalization, he lost his German nationality.42 The Court 
decided that the effective nationality was not that of Liechtenstein (but without 
characterizing the links with Guatemala in terms of effective nationality): it found ‘the 
absence of any bond of attachment between Nottebohm and Liechtenstein and, on the other 
hand, the existence of a long-standing and close connection between him and Guatemala, a 
link which his naturalization in no way weakened’.43

The Court did not consider whether an absence of connection when the nationality was 
originally acquired can be cured by later events. However, while in 1955 Nottebohm’s 
effective nationality was that of Liechtenstein, when the main acts complained of occurred 
it was not: it is doubtful, to say the least, if after suffering a wrong a national can then take 
on another nationality and, after a lapse of time, call on the new state to espouse the claim 
against the state of former nationality.44
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As to the implications of the Nottebohm judgment in the realm of policy, critics have 
concentrated on the severance of diplomatic protection and nationality.45 The practical 
result of the decision is seen to be a narrowing of the ambit of diplomatic protection. In 
fact, in the vast number of cases effective nationality matches formal nationality.46 Long- 
resident refugees are an important source of problems, and it would seem likely that the 
link doctrine is more helpful here than reference to national laws. The latter method leaves 
the refugee stateless or links him or her to a community which has proved repugnant or 
been abandoned.

The UN Convention on the Reduction of Statelessness of 196147 contains detailed 
provisions relying on various criteria of factual connection and evidence of allegiance. The 
1961 Conference also adopted a resolution recommending ‘that persons who are stateless 
de facto should as far as possible be treated as stateless de jure to enable them to acquire 
an effective nationality’.48 Weis remarks that the convention and recommendation ‘clearly 
reflect the importance which is attached to an increasing degree to effectiveness of 
nationality’.49

(p. 503) (C)  The ilc’s work on diplomatic protection
In its work on diplomatic protection, the ILC took a narrow view of Nottebohm’s 
implications. Article 4 of the ILC Articles on Diplomatic Protection of 2006 reads as follows:

State of nationality of a natural person

For the purposes of the diplomatic protection of a natural person, a State of 
nationality means a State whose nationality that person has acquired, in accordance 
with the law of that State, by birth, descent, naturalization, succession of States, or 
in any other manner, not inconsistent with international law.

The commentary elaborates:

Draft article 4 does not require a State to prove an effective or genuine link 
between itself and its national, along the lines suggested in the Nottebohm case, as 
an additional factor for the exercise of diplomatic protection, even where the 
national possesses only one nationality. Despite divergent views as to the 
interpretation of the case, the Commission took the view that there were certain 
factors that served to limit Nottebohm to the facts, particularly the fact that the ties 
between Mr. Nottebohm and Liechtenstein … were ‘extremely tenuous’ compared 
with the close ties between Mr. Nottebohm and Guatemala … for a period of over 34 
years, which led the International Court of Justice to repeatedly assert that 
Liechtenstein was ‘not entitled to extend its protection to Nottebohm vis-à-vis 
Guatemala’. This suggests that the Court did not intend to expound a general rule 
applicable to all States but only a relative rule according to which a State in 
Liechtenstein’s position was required to show a genuine link between itself and Mr. 
Nottebohm in order to permit it to claim on his behalf against Guatemala with 
whom he had extremely close ties. Moreover, it is necessary to be mindful of the 
fact that if the genuine link requirement proposed by Nottebohm was strictly 
applied it would exclude millions of persons from the benefit of diplomatic 
protection …50

The use of the double negative in Draft Article 4 (‘not inconsistent’) is intended to show that 
the burden of proving that nationality was acquired in violation of international law rests on 
the state which disputes the nationality of the injured person.51 This is said to follow from 
the proposition that the state conferring nationality must be given a ‘margin of 
appreciation’;52 correspondingly, there is a presumption in favour of the validity of the 
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conferral of nationality.53 It would follow in any event on the basis of the maxim actori 
incumbit probatio.

A factor not to be overlooked was that the case involved a putative enemy alien. Nottebohm 
acquired the nationality of Liechtenstein, a neutral state, with a view to (p. 504) avoiding 
the risk of becoming an enemy alien if Guatemala entered the Second World War (as indeed 
it did).54

3.  The Application of Rules of International Law
(A)  Limits of state authority in the matter of nationality
If rules of international law are to work effectively or at all, there must be limitations on the 
powers of individual states to treat persons as their nationals. Some of these limitations 
must now be considered.

It may happen that a state has not adopted any nationality laws on the modern pattern. 
Although such cases are rare,55 examples of the absence of nationality legislation arise from 
the creation of new states. By definition, they must possess a population which is their 
own.56 In a decision on the status of former Palestine citizens57 prior to the enactment of 
the Israeli Nationality Law of 1952, a judge of the Tel-Aviv District Court observed:

So long as no law has been enacted providing otherwise, my view is that every 
individual who, on the date of the establishment of the State of Israel was resident 
in the territory which today constitutes the State of Israel, is also a national of 
Israel. Any other view must lead to the absurd result of a State without nationals … 
58

If a new state, relying on the absence of a municipal law, tried to deport part of its 
permanent population (e.g. on grounds of ethnicity), it would be acting in clear breach of its 
obligations and would be internationally responsible.

Another situation concerns persons outside the scope of national legislation. The legislation 
of a number of states has categorized the population into those with a higher status, usually 
designated ‘citizens’, and others. In the UK, residents of dependencies, whatever their 
status under the British Nationality Act 1981, are considered to have the status of nationals 
for the purposes of international law.59 US law has the category ‘“non-citizen” nationals’.60 

The necessity for assignment of nationality where (p. 505) a deliberate denial of citizenship 
occurs is apparent. In an arbitral award, the status of the Cayuga Indians, who had 
migrated from the US to Canada, was established on the basis of factual connection.61 They 
were held to have become British nationals, and the assumption was that, for the purposes 
of international law, they had previously been attached to the US.62 In Kahane (Successor) v 
Parisi and Austrian State, the tribunal in substance regarded Romanian Jews as Romanian 
nationals, since Romania, while withholding citizenship, did not consider them to be 
stateless.63 However, the main point of the decision was to establish the meaning of the 
term ressortissant in the Treaty of St Germain.64

(B)  State responsibility and the doctrine of the genuine link
States cannot plead their internal law in justification of international wrongs,65 and they 
may be held responsible for conditions on their territory which constitute a breach of their 
international obligations.66 However, many important duties of a specific character are 
prescribed by reference to nationals of a state. For example, there is a duty to admit 
nationals expelled from other states and, by way of corollary, a duty not to expel nationals. 
Ad hoc denationalization would provide a ready means of evading these duties. In 
appropriate circumstances, responsibility would be established for the breach of duty if it 
were shown that the withdrawal of nationality was itself part of the wrongful conduct, 
facilitating the result.67 Again, states could avoid rules governing the treatment of aliens if 
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they could at their discretion impose nationality on aliens resident in or passing through 
state territory, however brief their stay. Similar considerations apply to the law of 
belligerent occupation68 and the law of neutrality.

The principles needed to solve this type of problem are simple enough if, on the facts of the 
case, the manipulation of the law of nationality is part and parcel of the wrongful conduct. 
However, it is possible to postulate a general principle of genuine link relating to the causa 
for conferment of nationality (and the converse for deprivation), a principle distinguishable 
from the effective link. Significantly enough, authors,69 with (p. 506) support from state 
practice and the jurisprudence of international tribunals,70 have often stated the rule that a 
diplomatic claim cannot be validly presented if it is based on a nationality which has been 
fraudulently acquired. Admittedly, the rule is often formulated with the acts of the 
individual in mind, but in principle it is also applicable to fraud on the part of a state. In 
Nottebohm, Guatemala contended that Liechtenstein had acted fraudulently in granting 
nationality to Nottebohm, and further, that Nottebohm himself acted fraudulently in 
applying for and obtaining the certificate of naturalization.71 The Court did not address 
these arguments explicitly but, in adverting to Nottebohm’s motive of acquiring neutral 
status,72 the Court accepted the substance of the argument: in this context, the doctrine of 
genuine link, in the narrow sense, and the broad concept of effective link were brought into 
close relation.

In applying the genuine link principle, two considerations are relevant. In the first place, 
there is a presumption of the validity of an act of naturalization, since acts of governments 
are presumed to have been performed in good faith.73 Secondly, this is reinforced by the 
concept of nationality as a status, since a conferral of nationality is not to be invalidated 
except in very clear cases.74

(C)  Nationality by estoppel
In many cases where the basic facts concerning the individual are ambiguous, the conduct 
of governments may provide the answer. Express declarations and admissions by diplomatic 
representatives may create an estoppel. However, acts of administration of an incidental or 
routine character, especially in the absence of any actual or apprehended dispute, may not 
have this effect. In Nottebohm, Liechtenstein argued that Guatemala had recognized his 
naturalization on the basis of the entry of a visa in his Liechtenstein passport and official 
acts relating to the control of aliens. The Court observed:

All of these acts have reference to the control of aliens in Guatemala and not to the 
exercise of diplomatic protection. When Nottebohm thus presented himself before 
the Guatemalan authorities, the latter had before them a private individual: there 
did not thus come into being any relationship between governments. There was 
nothing in all this to show that Guatemala then recognized that the naturalization 
conferred upon Nottebohm gave Liechtenstein any title to the exercise of 
protection.75

Admissions by the parties in face of the court will normally be relied on in matters of 
nationality.76 In some cases, the tribunal has been prepared to rely on the conduct of 
governments in the absence of any declaration. In Hendry, the Mexican–US General (p. 
507) Claims Commission held that Mexico was estopped from denying Hendry’s American 
nationality by reason of its having discharged him from employment because he was an 
American.77 However, in Flegenheimer the Italian–US Conciliation Commission rejected an 
Italian argument that the claim was inadmissible because at the date of the acts complained 
of Flegenheimer’s apparent nationality was German, since he had used a German passport 
in dealings with the Italian authorities. This argument failed on the facts, but the 

68

69

70

71

72

73

74

75

76

77



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

Commission noted ‘that the doctrine of apparent nationality cannot be considered as 
accepted by the Law of Nations’.78

The issue was confronted by the Eritrea–Ethiopia Claims Commission (EECC) in 2004.79 

The case concerned expulsion and deprivation of property of a large number of persons of 
Eritrean origin who continued to live in Ethiopia after the separation of Eritrea in 1993 and 
who were still resident there when war broke out in 1998. Numbers of them had voted in 
the April 1993 referendum on Eritrean independence (voting in which was limited by law to 
‘Eritrean citizens’). But they continued to exercise civil and political rights as Ethiopian 
nationals until their denationalization and expulsion. The EECC held that in the special 
circumstances they were dual nationals by estoppel—and this despite the fact that the law 
of neither state allowed dual nationality.

[T]he Commission is not … persuaded by Eritrea’s argument that registration as an 
Eritrean national in order to participate in the 1993 Referendum was without 
important legal consequences. The governing entity issuing those cards was not yet 
formally recognized as independent … but it exercised effective and independent 
control over a defined territory and a permanent population and carried on effective 
and substantial relations with the external world, particularly in economic matters. 
In all these respects, it reflected the characteristics of a State in international law. 
On the other hand, neither is the Commission persuaded by Ethiopia’s argument 
that the continued issuance of Ethiopian passports and other official documents was 
not evidence of continued Ethiopian nationality. Passports in particular contain the 
issuing State’s formal representation to other States that the bearer is its national. 
The decision to issue such a document, intended to be presented to and relied upon 
by friendly foreign States, is an internationally significant act, not a casual courtesy 
…

… [N]ationality is ultimately a legal status. Taking into account the unusual 
transitional circumstances associated with the creation of the new State of Eritrea 
and both Parties’ conduct before and after the 1993 Referendum, the Commission 
concludes that those who qualified to participate in the Referendum in fact acquired 
dual nationality. They became citizens of the new State of Eritrea pursuant to 
Eritrea’s Proclamation No. 21/1992, but at the same time, Ethiopia continued to 
regard them as its own nationals.80

In so holding, the EECC was influenced by an Agreed Minute of 1996 which, whether or not 
it was a treaty, postponed a process by which ‘Eritreans who have so far been enjoying 
Ethiopian citizenship’ should be made to elect one or other nationality.81

(p. 508) (D)  Compulsory change of nationality
Existing practice and jurisprudence do not support a general rule that deprivation of 
nationality is unlawful.82 On the other hand, Article 15(2) of the Universal Declaration of 
Human Rights of 1948 stipulates that persons may not be ‘arbitrarily deprived’ of their 
nationality, and although this has no equivalent in the International Covenant,83 there is 
some basis for holding it to be a rule of customary international law.

The EECC’s Civilians Claims decision of 2004 is relevant here. As to the applicable law it 
said:

[T]he Commission also recognizes that international law limits States’ power to 
deprive persons of their nationality. In this regard, the Commission attaches 
particular importance to the principle expressed in Article 15, paragraph 2, of the 
Universal Declaration of Human Rights, that ‘no one shall be arbitrarily deprived of 
his nationality.’ In assessing whether deprivation of nationality was arbitrary, the 
Commission considered several factors, including whether the action had a basis in 
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law; whether it resulted in persons being rendered stateless; and whether there 
were legitimate reasons for it to be taken given the totality of the circumstances.84

In applying these criteria, the EECC distinguished between differently situated groups. On 
the one hand, as to persons considered a security risk, it held:

Deprivation of nationality is a serious matter with important and lasting 
consequences for those affected. In principle, it should follow procedures in which 
affected persons are adequately informed regarding the proceedings, can present 
their cases to an objective decision maker, and can seek objective outside review. 
Ethiopia’s process often fell short of this … Notwithstanding the limitations of the 
process, the record also shows that Ethiopia faced an exceptional situation. It was 
at war with Eritrea. Thousands of Ethiopians with personal and ethnic ties to 
Eritrea had taken steps to acquire Eritrean nationality. Some of these participated 
in groups that supported the Eritrean Government and often acted on its behalf. In 
response, Ethiopia devised and implemented a system applying reasonable criteria 
to identify individual dual nationals thought to pose threats to its wartime security. 
Given the exceptional wartime circumstances, the Commission finds that the loss of 
Ethiopian nationality after being identified through this process was not arbitrary 
and contrary to international law.85

But as to a group of registered dual nationals the Commission held:

Whatever the numbers affected, there was no evidence indicating that the dual 
nationals in this group threatened Ethiopian security or suggesting other reasons 
for taking away their Ethiopian nationality. There was no process to identify 
individuals warranting special (p. 509) consideration and no apparent possibility of 
review or appeal. Considering that rights to such benefits as land ownership and 
business licenses, as well as passports and other travel documents were at stake, 
the Commission finds that this wide-scale deprivation of Ethiopian nationality of 
persons remaining in Ethiopia was, under the circumstances, arbitrary and contrary 
to international law.86

Similar analyses were applied to other affected sub-groups.87

The analogue of deprivation of nationality is provided by the cases described as compulsory 
change of nationality and ‘collective naturalization’. The whole pattern of rules and the 
practice of states is based on the circumstance that states set the conditions under which 
nationality is acquired and lost. The law concerned may call for expressions of will on the 
part of individuals directly, or indirectly, by their establishing residence or service in the 
armed forces, but the conditions are set by the law. Nevertheless, tribunals have 
occasionally stated in terms that international law does not permit compulsory change of 
nationality.88

The US, the UK, France, and other states have often protested against ‘forced 
naturalization provisions’, as they are sometimes called, in the laws of various Latin 
American states.89 This practice is bound up with the rule that international law does not 
permit states to impose their nationality on aliens resident abroad.90 But the practice is 
again better seen as yet another aspect of the effective link principle,91 according to which 
nationality is not to be conferred on nationals of other states unless the new nationality is 
based on adequate links. Even an unlawful deprivation of nationality may become 
irreversible if the individual voluntarily becomes permanently resident elsewhere at a stage 
when resumption of the original citizenship would have been possible.92
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(E)  Nationality of the european union
The 1992 Treaty on European Union created the concept of European citizenship.93 Article 
8(1) provides:

Citizenship of the Union is hereby established. Every person holding the nationality 
of a Member State shall be a citizen of the Union.94

(p. 510) This marked the first time in the history of the Westphalian political order that a 
citizenship design beyond the nation state emerged, challenging the exclusivity of national 
citizenship.95 Most commentators initially saw European citizenship as a symbolic concept 
with limited content, premised on the pre-existing Community law rights of free movement 
and non-discrimination on grounds of nationality.96 The concept experienced a 
transformation in the hands of the Court of Justice of the EU; EU citizenship has been used 
by the Court as a means to expand the material and personal scope of the Treaty to 
encompass situations where reliance on free movement might seem artificial.97

EU citizenship is a derivative or dependent citizenship. A person is a citizen of the Union 
only if he or she is a citizen of a member state. Declaration No 2 to the Maastricht Treaty 
stipulates stating that ‘whether an individual possesses the nationality of the Member State 
shall be settled solely by reference to the national law of the Member State concerned’.98 In 
Micheletti, the Court of Justice confirmed that determination of nationality falls within the 
exclusive competence of the member states, but added that member states have to have 
‘due regard to Community law’.99 In Rottman, the Court held that nationality laws of the 
member states are within the scope of EU law and that EU law has to be taken into account 
when member states exercise their powers in the sphere of nationality. It further asserted 
that it is the final arbiter in disputes arising in this context.100 The decision has been 
described as a ‘serious blow to one of the last bastions of state sovereignty’.101

The Court dealt a further blow to member states’ ability to freely determine their 
nationality laws in Ruiz Zambrano. Here it emphasized the autonomous content of EU 
citizenship in holding that member states are precluded from taking measures that deprive 
EU citizens of the ‘substance of the rights’ that EU citizenship confers.102 However, in 
subsequent case law the Court has sought to limit the effects of this line of 
jurisprudence.103

(p. 511) 4.  Conclusion: A Functional Approach to Nationality
Despite the continued reiteration of the proposition that nationality depends exclusively on 
municipal law, it is common for legislation and judicial decisions to create functional 
nationality104 whereby aspects of national law are applied on the basis of allegiance, 
residence, or other connections.105 There seems to be general acquiescence in this splitting 
up of the legal content of nationality for particular purposes. Thus, legislation in many 
states defined enemy alien status in functional terms without depending on the technical 
nationality of the state in question. The control test has been widely applied to corporations 
and goods in determining enemy character.106 The use of factual tests occurs equally widely 
when the issue arises in the context of the law of war and neutrality.107

Moreover, in the context of treaties, rules are often functional rather than declaratory as to 
general status. Thus, in IMCO the issue was the interpretation of the phrase ‘the largest 
ship-owning nations’ in Article 28 of the Convention on the Establishment of the Inter- 
Governmental Maritime Consultative Organization,108 and the advisory opinion rested on an 
inquiry into the legislative history of Article 28 and usage under other maritime 
conventions.109 The Geneva Convention on the Status of Refugees of 1951 provides that a 
refugee must be treated, for the purpose of access to the courts and related matters, as if a 
national of the country of habitual residence.110 The Vienna Convention on Diplomatic 
Relations restricts the conferment of privileges and immunities in the case of members of 
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the mission if they are nationals of the receiving state or ‘permanently resident’ there.111 

There is thus an interplay between nationality as a core concept of international and 
national law and elements associated with the effective link which provide a functional 
overlay. Taken together, these ingredients avoid the extremity of solipsism implied in the 
mantra that nationality of individuals falls within the domestic jurisdiction of each state.
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(p. 512) 24  Nationality of corporations and assets
1.  General Aspects
The assignment of persons (including corporations) and property to states, in particular for 
the purposes of diplomatic protection, is normally approached through the concept of 
nationality. Yet the problem must be solved in a variety of contexts, including jurisdiction. It 
is suggested that problems of jurisdiction can be solved on a satisfactory basis by the use of 
the principle of genuine connection affirmed in Nottebohm.1 The need for international law 
to have its own rules of nationality rather than simply leaving nationality to be defined 
entirely by municipal law is apparent when issues of nationality on the plane of 
international law are related to corporations, ships, aircraft, and other assets, not to 
mention the assets of international organizations.2

2.  Nationality of Corporations
The borrowing of a concept developed in relation to individuals is awkward in some 
respects but is now well established.3 A major point of distinction is the absence of 
domestic legislative provisions which assign nationality to corporations: domestic 
nationality laws do not concern themselves with corporations, and corporation laws rarely 
deal with nationality. Nationality must be derived either from the fact of incorporation, that 
is, creation as a legal person, within a given system of domestic law, or from links to a 
particular state such as the centre of administration (siège social) or the nationality of the 
natural or legal persons who own or control the company.

(p. 513) Rules of national law may make use of the concept of nationality of legal persons 
even without explicit treatment of the subject. Relevant areas of law referring to the 
nationality of corporations include conflict of laws, the law relating to trading with the 
enemy, sanctions, and (in some states) taxation.

In international law, many treaty provisions define ‘nationals’ to include corporations for 
specified purposes. Treaty provisions may explicitly or implicitly adopt the conflict of laws 
rule that the law of the place of creation (i.e. the place of incorporation) determines 
whether an association has legal personality.4 For the purposes of a particular treaty, 
unincorporated associations—including partnerships—may be assimilated to corporations. 
Public corporations may also be included.5

In Barcelona Traction, the Court affirmed that:

In allocating corporate entities to States for the purposes of diplomatic protection, 
international law is based, but only to a limited extent, on an analogy with the rules 
governing the nationality of individuals. The traditional rule attributes the right of 
diplomatic protection of a corporate entity to the State under the laws of which it is 
incorporated and in whose territory it has its registered office. These two criteria 
have been confirmed by long practice and by numerous international instruments.6

Thus, the Canadian nationality of the corporation was affirmed notwithstanding its 75 per 
cent Belgian shareholding.7 In Diallo, the Court relied on Barcelona Traction to conclude 
that despite the Guinean nationality of Diallo as the sole shareholder in the two companies 
in question, ‘the normal rule of nationality’ applied and that having regard to their place of 
incorporation, ‘[t]he companies in question have Congolese nationality’.8 Thus, under 
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customary international law the nationality of a corporation will normally be determined by 
its place of incorporation.

Free trade agreements also create standards of treatment in relation to ‘nationals’, 
‘companies’, or ‘enterprises’ of the contracting parties. The North American Free Trade 
Agreement (NAFTA), for example, contains the following definitions:

enterprise means any entity constituted or organized under applicable law, 
whether or not for profit, and whether privately-owned or governmentally-owned, 
including any corporation, trust, partnership, sole proprietorship, joint venture or 
other association;

enterprise of a Party means an enterprise constituted or organized under the law 
of a Party; …

(p. 514) person means a natural person or an enterprise;

person of a Party means a national, or an enterprise of a Party …9

NAFTA allows investors to bring claims ‘on behalf of an enterprise of another Party that is a 
juridical person that the investor owns or controls directly or indirectly’.10 This permits 
derivative claims without deeming corporations to have a nationality that they do not have.

Certain treaties concerned with the protection of investments employ more complex 
formulations.11 Pursuant to Article 25(2)(b) of the 1965 World Bank Convention on the 
Settlement of Investment Disputes, for example, ‘national of another Contracting State’ 
means:

any juridical person which had the nationality of a Contracting State other than the 
State party to the dispute … and any juridical person which had the nationality of 
the Contracting State party to the dispute on that date and which, because of 
foreign control, the parties have agreed should be treated as a national of another 
Contracting State for the purposes of this Convention.12

There is a substantial case law on ‘deemed’ nationality under the second part of this 
definition.13

The Treaty on the Functioning of the European Union (TFEU) provides in Article 54 that 
corporations under the law of a member state and having their ‘registered office’, ‘central 
administration’, or ‘principal place of business’ within the Union are assimilated, for the 
purposes of the chapter on the right of establishment, to ‘natural persons who are nationals 
of Member States’.14 For this purpose, corporations include all legal persons of public or 
private law other than non-profit-making bodies.

Bilateral treaties concerned with double taxation contain rules of assignment which may 
invoke the concepts of nationality, residence, or fiscal domicile, while defining the crucial 
points of contact, commonly management and control.15 Air transport agreements may 
require that airlines acquiring a foreign carrier permit satisfy a condition of substantial 
ownership and effective control by nationals of the other contracting party.16 Important 
provisions ascribing a national character to corporations and other associations appear in 
peace treaties, agreements on reparation for war losses, Security Council resolutions 
imposing sanctions,17 treaties of cession, and agreements for compensation in the case (p. 
515) of nationalization and other events causing loss to foreign interests on state territory. 
In Peter Pázmány University, the Permanent Court found that the university, a legal person 
under Hungarian law, was a Hungarian national for the purpose of submitting a claim to 
restitution of property under Article 250 of the Treaty of Trianon.18 Treaties employ a 
variety of criteria including place of creation, sometimes accompanied by a requirement to 
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have substantial business activities in that place, siège social,19 the national source of 
actual control or effective management,20 and immediate or ultimate ownership.

3.  Nationality of Ships
In maintaining a viable regime for common use of the high seas, the law of the flag and the 
necessity for a ship to have a flag are paramount.21 Historical opinion was strongly in 
favour of the unqualified freedom of each state to determine for itself the conditions under 
which its nationality could be conferred on vessels.22 This view of state competence suffers 
from the faults considered in a wider setting in chapter 23. Conferring nationality (by 
registration) is within state competence, but registration is only evidence of nationality and 
valid registration under the law of the flag state does not preclude an assessment of 
nationality under international law. The Nottebohm principle applies equally here.

Article 91(1) of the United Nations Convention on the Law of the Sea (UNCLOS) provides 
that:

Every State shall fix the conditions for the grant of its nationality to ships, for the 
registration of ships in its territory, and for the right to fly its flag. Ships have the 
nationality of the State whose flag they are entitled to fly. There must exist a 
genuine link between the State and the ship.23

Jennings has remarked that ‘the assumption that the “genuine link” formula, invented for 
dealing with people, is capable of immediate application to ships and aircraft, smacks of a 
disappointing naiveté’ and, further, that ‘a provision which might seem to (p. 516) 
encourage governments to make subjective decisions whether or not to recognize the 
nationality of this aircraft or that vessel is clearly open to abuse’.24

Article 91(1) has met with criticism from partisans of exclusive state competence.25 The US 
Department of State has argued that the requirement of a genuine link is not a condition for 
recognition of nationality but an independent obligation to exercise effective jurisdiction 
and control over ships once registered.26

Article 91(1) repeats most of Article 5 of the High Seas Convention of 1958.27 However, the 
duties of the flag state are enumerated separately in Article 94. The general opinion is that 
the position remains the same, with the opponents of the genuine link unappeased. The UN 
Convention on Conditions for Registration of Ships seeks to impose precise modalities for 
the effective exercise of jurisdiction and control by the flag state.28 The Convention shows 
no sign of entering into force as it has only 15 of the requisite 40 ratifications.

In relation to ships’ crews, the International Law Commission (ILC) has affirmed the right of 
the state of nationality of a ship’s crew to exercise diplomatic protection on their behalf, 
while at the same time acknowledging that the state of nationality of the ship also has a 
right to seek redress on behalf of its crew.29 In Arctic Sunrise, a tribunal of the Permanent 
Court of Arbitration held that a flag state can bring a claim on behalf of a non-national 
crewmember even when that crewmember is detained by his or her state of nationality.30

In M/V Saiga (No 2), the International Tribunal for the Law of the Sea (ITLOS) rejected an 
objection to admissibility based on the absence of a genuine link on the ground that:

the purpose of the provisions of the Convention on the need for a genuine link 
between a ship and its flag State is to secure more effective implementation of the 
duties of the flag State, and not to establish criteria by reference to which the 
validity of the registration of ships in a flag State may be challenged by other 
States.
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84. This conclusion is not put into question by the United Nations Convention on 
Conditions for Registration of Ships … [which] sets out as one of its principal 
objectives the strengthening of ‘the genuine link between a State and ships flying 
its flag’ …. Guinea has not cited any provision in that Convention which lends 
support to its contention that ‘a basic condition for the registration of a ship is that 
also the owner or operator of the ship is under the jurisdiction of the flag State’.31

(p. 517) Likewise, in M/V Virginia G, ITLOS held that UNCLOS Article 91 ‘should not be 
read as establishing prerequisites or conditions to be satisfied for the exercise of the right 
of the flag State to grant its nationality to ships’.32 Rather, it stressed the importance of the 
requirement that states exercise effective jurisdiction and control over flag ships.

In The Juno Trader,33 ITLOS found that there had been no change in the flag state and that 
accordingly it had jurisdiction. In a Joint Separate Opinion, Judges Mensah and Wolfrum 
rejected the view that a change in the ownership of a ship resulted in the automatic change 
of the flag of a ship:

The term ‘nationality’, when used in connection with ships, is merely shorthand for 
the jurisdictional connection between a ship and a State. The State of nationality of 
the ship is the flag State or the State whose flag the ship is entitled to fly; and the 
law of the flag State is the law that governs the ship.34

Some treaties contain specialized rules determining nationality.35 The IMCO case 
concerned the constitution of the Maritime Safety Committee. The Convention provided 
that ‘[t]he Maritime Safety Committee shall consist of fourteen Members elected by the 
Assembly from the Members, governments of those nations having an important interest in 
maritime safety, of which not less than eight shall be the largest ship-owning nations’.36 

Panama and Liberia had not been elected; they and other states contended that the proper 
test was registered tonnage, not beneficial ownership. The Court found that the reference 
in the Convention was solely to registered tonnage. The Court thus found it unnecessary to 
examine the argument that registration was qualified by the requirement of a genuine 
link.37

4.  Other Rules of Allocation
(A)  Nationality of aircraft
The Convention for the Regulation of Aerial Navigation of 1919,38 and later the Chicago 
Convention of 1944,39 provided that the nationality of aircraft is governed by the state of 
registration.40 The former stipulated that registration could only take place in the state of 
which the owners were nationals; the latter merely forbids dual registration. Neither 
convention applies in time of war, and the Chicago Convention does not apply (p. 518) to 
state aircraft, that is, ‘aircraft used in military, customs and police services’. The Tokyo 
Convention on Offences Committed on Board Aircraft provides that the state of registration 
has jurisdiction over offences and acts committed on board.41 These provisions may be 
thought to support a doctrine of freedom in conferring national status by registration, in 
contrast to UNCLOS Article 91. However, in the absence of flags of convenience in air 
traffic, it may be that the issue was left on one side, the assumption being that registration 
in practice depends on the existence of substantial connections, absent which the state of 
registry will not be in a position to ensure that an aircraft is operated in accordance with 
the Chicago Convention. However, the application of a genuine link test is by no means 
straightforward and, as in the case of naturalization of individuals, registration is itself a 
presumptively valid and genuine connection of some importance.42 Obviously the 
Nottebohm principle ought to apply to aircraft as it does to ships. It must surely apply at 
the least to discover to which state non-civil aircraft belong, but even where the Chicago 
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Convention applies, registration by one state may not preclude another state from 
exercising diplomatic protection.

In principle, aircraft of joint operating agencies, for example Scandinavian Airlines System 
(SAS), must be registered in one of the states involved. However, in 1967 the Council of the 
International Civil Aviation Organization (ICAO) adopted a resolution requiring the 
constitution of a joint register in such cases for the purposes of Article 77 of the Chicago 
Convention and the designation of a state as recipient of representations from third 
states.43

(B)  Nationality of space objects
The Outer Space Treaty of 1967 does not employ the concept of nationality44 in relation to 
objects launched into outer space.45 Article VIII provides in part that the state of 
registration ‘shall retain jurisdiction and control over such object, and over any personnel 
thereof, while in outer space or on a celestial body’. The Convention on Registration of 
Objects Launched into Outer Space makes it compulsory for the launching state to register 
space objects and to maintain a register of such objects.46 Each state of registry has a duty 
to furnish certain information to the UN Secretary-General.47 The central role of 
registration has (p. 519) largely supplanted the genuine link principle in relation to space 
objects. Cogliati-Bantz states that the ‘nationality of a space object is created through entry 
into a State registry’.48

In the case of joint launches, the launching states must determine together which of them 
will register the object.49 The General Assembly has recommended that the space object in 
question is registered by the state responsible for its operation under Article VI of the Outer 
Space Treaty.50

(C)  State property in general
Ownership of property is often relevant in international law, but is normally seen in terms of 
private rights under national law, which may become the subject of diplomatic protection, 
and is contrasted with territorial sovereignty.51 However, situations arise which call for a 
counterpart of ownership on the international plane. This is the case for state ships, 
aircraft, space vehicles, and national treasures.52 Many treaties confer or refer to ‘property’ 
or ‘title’ without referring to the national law of the situs or to any other local law.53 Thus, 
the US agreed to lend a vessel to the Philippines for five years, title to remain with the US, 
and the transferee having the right to place the vessel under its flag.54 In Monetary Gold 
(1953),55 Arbitrator Sauser-Hall referred to a concept of ‘patrimoine nationale’ which could 
extend to gold functioning as a monetary reserve, although the gold did not belong to the 
state concerned but to a private bank under foreign control.

Issues of title under international law can also arise, even if sometimes incidentally, in 
connection with the disposition of vessels taken in prize, title to booty of war, the taking of 
reparation in kind, the effect of territorial cession on public property in the territory 
concerned,56 and claims by the victors of 1945 to German assets in neutral countries.57

(p. 520) 5.  Conclusion
The central role of nationality in respect of individuals is understandable: in a conservative 
state-dominated system, their primary public allegiance is to their own state, and they are 
defined in significant part by reference to their state. The same outcome may not have been 
inevitable with regard to corporations and property, but these have largely followed suit, 
reinforcing the position of the state ratione personae and ratione loci.
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(p. 523) 25  The conditions for international responsibility
1.  Configuring the Law of Responsibility
In international relations as in other social relations, an infringement on the legal interest 
of one subject of the law by another creates responsibility in a form and to an extent 
determined by the applicable legal system.1 International responsibility is traditionally 
attributed to states as the major subjects of international law, but it is a broader question 
inseparable from legal personality in all its forms. As with the law of treaties, historically 
the issue of responsibility of states was treated first, and the potential for international 
organizations and individuals to make claims and to bear responsibility on the international 
plane (to the extent it exists at all) was developed later and by analogy.

As also with the law of treaties, the law of responsibility has been largely articulated 
through the work of the International Law Commission (ILC), here in three texts, the ILC 
Articles on Responsibility of States for Internationally Wrongful Acts of 2001 (ARSIWA),2 

the ILC Articles on Diplomatic Protection of 2006,3 and the ILC Articles on Responsibility of 
International Organizations of 2011.4 In this chapter, the focus will be on state 
responsibility and on ARSIWA.5

(p. 524) Following an intuition of Roberto Ago,6 in all three projects the ILC focused on 
what he termed ‘secondary rules’, that is, the framework rules of attribution, breach, 
excuses, reparation, and response to breach (i.e. invocation)—as distinct from the primary 
obligations the disregard of which gives rise to responsibility. The distinction is no doubt 
somewhat artificial—but any other course would have entailed a spelling out of the rights 
and duties of states generally, and these vary indefinitely between states depending on their 
treaty lists and other commitments.

Unlike the two Vienna Conventions of 1969 and 1986 on the law of treaties, the ILC Articles 
have not (or not yet) been reduced to treaty form. But even before 2001 and especially 
since, they have been much cited and have acquired increasing authority as an expression 
of the customary law of state responsibility.7 This has led some authors and governments to 
conclude that a convention is not needed, and that a diplomatic conference could rupture 
the delicate equilibrium achieved by ARSIWA.8 Others, however, would like to see certain 
articles, especially those expressive of the idea of ‘multilateral responsibility’, reopened, a 
process likely to be interminable (or terminal).

2.  The Basis and Character of State Responsibility
It is a general principle of international law that a breach of an international obligation 
entails the responsibility of the state concerned. Shortly, the law of responsibility is 
concerned with the incidence and consequences of unlawful acts, and particularly the forms 
of reparation for loss caused. However, the law may incidentally prescribe compensation for 
the consequences of legal or ‘excusable’ acts, and it is proper to consider this aspect in 
connection with responsibility in general.

(A)  Origins
In the early-modern period, treaties laid down particular duties and sometimes specified the 
liabilities and procedures to be followed in the case of breach. But the inconvenience of 
private reprisals,9 the development of rules restricting forcible self-help, and the work of 
international tribunals have contributed towards a concept of (p. 525) responsibility more 
like that of national law. Of course, the notions of reparation and restitution in the train of 
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unlawful acts had long been part of the available stock of legal concepts in Europe, and the 
classical writers referred to reparation and restitution in connection with unjust war.10

(B)  The classification of international wrongs
State responsibility is not based on delict in the municipal sense, and ‘international 
responsibility’ relates both to breaches of treaty and to other breaches of obligation. There 
is no harm in using the term ‘delict’ to describe a breach of duty actionable by another legal 
person, but the term must be understood broadly; the term ‘tort’, also sometimes used,11 

could mislead. The compendious term ‘international responsibility’ is widely used and is 
least confusing.

In Spanish Zone of Morocco, Judge Huber said: ‘[r]esponsibility is the necessary corollary of 
a right. All rights of an international character involve international responsibility. If the 
obligation in question is not met, responsibility entails the duty to make reparation.’12 In 
Factory at Chorzów (Jurisdiction), the Permanent Court stated that: ‘[i]t is a principle of 
international law that the breach of an engagement involves an obligation to make 
reparation in an adequate form. Reparation therefore is the indispensable complement of a 
failure to apply a convention and there is no necessity for this to be stated in the convention 
itself.’13 This was repeated with emphasis in Chorzów Factory (Indemnity):

It is a principle of international law, and even a general conception of law, that any 
breach of an engagement involves an obligation to make reparation … The Court 
has already said that reparation is the indispensable complement of a failure to 
apply a convention, and there is no necessity for this to be stated in the convention 
itself.14

Corfu Channel involved a finding that Albania was, by reason of its failure to warn of the 
danger, liable for the consequences of mine-laying in its territorial waters even though it 
had not laid the mines. The International Court said: ‘[t]hese grave omissions involve the 
international responsibility of Albania [which] is responsible under international law for the 
explosions which occurred … and for the damage and loss of human life which resulted 
from them.’15

(p. 526) In Genocide (Bosnia and Herzegovina v Serbia and Montenegro), the Court 
considered whether a breach of the Genocide Convention entailed particular consequences 
for the responsible state:

The Court observes that the obligations in question in this case, arising from the 
terms of the Convention, and the responsibilities of States that would arise from 
breach of such obligations, are obligations and responsibilities under international 
law. They are not of a criminal nature.16

These pronouncements show that there is no acceptance of a contract/delict (tort) 
dichotomy, still less one between delicts and international crimes of states.17 Rather, there 
is a single undifferentiated concept of responsibility, the key elements of which are the 
breach of an obligation of the state by a person or body whose conduct is, in the 
circumstances, attributable to the state.18 When requested to establish the responsibility of 
Iran in US Diplomatic and Consular Staff in Tehran, the Court formulated its task as 
follows:

First, it must determine how far, legally, the acts in question may be regarded as 
imputable to the Iranian State. Secondly, it must consider their compatibility or 
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incompatibility with the obligations of Iran under treaties in force or under any 
other rules of international law that may be applicable.19

In listing attribution and breach as the two elements of the internationally wrongful act, 
ARSIWA Article 2 reflects a long-standing jurisprudence.20

3.  Attribution to the State
(A)  General aspects
Every breach of duty on the part of states must arise by reason of the act or omission of one 
or more organs or agents (although the 2001 Articles avoid the terminology of agency). The 
status of the individual actor is only one factor in establishing attribution—in effect, a 
causal connection between the corporate entity of the state and the injury or harm done.

There is no need for state agents to be the direct perpetrators of the unlawful act. In Corfu 
Channel, Albania was held responsible for the consequences of mine-laying in its territorial 
waters by reason of the Albanian authorities’ knowledge and failure (p. 527) to warn of the 
presence of the mines. In fact (though the Court did not say this), the mines were laid by 
Yugoslavia. Similarly, a neutral state may be responsible for allowing armed expeditions to 
be fitted out within its jurisdiction which subsequently carry out belligerent operations 
against another state.21 Depending on the obligation in question, failure to ensure 
compliance may be attributed to the state even when the conduct was that of private 
entities. In Canada—Dairy, the World Trade Organization (WTO) Appellate Body observed 
that ‘irrespective of the role of private parties … the obligations … remain obligations 
imposed on Canada … The question is not whether one or more individual milk producers, 
efficient or not, are selling [commercial export milk] at a price above or below their 
individual costs of production. The issue is whether Canada, on a national basis, has 
respected its WTO obligations.’22 With these extensive reservations, attention may be 
directed to the problems associated with particular categories of organs and persons.

(B)  State organs
Pursuant to ARSIWA Article 4, ‘the conduct of any State organ shall be considered an act of 
that State under international law’, regardless of the character of that organ and whatever 
functions it exercises. This is in line with established jurisprudence.23

(i)  Executive and administration
Early arbitrations established the principle that governmental action or omission by the 
executive gives rise to international responsibility. This was most visible in the failure by 
states to provide security to foreigners and their property. In Massey,24 the US recovered 
$15,000 by reason of the failure of the Mexican authorities to take adequate measures to 
punish the killer of a US citizen working in Mexico. Commissioner Nielsen stated:

It is undoubtedly a sound general principle that, whenever misconduct on the part 
of [persons in state service], whatever may be their particular status or rank under 
domestic law, results in the failure of a nation to perform its obligations under 
international law, the nation must bear the responsibility for the wrongful acts of its 
servants.25

Unreasonable acts of violence by police officers and a failure to take the appropriate steps 
to punish the culprits will also give rise to responsibility.26 In principle, the distinction 
between higher and lower officials has no significance in terms of responsibility.27
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(p. 528) The situation has grown more complex. On occasions, governments act not by 
agents of the state but by delegating governmental functions to para-statal entities. 
Companies with varying degrees of governmental participation, as well as regulatory 
agencies with varying degrees of independence, blur the public–private distinction and 
demand a detailed examination of their function in order to determine when their conduct is 
attributable to the state. ARSIWA tackles the issue by providing an open formulation: under 
Article 5, entities not formally state organs may still engage the responsibility of the latter 
when ‘empowered by the law of that State to exercise elements of the governmental 
authority’ and so long as they are ‘acting in that capacity in the particular instance’.

This formulation has been influential not only directly28 but also by analogy. In US—Anti- 
Dumping and Countervailing Duties (China), a WTO Panel had decided that a ‘public body’ 
for the purposes of the Agreement on Subsidies and Countervailing Measures was ‘any 
entity controlled by a government’, including a private corporation with more than 50 per 
cent government ownership, irrespective of its functions.29 On appeal, the Appellate Body 
recalled its earlier finding that ‘the essence of government is that it enjoys the effective 
power to regulate, control, or supervise individuals, or otherwise restrain their conduct, 
through the exercise of lawful authority’; ‘this meaning is derived, in part, from the 
functions performed by a government and, in part, from the government having the powers 
and authority to perform those functions’.30 It went on to reverse the finding of the Panel, 
providing a set of guidelines to determine whether an entity is a public body which draw in 
part on Article 5.31

Another topic of growing importance is the question of attribution for the acts of entities 
not belonging to the state or acting under official governmental authority but which hold 
enough links with the state that a degree of control by the state can be envisaged. This is a 
difficult matter, in particular regarding the assessment of evidence. The International Court 
discussed the relevant jurisprudence in Genocide (Bosnia and Herzegovina v Serbia and 
Montenegro). After determining that the massacre at Srebrenica in July 1995 constituted 
the crime of genocide within the meaning of the convention, the Court dealt with the 
question whether this conduct was attributable to the respondent. The Court said:

This question has in fact two aspects, which the Court must consider separately. 
First, it should be ascertained whether the acts committed at Srebrenica were 
perpetrated by organs of the Respondent, i.e., by persons or entities whose conduct 
is necessarily attributable to it, because they are in fact the instruments of its 
action. Next, if the preceding question (p. 529) is answered in the negative, it 
should be ascertained whether the acts in question were committed by persons 
who, while not organs of the Respondent, did nevertheless act on the instructions 
of, or under the direction or control of, the Respondent.32

The Court decided that the Bosnian Serb militias did not have the status of organs, de jure 
or de facto, at the material time.33 The next question was whether the actions at Srebrenica 
were committed by persons who, although not having the status of organs of the respondent 
state, acted on its instructions or under its direction or control. Applying ARSIWA Article 8, 
the Court concluded, controversially, that there was no sufficient factual basis for finding 
the respondent responsible on the basis of direction or control.34

(ii)  Armed forces
The same principles applicable for the executive apply to members of the armed forces, but 
a higher standard of prudence in their discipline and control is required.35 In Kling, 
Commissioner Nielsen said: ‘[i]n cases of this kind it is mistaken action, error in judgment, 
or reckless conduct of soldiers for which a government in a given case has been held 
responsible. The international precedents reveal the application of principles as to the very 
strict accountability for mistaken action.’36 Another example of responsibility arising from 
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mistaken but culpable action by units of the armed forces is the shooting down of a South 
Korean commercial aircraft by Soviet forces in 1983.37

In Armed Activities on the Territory of the Congo (DRC v Uganda), the International Court 
addressed the question whether Uganda was responsible for the acts and omissions of its 
armed forces on the territory of the DRC as follows:

The conduct of the UPDF [Uganda People’s Defence Force] as a whole is clearly 
attributable to Uganda, being the conduct of a State organ. According to a well- 
established rule of international law, which is of customary character, ‘the conduct 
of any organ of a State must be regarded as an act of that State’ … In the Court’s 
view, by virtue of the military status and function of Ugandan soldiers in the DRC, 
their conduct is attributable to Uganda. The contention that the persons concerned 
did not act in the capacity of persons exercising governmental authority in the 
particular circumstances, is therefore without merit. It is furthermore irrelevant for 
the attribution of their conduct to Uganda whether the UPDF personnel acted 
contrary to the instructions given or exceeded their authority. According to a well- 
established rule of a customary nature, as reflected in Article 3 of the Fourth Hague 
Convention respecting the Laws and Customs of War on Land of 1907 as well as in 
Article 91 of Protocol 1 additional to the Geneva Conventions of 1949, a party to an 
armed conflict shall be responsible for all acts by persons forming part of its armed 
forces.38

(p. 530) A related issue is whether the conduct of state military forces acting under the 
command and control of a different entity may be attributed to the state of nationality of the 
military forces.39 In Behrami and Saramati, the European Court of Human Rights refused to 
attribute to states the conduct of their forces participating in the deployment of forces to 
Kosovo in 1999, on the grounds that the deployment had been authorized by a Security 
Council resolution and ‘the UNSC retained ultimate authority and control and that effective 
command of the relevant operational matters was retained by NATO’.40 But the Court of 
Appeal in The Hague expressly rejected this reasoning in Mustafić and Nuhanović, two 
cases concerning the responsibility of the Dutch state for the omissions of the Dutch 
battalion of the Airborne Brigade (Dutchbat) during the massacre of Srebrenica:

[T]he Court adopts as a starting point that the possibility that more than one party 
has ‘effective control’ is generally accepted, which means that it cannot be ruled out 
that the application of this criterion results in the possibility of attribution to more 
than one party. For this reason the Court will only examine if the State exercised 
‘effective control’ over the alleged conduct and will not answer the question 
whether the UN also had ‘effective control’ …

An important part of Dutchbat’s remaining task after 11 July 1995 consisted of the 
aid to and the evacuation of the refugees. During this transition period, besides the 
UN, the Dutch Government in The Hague had control over Dutchbat as well, 
because this concerned the preparations for a total withdrawal of Dutchbat from 
Bosnia and Herzegovina. In this respect [the commanding officer] fulfilled a double 
role because he acted on behalf of the UN and also on behalf of the Dutch 
Government. The fact that The Netherlands had control over Dutchbat was not only 
theoretical, this control was also exercised in practice … The Court concludes 
therefore that the State possessed ‘effective control’ over the alleged conduct of 
Dutchbat that is the subject of Nuhanović’s claim and that this conduct can be 
attributed to the State.41
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This reasoning was upheld by the Dutch Supreme Court.42

In Al-Jedda, the European Court of Human Rights also accepted attribution to the state, 
though under different circumstances. The case concerned the detention of an Iraqi citizen, 
held for three years in Basra by UK forces. The Court considered that:

the United Nations’ role as regards security in Iraq in 2004 was quite different from 
its role as regards security in Kosovo in 1999 … the United Nations Security Council 
had neither effective control nor ultimate authority and control over the acts and 
omissions of troops within the Multi-National Force and that the applicant’s 
detention was not, therefore, (p. 531) attributable to the United Nations … The 
internment took place within a detention facility in Basrah City, controlled 
exclusively by British forces, and the applicant was therefore within the authority 
and control of the United Kingdom throughout …43

In holding that the internment of Al-Jedda was attributable to the UK, the Court attached 
great weight to the lack of a Security Council resolution such as that for the deployment of 
forces to Kosovo in 1999. In making this formal distinction, it stopped short of considering, 
as the Dutch courts did, that multiple entities may have ‘effective control’ over forces, and 
that effective control by a state makes the conduct of these forces attributable to the state 
regardless of the legal form taken by the operation. But both propositions are true.44

(iii)  Federal units, provinces, and other internal divisions
A state cannot plead its own law, including its constitution, in answer to an international 
claim.45 ARSIWA Article 4 makes explicit reference to this, specifying that acts of a state 
organ are attributable to a state ‘whatever its character as an organ of the central 
government or of a territorial unit of the state’. Arbitral jurisprudence contains many 
examples of the responsibility of federal states for acts of authorities of units of the 
federations.46 This was confirmed in LaGrand (Provisional Measures), where the Court 
observed that the governor of Arizona was legally empowered to take the action necessary 
to comply with the provisional measure, and stressed that, from the viewpoint of 
international law, the domestic distribution of functions between federated entities is 
irrelevant: ‘the international responsibility of a State is engaged by the action of the 
competent organs and authorities acting in that State, whatever they may be … the 
Governor of Arizona is under the obligation to act in conformity with the international 
undertakings of the United States’.47

In Australia—Salmon, regarding a ban on imports of salmon imposed by Tasmania, the WTO 
Panel observed that ‘the Tasmanian ban is to be regarded as a measure taken by Australia, 
in the sense that it is a measure for which Australia, under both general international law 
and relevant WTO provisions, is responsible’.48 More controversially, the Inter-American 
Court of Human Rights has construed the ‘federal clause’ in the American Convention to 
imply state responsibility for the actions of federated units.49

(p. 532) (iv)  The legislature
The legislature is in normal circumstances a vital part of state organization and gives 
expression to official policies by its enactments. The problem specific to this category is to 
determine when the breach of duty entails responsibility. Commonly, in the case of injury to 
aliens, a claimant must establish damage consequent on the implementation of legislation 
or the omission to legislate.50 However, it may happen that, particularly in the case of treaty 
obligations,51 the acts and omissions of the legislature are, without more, creative of 
responsibility.52 For example, if a treaty creates a categorical obligation to incorporate 
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certain rules in domestic law (as with uniform law treaties), failure to do so entails 
responsibility without proof of actual damage.

(v)  The judicature
The activity of judicial organs relates substantially to the rubric ‘denial of justice’, which 
will be considered in chapter 29. However, the doings of courts may affect the responsibility 
of the forum state in other ways. Thus, in respect of the application of treaties McNair 
states: ‘a State has a right to delegate to its judicial department the application and 
interpretation of treaties. If, however, the courts commit errors in that task or decline to 
give effect to the treaty or are unable to do so because the necessary change in, or addition 
to, the national law has not been made, their judgments involve the State in a breach of 
treaty.’53 In US—Shrimp, in response to the argument that discriminatory treatment had 
been a consequence of the government’s obligation to follow judicial decisions, the WTO 
Appellate Body affirmed that ‘[t]he United States, like all other members of the WTO and of 
the general community of states, bears responsibility for acts of all its departments of 
government, including its judiciary.’54

In LaGrand55 and Avena,56 foreign nationals in the US had been condemned to capital 
punishment without regard for their consular rights under the Vienna Convention.57 In 
LaGrand (Provisional Measures), the Court ordered the stay of the execution, reminding the 
parties that ‘the international responsibility of a State is engaged by the action of the 
competent organs and authorities acting in that State, whatever they may be’.58 Following 
the rejection of the order by the US courts, the International Court of Justice adjudged ‘that 
the United States, by applying rules of its (p. 533) domestic law … violated its international 
obligations’.59 Similarly, in Avena, the Court considered that ‘the rights guaranteed under 
the Vienna Convention are treaty rights which the United States has undertaken to comply 
with … the legal consequences of [a] breach have to be examined and taken into account in 
the course of review and reconsideration … the process of review and reconsideration 
should occur within the overall judicial proceedings relating to the individual defendant 
concerned’.60

(C)  Ultra vires or unauthorized acts
It has long been apparent in the sphere of domestic law that acts of public authorities which 
are ultra vires should not by that token create immunity from legal consequences for the 
state.61 In international law there is a clear reason for disregarding a plea of unlawfulness 
under domestic law: the lack of domestic authority cannot be decisive as to the 
international responsibility of the state.

It is thus well established that states may be responsible for ultra vires acts of their officials 
committed within their apparent or general scope of authority. In Union Bridge Co, a British 
official of the Cape Government Railways appropriated neutral (US) property during the 
Second Boer War, mistakenly believing it was not neutral: the tribunal considered that 
responsibility was not affected by the official’s mistake or the lack of intention on the part 
of the British authorities to appropriate the material, stating that the conduct was within 
the general scope of duty of the official.62 In Caire, two officers in the Conventionist forces 
controlling Mexico had demanded money under threat of death, and had ordered the 
shooting of their victim when the money was not forthcoming. In holding Mexico 
responsible, the Commission said:

The State also bears an international responsibility for all acts committed by its 
officials or its organs which are delictual according to international law, regardless 
of whether the official or organ has acted within the limits of his competency or has 
exceeded those limits … However, in order to justify the admission of this objective 
responsibility of the State for acts committed by its officials or organs outside their 
competence, it is necessary that they should have acted, at least apparently, as 
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authorized officials or organs, or that, in acting, they should have used powers or 
measures appropriate to their official character …63

In Youmans, the Commission stated: ‘[s]oldiers inflicting personal injuries or committing 
wanton destruction or looting always act in disobedience of some rules laid down by 
superior authority. There could be no responsibility whatever for such misdeeds if the view 
were taken that any acts committed by soldiers in contravention of instructions must always 
be considered as personal acts.’64

(p. 534) It is not always easy to distinguish personal acts and acts within the scope of 
(apparent) authority. In the case of higher organs and officials, the presumption will be that 
there was an act within the scope of authority.65 Where the standard of conduct required is 
very high, as in the case of military leaders and cabinet ministers in relation to control of 
armed forces, it may be quite inappropriate to use the dichotomy of official and personal 
acts: here, as elsewhere, much depends on the type of activity and the related 
consequences in the particular case.66

It is not difficult to find cases in which the acts of state agents were clearly ultra vires and 
yet responsibility has been affirmed. In the Zafiro, the US was held responsible for looting 
by the civilian crew of a merchant vessel employed as a supply vessel by US naval forces, 
under the command of a merchant captain who in turn was under the orders of an 
American naval officer.67 The tribunal emphasized the failure to exercise proper control in 
the circumstances.68 What really matters, however, is the amount of control which ought to 
have been exercised in the particular circumstances, not the amount of actual control.69

This principle is of particular importance in relation to administrative practices involving 
violations of human rights, as well as the conduct of armed forces during conflict. In Armed 
Activities (DRC v Uganda), the International Court observed that customary international 
law provides that, in the case of armed conflict, all the acts of a state’s armed forces are 
attributable to that state, regardless of which instructions were given or whether personnel 
acted ultra vires:

The conduct of individual soldiers and officers of the UPDF [Uganda People’s 
Defence Force] is to be considered as the conduct of a State organ. In the Court’s 
view, by virtue of the military status and function of Ugandan soldiers in the DRC, 
their conduct is attributable to Uganda. The contention that the persons concerned 
did not act in the capacity of persons exercising governmental authority in the 
particular circumstances, is therefore without merit.70

In Velásquez Rodríguez, the Inter-American Court of Human Rights observed that unlawful 
conduct may arise from acts of any state organs, officials, or public entities and that:

[t]his conclusion is independent of whether the organ or official has contravened 
provisions of internal law or overstepped the limits of his authority: under (p. 535) 
international law a State is responsible for the acts of its agents undertaken in their 
official capacity and for their omissions, even when those agents act outside the 
sphere of their authority or violate internal law.71

(D)  Mob violence, insurrection, revolution, and civil war
The general principles considered here apply to a variety of situations involving acts of 
violence either by persons not acting as agents of the lawful government of a state, or by 
persons acting on behalf of a rival or candidate government set up by insurgents.72 The 
latter may be described as a ‘de facto government’. In the case of localized riots and mob 
violence, substantial neglect to take reasonable precautionary and preventive action and 
inattention amounting to outright indifference or connivance on the part of responsible 
officials may create responsibility for damage to foreign public and private property in the 
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area.73 In the proceedings arising from the seizure of US diplomatic and consular staff as 
hostages in Tehran, the International Court based responsibility for breaches of the law of 
diplomatic relations on the failure of the Iranian authorities to control the militants (in the 
early phase) and also on the adoption and approval of the acts of the militants (at the later 
stage).74

McNair extracts five principles from the reports of the legal advisers of the British Crown 
on the responsibility for the consequences of insurrection or rebellion. The first three 
principles are as follows:

(i)  A State on whose territory an insurrection occurs is not responsible for 
loss or damage sustained by a foreigner unless it can be shown that the 
Government of that State was negligent in the use of, or in the failure to use, 
the forces at its disposal for the prevention or suppression of the insurrection;

(ii)  this is a variable test, dependent on the circumstances of the insurrection;

(iii)  such a State is not responsible for the damage resulting from military 
operations directed by its lawful government unless the damage was wanton 
or unnecessary, which appears to be substantially the same as the position of 
belligerent States in an international war. 75

The general rule of non-responsibility rests on the premise that even objective responsibility 
requires a normal capacity to act, and a major internal upheaval is (p. 536) tantamount to 
force majeure. But uncertainty arises when the qualifications put on the general rule are 
examined. There is general agreement among writers that the rule of non-responsibility 
cannot apply where the government concerned has failed to show due diligence.76 However, 
the decisions of tribunals and the other sources offer no definition of ‘due diligence’. No 
doubt the application of this standard will vary according to the circumstances,77 yet, if 
‘due diligence’ is taken to denote a fairly high standard of conduct, the exception will 
overwhelm the rule. In a comment on the Harvard Research Draft it is stated that: 
‘[i]nasmuch as negligence on the part of the government in suppressing an insurrection 
against itself is improbable, the claimant should be deemed to have the burden of showing 
negligence.’78

In fact, there is no modern example of a state being held responsible for negligent failure to 
suppress insurgents. The ILC made the point in its commentary to ARSIWA Article 10, 
referring to ‘[t]he general principle that the conduct of an insurrectional or other movement 
is not attributable to the State … on the assumption that the structures and organization of 
the movement are and remain independent of those of the State … Exceptional cases may 
occur where the State was in a position to adopt measures of vigilance, prevention or 
punishment in respect of the movement’s conduct but improperly failed to do so.’79 There is 
older authority for the view that the granting of an amnesty to rebels constitutes a failure of 
duty and an acceptance of responsibility for their acts, but again this is doubtful absent 
conduct of the state amounting to complicity or adoption.80

The other two principles propounded by McNair are generally accepted:

(iv)  such a State is not responsible for loss or damage caused by the 
insurgents to a foreigner after that foreigner’s State has recognized the 
belligerency of the insurgents;

(v)  such a State can usually defeat a claim in respect of loss or damage 
sustained by resident foreigners by showing that they have received the same 
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treatment in the matter of protection or compensation, if any, as its own 
nationals (the plea of diligentia quam in suis). 81

Victorious rebel movements are responsible—qua new government of the state—for 
unlawful acts or omissions by their forces occurring during the course of the conflict.82 The 
state also remains responsible for the unlawful conduct of the previous government.

(p. 537) (E)  Joint responsibility
The principles relating to joint responsibility of states83 remain indistinct, and municipal 
analogies are unhelpful.84 A rule of joint and several responsibility in delict should certainly 
exist as a matter of principle, but practice is scarce.85 Practice in the matter of reparation 
payments for unlawful invasion and occupation in the immediate postwar period rested on 
the assumption that Axis countries were liable on the basis of individual causal contribution 
to damage and loss, unaffected by the existence of co-belligerency.86 However, if there is 
joint participation in specific actions, for example where state A supplies planes and other 
material to state B for unlawful dropping of guerrillas and state B operates the aircraft, 
what is to be the position?

In Certain Phosphate Lands in Nauru (Nauru v Australia), the International Court held that 
the possibility of the existence of joint and several responsibility of three states responsible 
for the administration of the trust territory at the material time did not render inadmissible 
a claim brought against only one of them.87 The question of substance was reserved for the 
merits. In fact, a negotiated settlement was reached88 and, subsequently, the UK and New 
Zealand, the other states involved, agreed to pay contributions to Australia on an ex gratia 
basis.89

ARSIWA Article 47 incorporates this reasoning, providing that the responsibility of each 
state may be invoked in the case of a plurality of responsible states, as long as total 
compensation does not exceed the damage suffered by the injured state. In other words, 
each state is separately responsible and that responsibility is not reduced by the fact that 
one or more other states are also responsible for the same act.

(F)  Complicity
In Genocide (Bosnia and Herzegovina v Serbia and Montenegro), an issue arose concerning 
Serbia’s alleged complicity for genocide within the meaning of Article III(e) of the Genocide 
Convention.90 The Court said:

[A]lthough ‘complicity’, as such, is not a notion which exists in the current 
terminology of the law of international responsibility, it is similar to a category 
found among the customary rules constituting the law of State responsibility, that of 
the ‘aid or assistance’ furnished by one State for the commission of a wrongful act 
by another State … to ascertain whether the Respondent is responsible for 
‘complicity in genocide’ within the meaning of Article III, paragraph (e), which is 
what the Court now has to do, it must examine whether (p. 538) organs of the 
respondent State, or persons acting on its instructions or under its direction or 
effective control, furnished ‘aid or assistance’ in the commission of the genocide in 
Srebrenica, in a sense not significantly different from that of those concepts in the 
general law of international responsibility.91

The Court thereby endorsed ARSIWA Article 16, which provides:

Aid or assistance in the commission of an internationally wrongful act
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A State which aids or assists another State in the commission of an internationally 
wrongful act by the latter is internationally responsible for doing so if:

(a)  That State does so with knowledge of the circumstances of the 
internationally wrongful act; and

(b)  The act would be internationally wrongful if committed by that State.

This is a potentially wide-ranging principle of ancillary responsibility (although important 
clarifications are offered in the commentary).92

(G)  Approval or adoption by a state of wrongful acts
Responsibility accrues, quite apart from the operation of other factors, if a state accepts or 
otherwise adopts the conduct of private persons or entities as its own.93 The International 
Court applied this principle to the actions of the militants in Tehran Hostages.94 It is 
expressed in ARSIWA Article 11, which specifies that the state only becomes responsible ‘if 
and to the extent that the State acknowledges and adopts the conduct in question as its 
own’. The commentary adds:

The phrase … is intended to distinguish cases of acknowledgement and adoption 
from cases of mere support or endorsement … In international controversies States 
often take positions which amount to ‘approval’ or ‘endorsement’ of conduct in 
some general sense but do not involve any assumption of responsibility. The 
language of ‘adoption’, on the other hand, carries with it the idea that the conduct 
is acknowledged by the State as, in effect, its own conduct.95

4.  Breach of an International Obligation
(A)  ‘Vicarious responsibility’
In general, broad formulae on state responsibility are unhelpful and, when they suggest 
municipal analogies, even a source of confusion. Unhappily, Oppenheim draws a distinction 
between original and vicarious state responsibility. Original responsibility flows from acts 
committed by, or with authorization of, the government of a state; (p. 539) vicarious 
responsibility flows from unauthorized acts of the agents of the state.96 It is true that the 
legal consequences of the two categories of acts may not be the same; but there is no 
fundamental difference between the two categories, and, in any case, the use of ‘vicarious 
responsibility’ here is surely erroneous.

(B)  ‘Objective responsibility’
Technically, objective responsibility rests on the doctrine of the voluntary act: provided that 
agency and causal connection are established, there is a breach of duty by result alone. 
Defences, such as force majeure, are available, but the defendant has to exculpate itself.97 

In the conditions of international life, which involve relations between complex communities 
acting through a variety of institutions and agencies, the public law analogy of the ultra 
vires act is more realistic than seeking a subjective culpa in specific natural persons who 
may, or may not, ‘represent’ the legal person (the state) in terms of wrongdoing. Where, for 
example, an officer in charge of a cruiser on the high seas orders the boarding of a fishing 
vessel flying the flag of another state, there being no legal justification for the operation, 
and the act being in excess of authority, a tribunal will not regard pleas that the acts were 
done in good faith, or under a mistake of law, with any favour.98
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The practice of states and the jurisprudence both of arbitral tribunals and the International 
Court have followed the theory of objective responsibility as a general principle (which may 
be modified or excluded in certain cases).99 Objective tests of responsibility were employed 
by the US–Mexico General Claims Commission in Neer100 and Roberts.101 In Caire,102 

Verzijl, President of the Franco-Mexican Claims Commission, applied:

the doctrine of the objective responsibility of the State, that is to say, a 
responsibility for those acts committed by its officials or its organs, and which they 
are bound to perform, despite the absence of faute on their part … The State also 
bears an international responsibility for all acts committed by its officials or its 
organs which are delictual according to international law, regardless of whether the 
official organ has acted within the limits of his competency or has exceeded those 
limits …. However, in order to justify the admission of this objective responsibility of 
the State for acts committed by its officials or organs outside their competence, it is 
necessary that they should have acted, at least apparently, as authorised officials or 
organs, or that, in acting, they should have used powers or measures appropriate to 
their official character …103

(p. 540) This view has general support in the literature.104 At the same time, certain 
authorities have supported the Grotian view that culpa provides the basis of state 
responsibility in all cases.105 A small number of arbitral awards also support the culpa 
doctrine.106 In Home Missionary Society, the tribunal referred to a ‘well-established 
principle of international law that no government can be held responsible for the act of 
rebellious bodies of men committed in violation of its authority, where it is itself guilty of no 
breach of good faith, or of no negligence in suppressing insurrection’.107 However, many of 
the awards cited in this connection are concerned with the standard of conduct required by 
the law in a particular context, for example claims for losses caused by acts of rebellion, of 
private individuals, of the judiciary, and so on. Thus in Chattin, the General Claims 
Commission described the judicial proceedings in Mexico against Chattin as ‘being highly 
insufficient’ and referred, inter alia, to ‘an insufficiency of governmental action 
recognizable by every unbiased man’.108 Chattin had been convicted on a charge of 
embezzlement and sentenced by the Mexican court to two years’ imprisonment. The 
Commission referred to various defects in the conduct of the trial and remarked that ‘the 
whole of the proceedings discloses a most astonishing lack of seriousness on the part of the 
Court’. Furthermore, both writers and tribunals sometimes use the words faute or fault to 
mean a breach of legal duty, an unlawful act.109 Culpa, in the sense of lack of due diligence, 
will be relevant when its presence is demanded by a particular rule of law. Objective 
responsibility would seem to come nearer to being a general principle, and provides a 
better basis for maintaining acceptable standards in international relations and for 
effectively upholding the principle of reparation.

The proposition that the type of advertence required varies with the legal context can be 
illustrated by Corfu Channel. There the Court was concerned with the particular question of 
responsibility for the creation of danger in the North Corfu Channel by the laying of mines, 
warning of which was not given. The necessary predicate for responsibility was Albania’s 
knowledge of the presence of the mines. The Court considered ‘whether it has been 
established by means of indirect evidence that Albania has knowledge of mine-laying in her 
territorial waters independently of any connivance on her part in this operation’.110 Later 
on, it concluded that the laying of the minefield ‘could not have been accomplished without 
the knowledge of the Albanian Government’ and referred to ‘every State’s obligation not to 
allow knowingly its (p. 541) territory to be used for acts contrary to the rights of other 
States’.111 Responsibility thus rested on violation of a particular legal duty. The Court was 
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not concerned with culpa as such, and it fell to the dissentients to affirm the doctrine of 
culpa.112

In Genocide (Bosnia and Herzegovina v Serbia and Montenegro), the International Court 
excluded the culpa doctrine, reaffirming what it termed ‘the well-established rule, one of 
the cornerstones of the law of State responsibility, that the conduct of any State organ is to 
be considered an act of the State under international law, and therefore gives rise to the 
responsibility of the State if it constitutes a breach of an international obligation of the 
State. This rule, which is one of customary international law, is reflcted in Article 4 of the 
ILC Articles on State Responsibility.’113

Although culpa is not a general condition of responsibility, it may play an important role in 
certain contexts. Thus, where the loss complained of results from acts of individuals not 
employed by the state, or from activities of licensees or trespassers on the territory of the 
state, responsibility will depend on an unlawful omission. In this type of case, questions of 
knowledge may be relevant in establishing responsibility for failure to act.114 However, 
tribunals may set standards of ‘due diligence’ and the like, in respect of the activities, or 
failures to act, of particular organs. In effect, since looking for specific evidence of a lack of 
proper care on the part of state organs is often a fruitless task, the issue becomes one of 
causation.115 In the Lighthouses arbitration between France and Greece one of the claims 
arose from the eviction of a French firm from their offices in Salonika and the subsequent 
loss of their stores in a fire which destroyed the temporary premises. The Permanent Court 
of Arbitration said:

Even if one were inclined … to hold that Greece is in principle responsible for the 
consequences of that evacuation, one could not … admit a causal relationship 
between the damage caused by the fire, on the one part, and that following on the 
evacuation, on the other, so as to justify holding Greece liable for the disastrous 
effects of the fire … The damage was neither a foreseeable nor a normal 
consequence of the evacuation, nor attributable to any want of care on the part of 
Greece. All causal connection is lacking, and in those circumstances Claim No 19 
must be rejected.116

In any event, as Judge Azevedo pointed out in his dissenting opinion in Corfu Channel,117 

the relations of objective responsibility and the culpa principle are very close: the effect of 
the judgment was to place Albania under a duty to take reasonable care to discover 
hazardous activities of third parties.

When a state engages in lawful activities, responsibility may be generated by culpa in the 
execution of the lawful measures. In In re Rizzo, concerning the sequestration of Italian 
property in Tunisia by the French government after the defeat of Italy, the (p. 542) 
Conciliation Commission said: ‘the act contrary to international law is not the measure of 
sequestration, but an alleged lack of diligence on the part of the French State—or, more 
precisely, of him who was acting on its behalf—in the execution of the said measure …’118 

The existence and extent of culpa may affect the extent of damages,119 and, of course, a 
requirement to exercise due diligence may be stipulated in treaty provisions.

(C)  The problem of state motive or intent
Motive or intention is frequently a specific element in the definition of permitted conduct. 
Once it is established that conduct is unlawful, however, the fact that an ultra vires act of an 
official is accompanied by malice, that is, an intention to cause harm, without regard to 
whether or not the law permits the act, does not affect the responsibility of the state 
(although it may be relevant to quantum). Indeed, the principle of objective responsibility 
dictates the irrelevance of intention to harm as a condition of responsibility. Yet general 
propositions of this sort should not lead to the conclusion that intention plays no role. For 
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example, the existence of a deliberate intent to injure may have an effect on remoteness of 
damage as well as helping to establish the breach of duty.120

(D)  The individuality of issues
At this stage it is perhaps unnecessary to repeat that oversimplification of the problems, 
and too much reliance on general propositions about objective responsibility and the like, 
can result in lack of finesse in approaching particular issues. Legal issues, particularly in 
disputes between states, have an individuality which resists a facile application of general 
rules. Much depends on the assignment of the burden of proof, the operation of the law of 
evidence, acquiescence and even estoppel, the terms of the compromis, and the content of 
the relevant substantive rules or treaty provisions.

Thus in Corfu Channel, the approach adopted by the majority fails to correspond neatly with 
either the culpa doctrine or the test of objective responsibility. ‘Intention’ is a question- 
begging category and appears in the case only in specialist roles. Thus, in the case of the 
British passage ‘designed to affirm a right which had been unjustly denied’ by Albania, 
much turned on the nature of the passage.121 Taking all the circumstances into account, the 
Court held that the passage of two cruisers and two destroyers through part of the North 
Corfu Channel constituting Albanian territorial waters, was an innocent passage. As to the 
laying of the mines which damaged the destroyers, Saumarez and Volage, the Court looked 
for evidence of knowledge on the part of Albania. The case also illustrates the interaction of 
the principles of proof and responsibility. The Court said:

[I]t cannot be concluded from the mere fact of the control exercised by a State over 
its territory and waters that that State necessarily knew, or ought to have known, of 
any (p. 543) unlawful act perpetrated therein, nor yet that it necessarily knew, or 
should have known, the authors. This fact, by itself and apart from other 
circumstances, neither involves prima facie responsibility nor shifts the burden of 
proof.

On the other hand, the fact of this exclusive territorial control exercised by a State 
within its frontiers has a bearing upon the methods of proof available to establish 
the knowledge of that State as to such events …. The Court must examine … 
whether it has been established by means of indirect evidence that Albania has 
knowledge of mine-laying in her territorial waters independently of any connivance 
on her part in this operation. The proof may be drawn from inferences of fact, 
provided they leave no room for reasonable doubt. The elements of fact on which 
these inferences can be based may differ from those which are relevant to the 
question of connivance.122

(E)  Liability for lawful acts
It may happen that a rule provides for compensation for the consequences of acts which are 
not unlawful in the sense of being prohibited.123 Thus, Article 110 of the UN Convention on 
the Law of the Sea (UNCLOS) provides for the boarding of foreign merchant ships by 
warships where there is reasonable ground for suspecting piracy or certain other activities. 
Paragraph 3 then provides: ‘[i]f the suspicions prove to be unfounded, and provided that the 
ship boarded has not committed any act justifying them, it shall be compensated for any 
loss or damage that may have been sustained.’124

Liability for acts not prohibited by international law has acquired great relevance in the 
field of international environmental law, as lawful economic activity may produce pollution 
and other externalities that transcend the borders of a single state.125 Yet there is little 
authority supporting the category as such, apart from express stipulations such as Article 
110(3). In Trail Smelter, a smelter located in Canada was producing air pollution which 
affected the US. The Arbitral Tribunal considered that Canada was responsible under 
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international law for the damage, regardless of the legality of the activity itself. Drawing 
analogies essentially from domestic law cases, the tribunal concluded ‘that, under the 
principles of international law, as well as of the law of the United States, no State has the 
right to use or permit the use of its territory in such a manner as to cause injury by fumes in 
or to the territory of another or the properties or persons therein, when the case is of 
serious consequence and the injury is established by clear and convincing evidence’.126

(p. 544) The topic was examined at length by the ILC, which eventually concluded in 2006 
its Draft Principles on the Allocation of Loss in the Case of Transboundary Harm Arising out 
of Hazardous Activities.127 Principle 4(1) provides that states must ‘ensure that prompt and 
adequate compensation is available for victims of transboundary damage’. While it is 
doubtful whether courts will be willing to impose responsibility for transboundary damage 
on states in the absence of an express obligation,128 specific regimes have been advanced 
for establishing different means of legal redress in the case of environmental harm.129

In all of these cases, one can always refer back to the duty of due diligence. The fact that an 
activity is itself not prohibited by international law does not exclude that damage caused by 
poor judgement or poor management in carrying out the activity cannot entail 
responsibility.130 In that sense, the sole example unanimously accepted as creating liability 
for an act that is entirely lawful under international law is contained in the 1972 Convention 
on International Liability for Damage Caused by Space Objects. Article II provides that ‘[a] 
launching State shall be absolutely liable to pay compensation for damage caused by its 
space object on the surface of the Earth or to aircraft in flight’; Article III contains the usual 
provision of liability for fault in the case of damage caused by a space object outside the 
surface of the earth.131

(F)  ‘Abuse of rights’
Several legal systems recognize the doctrine of abuse of rights.132 Thus, Article 1912 of the 
Mexican Civil Code: ‘If in the exercise of a right damage is caused to another, there is an 
obligation to indemnify the injured party if it is shown that the right was exercised only to 
cause injury, without any benefit to the holder of the right.’133 This doctrine has had, 
however, only limited support from international tribunals.134 In Certain German Interests 
in Polish Upper Silesia, the Permanent Court held that after the peace treaty came into 
force and until the transfer of sovereignty over Upper Silesia the right to (p. 545) dispose of 
state property in the territory remained with Germany. Alienation would constitute a breach 
of her obligations if there was a ‘misuse’ of this right.135 But in the view of the Court, 
German policy in alienating land in that case amounted to no more than the normal 
administration of public property.

In Free Zones of Upper Savoy and the District of Gex, the Court held that French fiscal 
legislation applied in the free zones (which were French territory), but that ‘a reservation 
must be made as regards the case of abuse of a right, an abuse which, however, cannot be 
presumed by the Court’.136 It is not unreasonable to regard the principle of abuse of rights 
as a general principle of law, one which has sometimes been incorporated in treaty 
provisions, for example Article 300 of UNCLOS.137 However, its application is a matter of 
considerable delicacy. After considering the work of the International Court, Lauterpacht 
observed:

These are but modest beginnings of a doctrine which is full of potentialities and 
which places a considerable power, not devoid of a legislative character, in the 
hands of a judicial tribunal. There is no legal right, however well established, which 
could not, in some circumstances, be refused recognition on the ground that it has 

126

127

128

129

130

131

132

133

134

135

136

137



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

been abused. The doctrine of abuse of rights is therefore an instrument which … 
must be wielded with studied restraint.138

In some cases, the doctrine may help to explain the genesis of a rule of law, for example the 
principle that no state has a right to use or permit the use of its territory in such a manner 
as to cause injury by fumes to the territory of another.139 Often it represents a plea for 
legislation or the modification of rules to suit special circumstances. In general, the 
question is whether the exercise of a state power or privilege is dependent on the presence 
of certain objectives. The presumption in the case of acts prima facie lawful is that motive is 
irrelevant, but the law may provide otherwise. When the criteria of good faith, 
reasonableness, normal administration, and so on are provided by an existing legal rule, 
reference to ‘abuse of rights’ adds nothing. Similarly, in the case of international 
organizations, responsibility for excess of authority, détournement de pouvoir, exists 
independently of any general principle of abuse of rights. In conclusion, while the doctrine 
is a useful agent in the progressive development of the law as a general principle, it is not 
part of (p. 546) positive international law. Indeed, it is doubtful if it could be safely 
recognized as an ambulatory doctrine, since it would encourage doctrines as to the 
relativity of rights and would result, outside the judicial forum, in instability.

5.  Circumstances Precluding Wrongfulness
Circumstances precluding wrongfulness, which have been variously and sometimes 
confusingly described as ‘justifications’, ‘excuses’, and ‘exceptions’, provide states with 
defences to the responsibility that would otherwise be engaged where a state fails to 
comply with an international obligation.140 These defences do not necessarily terminate or 
suspend the underlying obligation. In this sense, they act less as a sword than as a shield: 
they cut down neither the obligation nor the primary rule underlying it; they merely defend 
against them.141

The existence of a separate category for ‘defences’ should imply a legal burden of proof on 
the proponents of defences, and some adjudicating organs, such as the WTO Appellate 
Body, have instituted complex procedural rules. In EC—Tariff Preferences, it said:

In cases where one provision permits, in certain circumstances, behaviour that 
would otherwise be inconsistent with an obligation in another provision, and one of 
the two provisions refers to the other provision, the Appellate Body has found that 
the complaining party bears the burden of establishing that a challenged measure is 
inconsistent with the provision permitting particular behaviour only where one of 
the provisions suggests that the obligation is not applicable to the said measure. 
Otherwise, the permissive provision has been characterized as an exception, or 
defence, and the onus of invoking it and proving the consistency of the measure 
with its requirements has been placed on the responding party.142

But this is not always the case. In international law, the incidence of the burden of proof is 
not simply dependent on a claimant–respondent relation as assumed in systems of 
municipal law.143 When cases are submitted to courts through a compromis, neither party 
can be considered respondent, and often both make affirmative claims. Moreover, defences 
such as extinctive prescription and consent (acquiescence or waiver) may be considered as 
issues of admissibility or may be reserved to the merits. In general, the rule is actori 
incumbit probatio (who asserts a proposition must prove it).

The emergence of a diversity of treaty regimes means that specialized courts may consider 
themselves unable to examine an argument based on a rule outside their domain of 
competence. This is particularly the case when the circumstance (p. 547) argued is the 
application of general countermeasures before a specialized tribunal. In Mexico—Soft 
Drinks, Mexico claimed that its WTO-inconsistent measures were in fact countermeasures 

138

139

140

141

142

143



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

necessary to secure compliance by the US with its North American Free Trade Agreement 
(NAFTA) obligations. The WTO Appellate Body rejected this argument, affirming the 
impossibility for WTO adjudicative organs ‘to assess whether the relevant international 
agreement has been violated’.144 Even a tribunal considering an argument based on its own 
treaty regime may consider that a circumstance precluding wrongfulness is not applicable 
with regard to a third party. In Cargill, Inc v Mexico, the tribunal affirmed that 
‘[c]ountermeasures may not preclude the wrongfulness of an act in breach of obligations 
owed to third States [and] would not necessarily have any such effect with regard to 
nationals of the offending State, rather than to the offending State itself.’145

Nonetheless, after much debate, the ILC included in ARSIWA six types of circumstances 
precluding wrongfulness: these are consent (Art 20), self-defence (Art 21), countermeasures 
(Art 22), force majeure (Art 23), distress (Art 24), and necessity (Art 25). These articles are 
complemented by Article 26, which provides that none of these circumstances ‘precludes 
the wrongfulness of any act of a State which is not in conformity with an obligation arising 
under a peremptory norm of general international law’, and Article 27, which relates to the 
consequences of circumstances precluding wrongfulness. Article 27 clarifies that the 
preceding articles are ‘without prejudice’ to ‘compliance with the obligation in question, if 
and to the extent that the circumstance precluding wrongfulness no longer exists’, and ‘the 
question of compensation for any material loss caused by the act in question’. Not 
everything about how these circumstances precluding wrongfulness operate is entirely 
logical; the very presence of this section has been criticized as being outside the scope of 
the Articles, since some of the circumstances—notably consent and self-defence—seem 
more akin to ‘primary’ rules, which define the content of obligations than to ‘secondary’ 
ones.146

(A)  Consent
ARSIWA Article 20 provides that ‘[v]alid consent by a State to the commission of a given act 
by another State precludes the wrongfulness of that act in relation to the former State to 
the extent that the act remains within the limits of that consent.’147 The meaning of ‘valid’ 
is a vexed question that may turn on the primary obligation in question as well as the 
circumstances of the case.148 But, in any event, consent must be ‘clearly established’ and 
‘actually expressed by the State rather than merely presumed (p. 548) on the basis that the 
State would have consented if it had been asked’.149 In addition, the person who consents 
must be authorized to do so on the state’s behalf and the consent must be freely given.150 

The scope of the consent is also critical: consent precludes wrongfulness only for the 
particular occasion or purpose consented to.151

(B)  Self-defence
ARSIWA Article 21 provides that ‘[t]he wrongfulness of an act of a State is precluded if the 
act constitutes a lawful measure of self-defence taken in conformity with the Charter of the 
United Nations.’152 This echoes the reservation by UN Charter Article 51 of the ‘inherent 
right of individual or collective self-defence’ despite the ban on ‘the threat or use of force’ 
in Article 2(4). As the term ‘lawful’ implies, Article 21 imports wholesale the primary rules 
applicable under the UN Charter (including the requirements of proportionality and 
necessity) on when and to what extent self-defence operates.153 Yet the ‘inherent right’ of 
self-defence does not itself belong among circumstances precluding wrongfulness, given 
that states exercising this right are not even potentially in breach of UN Charter Article 
2(4). Self-defence may, however, justify not only action taken despite UN Charter Article 
2(4) but also the non-performance of other obligations if it is related to that action. Self- 
defence therefore operates both as an inherent right and as a circumstance precluding 
wrongfulness. So, a state that acts in self-defence may also trespass on the aggressor 
state’s territory, interfere in its internal affairs, or disrupt its external trade. In all those 
circumstances, the state may invoke self-defence as a circumstance precluding 
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wrongfulness. Self-defence may not, however, be invoked in this way with respect to certain 
obligations, such as ‘obligations of total restraint during military conflict’,154 that in 
principle reject that possibility.

(C)  Countermeasures
Armed reprisals are clearly excluded by the law of the UN Charter.155 But ARSIWA Article 
22 provides that ‘[t]he wrongfulness of an act of a State not in conformity with an 
international obligation towards another State is precluded if and to the extent that the act 
constitutes a countermeasure taken against the latter State in accordance with Chapter II 
of Part Three.’ The most important of the conditions set down in Chapter II of Part Three, 
which are discussed further in the next chapter, is that the countermeasures must be non- 
forcible (ARSIWA Art 50(1)(a)).

(p. 549) (D)  Force majeure
Wrongfulness may be precluded by force majeure, which ARSIWA Article 23(1) defines as 
‘the occurrence of an irresistible force or of an unforeseen event, beyond the control of the 
State, making it materially impossible in the circumstances to perform the obligation’.156 
Force majeure is said to involve a situation that is ‘involuntary or at least involves no 
element of free choice’,157 although the meaning of ‘materially impossible’ is difficult to 
discern. It is clear, however, that it does not cover mere negligence and it must mean more 
than materially difficult.158 ARSIWA Article 23(2) contains two provisos. The first is that 
force majeure may not be invoked where ‘the situation of force majeure is due, either alone 
or in combination with other factors, to the conduct of the State invoking it’.159 The second 
is that force majeure may not be invoked where ‘the State has assumed the risk of that 
situation occurring’.

(E)  Distress
Distress,160 like necessity but unlike force majeure, more clearly precludes the 
wrongfulness of voluntary acts.161 ARSIWA Article 24(1) defines a situation of distress as 
one where ‘the author of the act in question has no other reasonable way … of saving the 
author’s life or the lives of other persons entrusted to the author’s care’. Situations of 
distress mostly occur where in extreme weather ships or aircraft seek refuge in another 
state’s territory without that latter state’s consent. Distress was accepted by an arbitral 
tribunal in the Rainbow Warrior case with respect to one of the French agents who claimed 
to require medical attention but in circumstances where his life was not in jeopardy,162 

although Article 24, drawing a clearer line, is ‘limited to cases where human life is at 
stake’.163 Article 24(2) contains two provisos, the first of which, as with force majeure, 
prevents the invocation of distress where the situation of distress ‘is due, either alone or in 
combination with other factors, to the conduct of the State invoking it’. The second proviso 
is different. It prevents the invocation of distress where ‘the act in question is likely to 
create a comparable or greater peril’.

(F)  Necessity
Necessity is the most controversial circumstance precluding wrongfulness, but it has also 
been the one that states have most frequently attempted to invoke before international 
tribunals.164 It has been doubted whether necessity exists as a general defence in the (p. 
550) law of state responsibility,165 and necessity must also be distinguished from the myriad 
emergency exceptions that lie within primary rules.166 It must also be distinguished from 
military necessity, which may be pleaded in certain contexts within the law of armed 
conflict and which also operates at the level of primary rules.167 In any event, necessity’s 
availability as a defence is circumscribed by rigorous conditions. ARSIWA Article 25 
provides that it may not be invoked unless the act in question ‘is the only way for the State 
to safeguard an essential interest against a grave and imminent peril; and … does not 
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seriously impair an essential interest of the State or States towards which the obligation 
exists, or of the international community as a whole’. Here ‘only’ means ‘only’; it is not 
enough if another lawful means is more expensive or less convenient.168 The state’s own 
essential interest must also outweigh any interest of another state to which the obligation 
exists or of the international community as a whole.169 There are in addition two provisos 
set out in Article 25(2). Necessity may not be invoked by a state if ‘the international 
obligation in question excludes the possibility of invoking necessity’ or if ‘the State has 
contributed to necessity’. The contribution has to be ‘sufficiently substantial and not merely 
incidental or peripheral’ in order to prevent the invocation of necessity.170

While necessity has been argued before a number of tribunals in a diversity of situations, its 
recognition as a possibility is usually followed by a denial of its applicability. This was so 
both before arbitral tribunals, in the Neptune171 and Russian Indemnity,172 and before 
courts, in Gabčíkovo-Nagymaros173 and M/V Saiga (No 2).174 In LG&E Energy Corp v 
Argentina, the tribunal affirmed that necessity ‘should be only strictly exceptional and 
should be applied exclusively when faced with extraordinary circumstances’,175 although it 
did accept that the circumstances were sufficiently exceptional in that case.176

6.  Conclusion
Of all the topics dealt with in Part One of the ILC Articles, that of attribution has 
undoubtedly been the most influential and probably also the most controversial. The key 
point is that what constitutes the state depends on the purpose of the inquiry. Treaty- 
making implies a central commitment of the state and the definition of who can commit the 
state is a fairly strict one, whereas the state once committed should (p. 551) comply at all 
levels of the organization. On the other hand, the concept of the state for the purposes of 
responsibility implies a distinction between the public and private sectors: the state is not 
responsible, as such, for the acts of private parties. True, in specific contexts it may have 
assumed a positive obligation of prevention, but the construct of positive obligations should 
not be used in a way which stretches the state too far. A generation of privatization of 
public sector entities and activities has reinforced the need for the distinction to be drawn, 
but there is no a priori definition at the international level of what constitutes a public 
sector activity, obvious state prerogatives apart. This often leaves the para-statal sector in a 
sort of limbo, and has produced an erratic pattern of decisions on ILC Articles 5 and 8.

The other major locus of activity concerning ILC Part One has been the cognate topic of 
implication of the state in the activity of other states (Part Four, and notably Art 16 
(complicity)). The potential responsibility of one state for collaborating in the wrongful 
conduct of another has probably had a useful restraining effect, if the progress made in 
cases such as Belhaj v Straw is any indication.177
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(p. 552) 26  Consequences of an internationally wrongful 
act
1.  Introduction
In the event of an internationally wrongful act by a state or other subject of international 
law, other states or subjects may be entitled to respond. This may be done by invoking the 
responsibility of the wrongdoer, seeking cessation, and/or reparation, or (if no other remedy 
is available) possibly by taking countermeasures. Cessation and reparation are dealt with in 
Part Two of the International Law Commission’s (ILC’s) 2001 Articles on Responsibility of 
States for Internationally Wrongful Acts (ARSIWA),1 whereas countermeasures are dealt 
with in Part Three. There are important differences between them: cessation and reparation 
are obligations which arise by operation of law on the commission of an internationally 
wrongful act, whereas countermeasures (if available at all) are an ultimate remedy which 
an injured state may take after efforts to obtain cessation and reparation have failed. They 
are responsive not just to the breach as such but to the responsible state’s failure to fulfil 
its secondary obligations, which is why they are dealt with in Part Three on invocation.

Not all states are entitled to respond to all breaches. For example, in bilateral relations (e.g. 
as between the parties to a bilateral treaty) only the parties are presumed to have rights, 
including standing to object. But not all legal relations are bilateral and that holds also for 
responsibility relations. This too is the subject matter of Part Three on invocation.2

(p. 553) 2.  Cessation, Reparation, Invocation
The consequences of international responsibility must be treated with care. They raise 
substantial issues as to the character of responsibility and are far from being a mere 
appendix. While the systems of responsibility developed within municipal legal systems may 
be helpful by way of analogy, in the sphere of international relations there are important 
elements, including the rules as to satisfaction, which might seem out of place in the law of 
tort and contract in common law systems, or in the law of obligations in civil law 
jurisdictions.

The terminology adopted here largely follows that of the ILC Articles of 2001, with some 
additions. The term ‘breach of an international obligation’ denotes an unlawful act or 
omission. ‘Damage’ denotes loss, damnum, usually a financial quantification of physical or 
economic injury or damage or of other consequences of such a breach. ‘Injury’ arises from 
breach of a legal duty and in such cases the only special feature is the absence of a neat 
method of quantifying loss. ‘Cessation’ refers to the basic obligation of compliance with 
international law, which in principle remains due in spite of any breaches. Cessation is 
required not as a means of reparation but as an independent obligation, whenever the 
obligation in question continues to exist. ‘Reparation’ will be used to refer to all measures 
which may be expected from the responsible state, over and above cessation: it includes 
restitution, compensation, and satisfaction. ‘Restitution’ refers to restitution in kind, a 
withdrawal of the wrongful measure, or the return of persons or assets seized illegally. 
While restitution and cessation may sometimes overlap—for example, in the case of release 
of an individual detained unlawfully—they remain conceptually distinct. ‘Compensation’ will 
be used to describe reparation in the narrow sense of the payment of money in the measure 
of the wrong done. ‘Satisfaction’ refers to means of redressing a wrong other than by 
restitution or compensation. It may take a variety of forms, including an apology, trial and 
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(on conviction) punishment of the individuals responsible, taking steps to prevent a 
recurrence of the breach, etc.

Underlying this way of looking at the problem are certain basic propositions about 
international responsibility (and about states as the primary subjects of responsibility). 
First, international responsibility is undifferentiated: just as custom and treaty are 
alternative (and even complementary) ways of generating obligation, so there is no 
difference in principle between responsibility arising, so to speak, ex contractu or ex 
delicto.3 For a state party to the UN Convention on the Law of the Sea (UNCLOS), the 
obligation to allow innocent passage through the territorial sea arises by treaty; for the US 
as a non-party, it arises under general international law. Materially, the obligations are 
indistinguishable and it would be odd if a wholly (p. 554) different regime of responsibility 
applied to one as compared with the other.4 Secondly, the regime of responsibility is 
undifferentiated also in the sense that it applies to the whole array of obligations under 
international law. There is no a priori limit to the content of international obligations, which 
can range from rules about navigation of submarines to the protection of the ozone layer.5 

In both cases, the primary point of having the rule is to ensure performance; the 
responsible state is not simply given an option to perform or pay (perhaps unquantifiable) 
damages. International law fulfils the function both of a public law system regulating 
shared resources (e.g. the oceans or the atmosphere) and a private law system covering 
bilateral (e.g. diplomatic) relations.6

Thirdly, and as a corollary, the function of reparation is, as far as possible, the restoration of 
relations reflected in the status quo ante. In Factory at Chorzów (Merits), the Permanent 
Court declared that:

The essential principle contained in the actual notion of an illegal act … is that 
reparation must, as far as possible, wipe out all the consequences of the illegal act 
and re-establish the situation which would, in all probability, have existed if that act 
had not been committed. Restitution in kind, or, if this is not possible, payment of a 
sum corresponding to the value which a restitution in kind would bear; the award, if 
need be, of damages for loss sustained which would not be covered by restitution in 
kind or payment in place of it—such are the principles which should serve to 
determine the amount of compensation due for an act contrary to international law.7

That was a claim for breach of a bilateral treaty having as its aim the protection of the 
interests of the claimant state. It is to be distinguished from the type of case in which the 
individual state is seeking to establish locus standi in order to protect legal interests not 
identifiable with itself alone or possibly with any state in particular. In standard cases, a 
state protects its own legal interests in seeking reparation for damage—material or 
otherwise—suffered by itself or its citizens. As put by the International Tribunal for the Law 
of the Sea (ITLOS) in M/V Saiga (No 2):

It is a well-established rule of international law that a State which suffers damage 
as a result of an internationally wrongful act by another State is entitled to obtain 
reparation for the damage suffered from the State which committed the wrongful 
act and that ‘reparation must, as far as possible, wipe out all the consequences of 
the illegal act and reestablish the situation which would, in all probability, have 
existed if that act had not been committed’.8

This definition of the obligation to make reparation, emphasizing its function of re- 
establishing the status quo ante, has been reaffirmed on numerous occasions by the (p. 
555) International Court,9 investment tribunals,10 international human rights courts and 
committees,11 and other bodies.12 This is complemented, in the case of injury suffered by 
nationals, by the rule, enunciated by the Permanent Court in Mavrommatis, that ‘[b]y taking 
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up the case of one of its subjects and by resorting to diplomatic action or international 
judicial proceedings on his behalf, a State is in reality asserting its own rights—its right to 
ensure, in the person of its subjects, respect for the rules of international law.’13 But there 
are also cases where states seek to vindicate collective or innominate interests, for example 
in the field of human rights or the environment. A different rule, expressed by the 
International Court in its famous dictum in Barcelona Traction, applies to these cases: ‘[i]n 
view of the importance of the rights involved, all States can be held to have a legal interest 
in their protection.’14 In practice, it may be difficult to apply reparation to interstate cases 
in which the obligations violated protect a community interest. The principle of full 
reparation applies generally, but the law has to take account of the range of possibilities.15 

In many cases, claimants will focus on cessation and redress to the individuals affected, or 
on remediation of environmental harm, without seeking reparation for themselves.16

3.  The Forms of Reparation
(A)  Restitution in kind and restitutio in integrum
To achieve the object of reparation,17 tribunals may give ‘legal restitution’ in the form of a 
declaration that an offending act of the executive, legislature, or judicature (p. 556) is 
unlawful and without international effect.18 Such action can be classified either as a 
genuine application of the principle of restitutio in integrum or as an aspect of satisfaction. 
Restitution in kind is a logical means of repairing an injury. Customary law or treaty may 
create obligations to which is annexed a power to demand specific restitution.19 Thus, in 
Chorzów Factory the Permanent Court took the view that the purpose of the Geneva 
Convention of 1922 being to maintain the economic status quo in Polish Upper Silesia, 
restitution was the ‘natural redress’ for violation of or failure to observe the treaty 
provisions.20 In imposing obligations on aggressor states to make reparation for the results 
of illegal occupation, the victims may be justified in requiring restitution of ‘objects of 
artistic, historical or archaeological value belonging to the cultural heritage of the 
[retro]ceded territory’.21 It would seem that territorial disputes may also be settled by 
specific restitution, although the declaratory form of judgments of the International Court 
often masks the element of restitution.22

Apart from express treaty provisions, restitution in kind, that is, specific restitution, is 
exceptional; the vast majority of claims conventions and agreements to submit to 
arbitration provide for the adjudication of pecuniary claims only.23 Writers24 and, from time 
to time, governments and tribunals25 assert a right to specific restitution, often (p. 557) 
quoting the Chorzów Factory dictum. The International Court reaffirmed in Pulp Mills that 
‘customary international law provides for restitution as one form of reparation for injury, 
restitution being the re-establishment of the situation which existed before occurrence of 
the wrongful act’.26 But, while this form of redress has a place in the law, it is difficult to 
state with any certainty the conditions of its application, outside cases in which it is 
provided for explicitly.

In Rainbow Warrior, New Zealand demanded the return to custody of two individuals 
released from detention by the French government in violation of a previous settlement. 
The tribunal understood that this was a case of cessation, and not of restitution, and went 
on to find that cessation could not be granted on the implausible ground that the unfulfilled 
obligation to detain had expired in the meantime.27 It can be accounted a case where the 
demands of dispute settlement triumphed over legal logic.

Tribunals should avoid encouraging the purchase of impunity by the payment of damages; 
specific restitution will be appropriate in certain cases. At the same time, in some situations 
it may be clear that a remedy which accommodates the internal competence of 
governments while giving redress to those adversely affected is to be preferred: restitution 
is too inflexible. ARSIWA Article 35 includes a proviso whereby restitution is only due if it 
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‘does not involve a burden out of proportion to the benefit deriving from restitution instead 
of compensation’. Two examples from the jurisprudence of the International Court illustrate 
the difficulty. In Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v 
Belgium), the Court recognized that a mere declaration of unlawfulness under international 
law would be insufficient, and considered that Belgium was under an obligation to cancel 
the arrest warrant issued illegally.28 In Avena, by contrast, the Court refused to order the 
cancellation of the death sentences passed without consular notification or assistance. It 
merely established that the US was under an obligation to provide means for reconsidering 
sentences issued in breach of the Vienna Convention on Consular Relations.29 The 
difficulties faced by the federal executive in the US political system had already generated 
non-compliance with the provisional measures ordered by the Court;30 these difficulties 
were amply confirmed in the Supreme Court decision in Medellín v Texas.31 On the other 
hand, what was unlawful in Arrest Warrant was that ‘the act of issuing the arrest warrant 
against the Congolese Minister for Foreign Affairs … was itself the subject-matter of the 
dispute. Since the Court found that act to be in violation of international law relating to 
immunity, the proper legal consequence was for the Court to order the cancellation (p. 558) 
of the arrest warrant … By contrast … it is not the convictions and sentences of the Mexican 
nationals which are to be regarded as a violation of international law, but solely certain 
breaches of treaty obligations which preceded them.’32

(B)  Compensation, damages
Monetary compensation is usually an appropriate and often the only remedy for injury 
caused by an unlawful act.33 Under ARSIWA Article 36, whenever restitution is not possible 
compensation becomes the standard consequence for injury, covering ‘any financially 
assessable damage including loss of profits’. This is consistent with the long-standing 
jurisprudence of international courts, tribunals, and claims commissions. In its judgment in 
Gabčíkovo-Nagymaros, the Court reaffirmed the ‘well-established rule of international law 
that an injured State is entitled to obtain compensation from the State which has committed 
an internationally wrongful act for the damage caused by it’.34

Awarding compensation is straightforward enough in the case of material damages, 
whether to a state or to its nationals. Starting with the commissions under the 1794 Jay 
Treaty, claims commissions and arbitral tribunals have been established by treaty to rule on 
claims and determine the extent of damages following situations of conflict.35 Although the 
International Court has seldom awarded damages,36 its jurisprudence has served as a basis 
both for lump sum agreements37 and for awards by other international bodies, such as the 
Iran–US Claims Tribunal,38 the UN Compensation Commission,39 and the Eritrea–Ethiopia 
Claims Commission.40 The burgeoning jurisprudence of investment tribunals deals almost 
exclusively with claims for pecuniary compensation.41

(p. 559) When it comes to quantifying damages, international tribunals face the same 
problems as other tribunals as regards indirect damage and deal with the issues in much 
the same way.42 The particular context of and the mode of breach may determine the 
approach to damages.43 While problems of causation may present particular theoretical 
difficulties,44 ARSIWA pragmatically avoids the issue, leaving specific determinations to the 
particularities of each case. This is consistent with the practice, for, even if tribunals are 
often obscure in this respect, there is a close connection between ‘remoteness’ and 
‘measure of damages’, on the one hand, and substantive rules on the other.

One nonetheless finds important similarities in the reasoning of adjudicators. In LG&E v 
Argentina, a tribunal of the International Centre for the Settlement of Investment Disputes 
(ICSID) considered that the appropriate amount of damages, given the ‘economic collapse 
that affected all assets in the country’, was that of which Argentina’s conduct was the 
‘proximate cause’.45 The same standard was used by the Eritrea–Ethiopia Claims 
Commission when deciding which damages to consider as connected with the violation of 
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jus ad bellum by Eritrea. While observing that other criteria (‘any direct injury’ and damage 
‘reasonably foreseeable’) had been used in the past,46 the Commission noted that if:

a State initiating a conflict through a breach of the jus ad bellum is liable under 
international law for a wide range of ensuing consequences, the initiating State will 
bear extensive liability whether or not its actions respect the jus in bello … 
Imposing extensive liability for conduct that does not violate the jus in bello risks 
eroding the weight and authority of that law and the incentive to comply with it, to 
the injury of those it aims to protect.47

Both tribunals seem to have had in mind the need to adjust the amount of compensation in 
such a way that it fitted the wrongful conduct. Outside the few cases of objective liability,48 

it may be that the rule is simply that if harm is caused by wrongful or negligent conduct, 
whether or not in the course of lawful activity, then compensation is payable. The scale of 
compensation in cases of lawful activity may be less ambitious than that applicable to 
activity unlawful at birth, such as unprovoked attacks or unlawful expropriations. In SD 
Myers, Inc v Canada, the tribunal went to great pains to identify the proportion of the 
losses suffered by the claimant which were in fact connected with the period in which 
Canada was in breach of its obligations under the North American Free Trade Agreement 
(NAFTA).49

ARSIWA Article 36(2) recognizes that compensation for loss of profits may be appropriate in 
certain cases. Quantifying damages in relation to profits anticipated after the date of 
judgment can give rise to difficulties, but international tribunals have awarded such 
damages where they have not been speculative, such as where the (p. 560) claimed 
damages arise out of contractually protected interests or a well-established history of 
dealings.50

There has been some debate as to the possibility of ‘punitive’ or ‘penal’ damages in 
international law.51 The notion of ‘punitive’ damages, which derives from the common law, 
involves the payment of damages in addition to those corresponding to actual losses 
suffered, in circumstances where a party has acted with recklessness, malice, or deceit, or 
otherwise reprehensibly. They are by their nature not compensatory and the ILC took the 
position that they had no place in international law, either as a matter of compensation or 
satisfaction.52 The problem of ‘punitive’ or ‘penal’ damages also concerns in part the 
granting of compensation for breach of legal duties without actual damage, for example by 
unlawful but temporary intrusion into the territory or airspace of another state. The award 
of compensation in such cases is sometimes described as ‘penal damages’,53 but this is 
incorrect: their characterization by the ILC as ‘moral damages’ is more accurate.54 

Fitzmaurice expressed the view that any breach of treaty entails the payment of ‘some 
damages … irrespective of whether the breach has caused any actual material damage or 
pecuniary loss’.55 However, tribunals are cautious in approaching cases of non-material 
loss, and there is no simple solution to the problem of valuation of such losses.

In Janes, the US presented a claim based on a failure by Mexico to take adequate steps to 
apprehend the murderer of a US citizen.56 The award approached compensation in terms of 
the damage caused to the individuals concerned rather than to the US,57 and gave 
compensation to the relatives of Janes for the ‘indignity’ caused by the non-punishment of 
the criminal.58 However, the US was expressly claiming ‘on behalf of’ Janes’s dependants, 
and the only concern of the Claims Commission was one of valuation rather than ascription. 
Although the practice of awarding ‘nominal’ or ‘token’ damages was once common,59 

violations of national honour or dignity will nowadays often be dealt with by satisfaction, 
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agreed with the responsible state or awarded by a tribunal in the form of a declaratory 
judgment.60

(p. 561) (C)  Satisfaction
(i)  The role of satisfaction
Satisfaction61 is the remedy ‘for those injuries, not financially assessable, which amount to 
an affront to the State’.62 Satisfaction may take many forms, which may be cumulative: 
apologies or other acknowledgement of wrongdoing by means of payment of an indemnity 
or a (somewhat outmoded) salute to the flag; the trial and punishment of the individuals 
concerned, or the taking of measures to prevent a recurrence of the harm. In the I’m Alone, 
the Canadian government complained of the sinking on the high seas of a liquor-smuggling 
vessel of Canadian registration by a US coastguard vessel, as the climax to a hot pursuit 
which commenced outside US territorial waters but within the inspection zone provided for 
in the ‘Liquor Treaty’ between Great Britain and the US.63 The Canadian claim was referred 
to Commissioners who reported that the ship:

although a British ship of Canadian registry, was de facto owned, controlled, and at 
the critical times, managed … by a group of persons acting in concert who were 
entirely, or nearly so, citizens of the United States, and who employed her for the 
purposes mentioned [i.e. smuggling alcohol].64

In those circumstances, no compensation was payable for the loss of the ship or its cargo. 
However, the sinking having been unlawful, the Commissioners recommended:

that the United States ought formally to acknowledge its illegality, and to apologize 
to His Majesty’s Canadian Government therefor; and, further, that as a material 
amend in respect of the wrong the United States should pay the sum of $25,000 to 
His Majesty’s Canadian Government …65

This approach was taken up by the Secretary-General in his ruling on the Rainbow Warrior 
affair. The vessel destroyed belonged to Greenpeace, a Dutch non-governmental 
organization, but its destruction by French agents in the port of Auckland was a violation of 
New Zealand’s sovereignty. Besides ordering compensation, the Secretary-General ruled 
‘that the Prime Minister of France should convey to the Prime Minister of New Zealand a 
formal and unqualified apology for the attack, contrary to international law, on the Rainbow 
Warrior by French service agents’.66 New Zealand also demanded that the two agents 
responsible, who had been imprisoned after trial in New Zealand, be kept in custody if 
returned to France. The Secretary-General ruled that these agents ‘should be transferred to 
a French military facility on an isolated island outside of Europe for a period of three years 
… [and] prohibited from leaving the island for any (p. 562) reason, except with the mutual 
consent of the two Governments’,67 although France would fail to adhere to that ruling.

Thus, various modalities of satisfaction continue to be used in modern state practice, and 
this is reflected in ARSIWA Article 37 and its commentary.

A number of ancillary questions remain. It is sometimes suggested that an affront to the 
honour of a state or intention to harm are preconditions for a demand for satisfaction, but 
this is very doubtful. Such elements may enter into the assessment of compensation, as also 
may the failure to undertake measures to prevent a recurrence of the harm or to punish 
those responsible. Measures demanded by way of apology should today take forms which 
are not humiliating and excessive.68 There is no evidence of a rule that satisfaction is an 
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alternative to and, on being given, exclusive of a right to compensation for the breach 
(parties to a dispute may, of course, agree otherwise).

(ii)  Declaratory judgments
In some cases, a declaration by a court as to the illegality of the act of the respondent state 
constitutes a measure of satisfaction (or reparation in the broad sense).69 However, 
international tribunals may give a declaratory judgment in cases where this is the 
appropriate and constructive method of dealing with a dispute and the object is not 
primarily to give ‘satisfaction’ for a wrong received.70 While the International Court is 
unwilling to deal with hypothetical issues and questions formulated in the abstract, the 
Permanent Court had already established the practice of giving declaratory judgments71 

and in some cases, for example those concerning title to territory, it found it appropriate to 
give a declaratory rather than an executory form to the judgment.72 The applicant states in 
South West Africa were seeking a declaration that certain legislation affecting the territory 
was contrary to the obligations of South Africa under the Mandate.73 In US Diplomatic and 
Consular Staff in Tehran, the Court’s judgment included several declaratory prescriptions 
concerning the termination of the unlawful detention of the persons concerned.74 In 
Nicaragua, the judgment contained an injunctive declaration ‘that the United States is 
under a duty immediately to cease and refrain from all such acts as may constitute breaches 
of the foregoing legal obligations’.75

(p. 563) Sometimes it is difficult to separate neatly satisfaction through declaratory 
judgments from the Court’s regular adjudicative function. In Corfu Channel, the 
International Court declared that the mine-sweeping operation by the Royal Navy in 
Albania’s territorial waters was a violation of sovereignty, and then stated: ‘[t]his 
declaration is in accordance with the request made by Albania through her Counsel, and is 
in itself appropriate satisfaction.’76 In spite of the terminology, this is not an instance of 
satisfaction in the usual meaning of the word: the declaration is that of a court and not a 
party, and is alternative to compensation. But no pecuniary compensation had been asked 
for by Albania, and a judicial declaration was thus the only means of giving an effective 
decision on this aspect of the matter.77 In M/V Saiga (No 2), compensation was effectively 
sought. Saint Vincent and the Grenadines claimed damages not only for injury to the vessel 
flying its flag and its crew, but also for breach of its rights as the flag state. The tribunal 
preferred to award damages for the former injuries, while considering that for the latter the 
declaration of illegality constituted adequate reparation.78

This was also the approach taken by the Rainbow Warrior tribunal. New Zealand argued 
that the appropriate reparation for the release of the two agents responsible for the 
bombing of the Rainbow Warrior—a breach by France of the 1986 Ruling of the Secretary- 
General—was to return the two agents to custody. While considering that France had 
indeed violated its commitments, the tribunal merely:

declare[d] that the condemnation of the French Republic for its breaches of its 
treaty obligations to New Zealand, made public by the decision of the Tribunal, 
constitutes in the circumstances appropriate satisfaction for the legal and moral 
damage caused to New Zealand …79

In Genocide (Bosnia and Herzegovina v Serbia and Montenegro), three findings of violations 
were considered to ‘constitute appropriate satisfaction’ to Bosnia and Herzegovina, since 
‘the case [was] not one in which an order for payment of compensation, or … a direction to 
provide assurances and guarantees of non-repetition, would be appropriate’.80 In these 
cases, the declaratory judgment would seem to be a way for the Court to provide to the 
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injured party a form of satisfaction which does not depend on any action by the violator, 
when another type of reparation could risk reigniting or aggravating a conflict.

(D)  Interest
Whenever compensation for a violation is due, the question arises whether interest should 
be paid, at what rate, and from which date.81 This is particularly relevant in (p. 564) cases 
where compensation is determined by adjudication, since exhausting local remedies, going 
through the adjudication process, and obtaining the compensation may take considerable 
time. The right to award interest as part of compensation has been assumed by 
international tribunals in early decisions,82 although in many cases interest was refused in 
the circumstances of the case.83 Courts and tribunals are now much more willing to award 
interest, including compound interest,84 to the point where interest is now a standard 
remedy.85

Rates vary widely: sometimes a rate is agreed by contract or treaty; at other times tribunals 
will apply private international law rules and select a national rate. Other options include 
applying general principles of international law or simply principles of fairness and 
reasonableness.86 As for the date from which interest starts running, tribunals are not 
consistent either: it may be the date when the obligation became due and owing, the date of 
the violation, or the date damages are awarded. Again, much depends on the 
circumstances: tribunals will often try to find a formula that is not too punitive—thereby 
running the risk of under-compensation and of rewarding delay in payment.87

(E)  Serious breaches of peremptory norms: ARSIWA Articles 40 and 
41
Although international rules may cover any topic, not all rules have the same salience.88 

The debate on a hierarchy of norms is vast,89 but few today would question the notion of 
obligations erga omnes. The International Court has noted that the obligations relating to 
the prevention and punishment of genocide,90 requiring respect for the right to self- 
determination,91 as well as relevant obligations determined by international humanitarian 
law92 constitute obligations of this kind. Likewise, peremptory norms have been a 
component of the international legal system since the 1969 Vienna Convention (p. 565) on 
the Law of Treaties (VCLT)93 (although the International Court only dared to speak their 
name for the first time in 2006).94 The existence of this superior normative rank entails the 
question whether violations of these rules, and especially ‘gross’ violations, warrant a 
different regime of responsibility than that which corresponds to other internationally 
wrongful acts. This was answered in the affirmative in the 1976 version of the Draft Articles 
on State Responsibility, adopted by the ILC following the proposals of Special Rapporteur 
Roberto Ago. Its Article 19(2) provided that ‘the breach of an obligation so essential for the 
protection of fundamental interests of the international community’ should be considered to 
constitute ‘an international crime’.95

Ago never proposed any consequences of the aggravated responsibility regime, and it is not 
even clear that all ‘crimes of state’ would in his view have entailed a single, uniform set of 
consequences.96 His initial statement on the issue of the aggravated regime was as follows: 
‘the responsibility flowing from the breach of those [erga omnes] obligations is entailed not 
only with regard to the State that has been the direct victim of the breach … it is also 
entailed with regard to all other members of the international community’.97 This is 
certainly relevant in assessing entitlement to invoke responsibility and has been retained in 
ARSIWA in the form of Article 48; but problems appear regarding the precise object of this 
responsibility.
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The notion that violations of these obligations would constitute ‘crimes of state’ for a long 
time generated heated debate, both within the ILC98 and in the literature,99 before being 
pragmatically abandoned by the Special Rapporteur in favour of the notion of ‘serious 
breaches of obligations under peremptory norms of general international law’.100 The 
commentary quotes the 1946 International Military Tribunal, which affirmed that ‘crimes 
against international law are committed by men, not by abstract entities’.101 For all the 
symbolic overtones lost in this change of terminology, it has settled the issue to which 
norms the special regime applies: they are the same as those accorded peremptory status 
under VCLT Articles 53 and 64.102

On closer examination, ARSIWA Articles 40 and 41 provide not so much a regime of 
aggravated consequences as one of additional consequences. These affect, in particular, the 
legal status of situations deriving from the wrongfulness. ARSIWA Article (p. 566) 41 
provides three such consequences. First, all states are to cooperate through lawful means 
to bring an end to the violation.103 Secondly, all states must refrain from recognizing as 
lawful the situation created thereby.104 Thirdly, no state may aid or assist the wrongdoer in 
maintaining the unlawful situation.105 No punishment of the state responsible for the grave 
breaches is envisaged by the Articles.

Other consequences remain de lege ferenda, and have seen only sparse practice. A reaction 
to particularly grave breaches, proposed by Arangio-Ruiz, was the award of punitive 
damages.106 But it is far from clear that the concept has any place in international law, and 
the case law certainly does not warrant a general conclusion that it does.107 In the face of 
grave breaches in the fields of human rights and armed conflict, courts and tribunals have 
refused to award penal damages. The Inter-American Court of Human Rights has held that 
‘although some domestic courts … award damages in amounts meant to deter or to serve as 
an example, this principle is not applicable in international law at this time’.108 The 
European Court of Human Rights often observes that it ‘does not award aggravated or 
punitive damages’.109 The Eritrea–Ethiopia Claims Commission reduced the potential 
damages it could have awarded for the violation of jus ad bellum by Eritrea, reasoning that 
‘[t]he Parties’ limited economic capacity is relevant in determining damages claims’, and 
explaining that ‘[c]ompensation has a limited role which is remedial, not punitive.’110 The 
consequences that flow from particularly grave violations are thus not qualitatively 
different from those that flow from a breach of any customary or conventional rule. The 
distinctive regime of responsibility that exists for grave violations does not affect 
reparation, but finds its main effects in the possibilities open to non-injured states of 
demanding cessation and responding to illegality.

4.  Invocation of Responsibility
(A)  Evolution of the law
The question who can invoke the responsibility of a state for a breach of international law is 
a disputed one.111 Early writers, for whom judicial intervention was truly exceptional, dealt 
with this matter under the heading of entitlement to punish a wrong committed against a 
third state. Grotius, who saw natural law as standing over the mutual (p. 567) relations of 
political entities, asserted a right of sovereigns to punish violations of that law, even if they 
have not been especially affected:

[K]ings, and those who possess equal rights to those kings, have the right of 
demanding punishments not only on account of injuries committed against 
themselves or their subjects, but also on account of injuries which do not directly 
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affect them but excessively violate the law of nature or of nations in regard to any 
persons whatsoever.112

Vattel argued that for a sovereign ‘to grant reprisals against a nation in favor of foreigners, 
is to set himself up as a judge between that nation and those foreigners; which no sovereign 
has a right to do … reprisals can only be granted to maintain the rights of the state’.113 

Likewise, the only states justified in going to war against a violator were those which had 
suffered an injury.114 The only exception admitted was in relation to nations that ‘openly 
despise justice’, trampling the rights of others whenever possible. In Vattel’s words: ‘[t]o 
form and support an unjust pretension, is only doing an injury to the party whose interests 
are affected by that pretension; but, to despise justice in general, is doing an injury to all 
nations.’115

With the consolidation of international law in the nineteenth century, the dominant view 
among positivist international lawyers became that only states can invoke the responsibility 
of other states, and only when specially affected by the breach—that is, the state invoking 
the responsibility, or one of its nationals, must have suffered material or moral injury 
relating to the wrongful act. This view, reflected in the Mavrommatis dictum,116 had 
Anzilotti as one of its early champions and is still sometimes found among French 
writers.117 Its classical formulation was expressed by Anzilotti in 1906:

The law of nations does not award rights to individuals … A State may indeed be 
obliged to treat certain individuals in a certain way; but the State’s obligation does 
not exist vis-à-vis individuals, it exists vis-à-vis another State, which holds the right 
to demand that the former treat the relevant individuals as desired, and not 
otherwise.118

This is complemented by the view that the violation of a rule requires some sort of injury, ‘a 
disturbance of the interest it protects’,119 and that only the injured state is entitled to 
invoke the responsibility of the wrongdoer. Although the specific theoretical grounds for 
this have often been disputed,120 international claims which involve direct harm to the legal 
rights of the claimant state are relatively uncontroversial, and the rules discussed earlier 
apply. In Reparation for Injuries, the International Court affirmed that, at least for breaches 
of obligations owed to individual states, ‘only the party (p. 568) to whom an international 
obligation is due can bring a claim in respect of its breach’.121 These rules are reflected in 
ARSIWA Article 42(a) and (b)(i).

But it may happen that individual states ground a claim either in a broad concept of legal 
interest or in special conditions which give the individual state locus standi in respect of 
legal interests of other entities. In the South West Africa cases,122 Ethiopia and Liberia 
asked the Court to affirm the status of South West Africa as a territory under mandate and 
to declare that South Africa had violated various articles of the Mandate Agreement and 
Article 22 of the Covenant of the League of Nations in consequence of aspects of its 
administration of South West Africa, in particular the introduction of apartheid. South 
Africa submitted that Ethiopia and Liberia had no locus standi in the proceedings.

In 1962, the Court accepted jurisdiction over the dispute, skimming over the issue of locus 
standi and concentrating on the fact that the claim corresponded to what had been 
provided for in Article 7 of the Mandate Agreement. It fell to the dissenting judges to call 
attention to the issue of the legal interest of the claimants.123 In 1966, however, the view of 
the previously dissenting judges was to prevail.124 In considering the argument that 
interpretation of the Mandate should proceed in the light of the necessity for effectiveness 
in the system of supervision, the Court said:
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[T]he argument amounts to a plea that the Court should allow the equivalent of an 
‘actio popularis’, or right resident in any member of a community to take legal 
action in vindication of a public interest. But, although a right of this kind may be 
known to certain municipal systems of law, it is not known to international law as it 
stands at present.125

The Court said that it did not decide on whether there could be claims for non-material or 
non-tangible interests, making specific reference to ‘agreements of a humanitarian 
character’.126 It affirmed that ‘[s]tates may have a legal interest in vindicating a principle of 
international law, even though they have, in the given case, suffered no material prejudice, 
or ask only for token damages … [but] such rights or interests, in order to exist, must be 
clearly vested in those who claim them, by some text or instrument, or rule of law.’127 As 
this was not the case, the claims were rejected.

A similar issue could have arisen in Northern Cameroons (Cameroon v UK), but the Court 
rejected Cameroon’s request for a declaratory judgment based on the absence of practical 
effect of any such declaration.128 The major shift in the Court’s position came (p. 569) in the 
form of an obiter dictum in Barcelona Traction, a dispute concerning wrongful treatment of 
an investment made in Spain by a company incorporated in Canada. Belgium claimed 
standing to exercise diplomatic protection of its nationals, who comprised a vast majority of 
the shareholders of the Canadian company, and demanded reparation for the damage. The 
Court said:

When a State admits into its territory foreign investments or foreign nationals, 
whether natural or juristic persons, it is bound to extend to them the protection of 
the law and assumes obligations concerning the treatment to be afforded them. 
These obligations, however, are neither absolute nor unqualified. In particular, an 
essential distinction should be drawn between the obligations of a State towards the 
international community as a whole, and those arising vis-à-vis another State in the 
field of diplomatic protection. By their very nature the former are the concern of all 
States. In view of the importance of the rights involved, all States can be held to 
have a legal interest in their protection; they are obligations erga omnes.129

The Court went on to explain that erga omnes obligations derive ‘in contemporary 
international law, from the outlawing of acts of aggression, and of genocide, as also from 
the principles and rules concerning the basic rights of the human person, including 
protection from slavery and racial discrimination’.130

Simma refers to the Barcelona Traction judgment as ‘a great leap forward’:131 it was 
certainly a leap, but since it evaded the (then-controversial) issue of peremptory norms, it 
might equally be described as a great leap sideways. A number of requests for declaratory 
judgments have since been made in cases brought by states that were not specially injured. 
But, as the International Court has so far applied the usual, fairly restrictive rules regarding 
jurisdiction and admissibility of claims, its effects have been limited. In Nuclear Tests 
(Australia v France),132 Australia asked the Court to declare that the carrying out of nuclear 
tests in the South Pacific was ‘not consistent with applicable rules of international law’.133 

Four judges were of the opinion that the purpose of the claim was to obtain a declaratory 
judgment.134 The majority of the judges thought otherwise and, in the light of a French 
undertaking not to continue tests, held that the dispute had disappeared and that, since 
damages had not been requested, there was no need for any further judgment.135 In East 
Timor, Portugal claimed its rights as an administering power but also invoked the right of 
the people of East Timor to self-determination. The Court recognized the erga omnes nature 
of the obligation to respect self-determination, only to dismiss the application, made against 
Australia, on (p. 570) the grounds that it could not decide on the matter without 
determining the lawfulness of the conduct of Indonesia. The latter had not accepted the 
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compulsory jurisdiction of the International Court of Justice, and, in the Court’s view, ‘the 
erga omnes character of a norm and the rule of consent to jurisdiction are two different 
things’.136

In these cases, much turns on the interpretations of the relevant adjudication clause, the 
definition of a dispute, and notions of judicial propriety. However, assuming that the hurdles 
of jurisdiction, admissibility, and propriety are surmounted, there is no inherent limitation 
of the concept of legal interest to ‘material’ interests. Thus, states acting in collective self- 
defence, or a war of sanction against an aggressor, would seem to have a claim for costs 
and losses.137 ‘Protective’ claims in respect of ‘dependent’ peoples may have special 
features; for example, a tribunal should be reluctant to reject a claim on account of 
prescription or laches of the protecting sovereign.

Other possibilities are open, in particular in the field of environmental law. Australia’s 
application against Japan for whaling activities in the Antarctic Ocean presented a clear 
case of a state filing an application without being either injured or specially affected. The 
remedies sought by Australia were in consequence not focused on reparation for any 
damage, but went beyond a mere declaration and demanded specific orders for cessation of 
the allegedly unlawful conduct and assurances of non-repetition.138 The Court granted the 
orders for cessation.139

(B)  Arsiwa Articles 42 and 48
In the cases examined earlier one can observe a marked difference between the remedies 
that are requested and granted in cases of claims made by non-injured states, when 
compared to those usually requested by injured states.140 In the latter case, the claimant 
state may demand, for injury done to itself or to its nationals, reparation in the form of 
restitution, compensation, and satisfaction. This holds true even when the injury in question 
is not material—the problem, then, is one of valuation of the injury; reparation is equally a 
possibility in cases in which the substantive rules invoked are geared primarily to 
protecting a ‘collective interest’, so long as the state invoking responsibility can be 
identified as specifically injured.141

Cases in which the state invoking the responsibility of the violator is not individually injured 
may present more difficulties. On the one hand, the claimant cannot be ‘made whole’, since 
it has not suffered damage in the first place; even if ‘punitive damages’ (p. 571) for 
violations of particular rules could be contemplated, it would be hard for tribunals to 
calibrate these in order not to overburden the responsible state. On the other hand, 
empowering all states that feel aggrieved by the violation of a multilateral treaty to react by 
means of countermeasures could generate pernicious effects for political stability and 
undermine the function of international law as a system that regulates interstate relations.

The ILC did not adopt in its codification work the vocabulary proposed by the last Special 
Rapporteur, distinguishing between states holding a ‘right’ and those having merely a ‘legal 
interest’.142 But it agreed with the establishment of two different regimes of invocation, one 
for injured states, in Article 42, and the second for other (‘non-injured states’) in Article 48. 
An injured state, as explained by the commentary, ‘is entitled to resort to all means of 
redress contemplated in the articles’.143 It may demand reparation of the injury and 
cessation of the conduct, and it may resort to countermeasures in order to demand the 
fulfilment by the violator of its legal obligations.

‘Injured state’, here, refers both to states to which the obligation is owed individually, for 
example for violations of the law of diplomatic relations or of a commercial treaty, and to 
states which are ‘specially affected’ by an obligation owed to a group of states or to the 
international community as a whole.144 A state may also be injured if the obligation 
breached is of the so-called ‘interdependent’ type—an obligation the violation of which by 
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any state ‘radically changes the position of all the other States to which the obligation is 
owed with respect to the further performance of the obligation’.145

For other states, Article 48 envisages a much more limited scope of action. First, 
responsibility may only be invoked by a state to which the obligation is owed and which has 
some sort of interest in its fulfilment—either because the obligation in question, owed to a 
group of states, protects a collective interest of the group or because it is an erga omnes 
obligation, which is due not to any state in particular but to the international community as 
a whole. What may be demanded from the violator by a non-injured state is, in accordance 
with Article 48(2), merely:

(a)  cessation of the internationally wrongful act, and assurances and 
guarantees of non-repetition in accordance with article 30; and

(b)  performance of the obligation of reparation in accordance with the 
preceding articles, in the interest of the injured State or of the beneficiaries of 
the obligation breached.

This is coherent with the practice, noted earlier, of invocation by states of the responsibility 
of other states for breaches of humanitarian and environmental obligations. In Belgium v 
Senegal, the International Court held that ‘[t]he common interest in compliance with the 
relevant obligations under the Convention against Torture implies the entitlement of each 
State party to the Convention to make a claim concerning the (p. 572) cessation of an 
alleged breach by another State party.’146 Although the Court did not rely on Article 48, the 
decision is firmly in line with it. But perhaps the most relevant impact of the distinct 
responsibility regimes for injured and non-injured states relates not to what the latter may 
request from a court, but to the options open to each group to take measures in reaction to 
illegality.

(C)  Countermeasures
Countermeasures constitute one of the most distinctive aspects of international law when 
compared to domestic legal systems.147 In essence, the term refers to the possibility for a 
state to resort to ‘private justice’ when its demands for cessation of an illegal conduct and/ 
or adequate reparation are not met by the wrongdoer. The wronged state may then respond 
by taking measures aimed at inducing the wrongdoing state to comply with its obligations 
of cessation and reparation, and which would in principle violate its duties to the latter 
state, but the wrongfulness of which is precluded due to their character as 
countermeasures.

While the terminology of countermeasures is relatively recent, early international lawyers 
had already considered that, in the absence of compulsory jurisdiction, sovereigns could 
take justice into their own hands. Thus, Grotius considered that a state which does not 
receive reparation for injury done to itself or its nationals may justly seize goods of the 
wrongdoing state and its nationals to recover the loss. Additionally, both Grotius and Vattel 
accepted reprisals as an ‘enforcement of right’,148 the right of nations ‘to do themselves 
justice’.149 The use of armed force by a state to enforce its rights was accepted until the 
beginning of the twentieth century, and it was only in the 1907 Hague Conference that 
contracting states agreed not to have recourse to armed force for the recovery of contract 
debts.150 For other cases, however, reprisals were still permitted. In the Naulilaa 
arbitration, the tribunal explained that ‘[a] reprisal is an act of self-help 
(Selbsthilfhandlung) of the injured State, which responds to … an act contrary to the law of 
nations committed by the wrongdoing State. Its effect is to suspend momentarily, in the 
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relations between the two States, the observation of this or that rule of the law of 
nations.’151

With the growing restrictions on the use of force as an instrument of foreign policy in the 
twentieth century, the vocabulary of ‘reprisals’, comprising both the use of (p. 573) force 
and other measures short of such use, was replaced by two different concepts: self-defence, 
now dealt with in UN Charter Article 51 and ARSIWA Article 21, and countermeasures, 
contained in ARSIWA Article 22 and Part Three, Chapter II. Whereas most responses will 
fall under countermeasures, self-defence, authorizing the use of force, applies only in 
response to an (imminent) armed attack. This was confirmed by the International Court in 
Nicaragua:

While an armed attack would give rise to an entitlement to collective self-defence, a 
use of force of a lesser degree of gravity … could not justify counter-measures taken 
by a third State, the United States, and particularly could not justify intervention 
involving the use of force.152

Countermeasures thus do not admit of the use of force, even in response to a ‘use of force 
of a lesser gravity’. ARSIWA Article 50(1) also provides that countermeasures are 
prohibited where they would affect certain other obligations, including those for the 
protection of fundamental human rights, obligations of a humanitarian character 
prohibiting reprisals, and other obligations under peremptory norms of international law. 
They nonetheless retain the essence of the idea expressed by the Naulilaa tribunal: 
permitting a state to resort to what would otherwise be internationally wrongful conduct in 
order to enforce its rights vis-à-vis another state. The concept was well explained by the 
arbitral tribunal in Air Service Agreement:

Under the rules of present-day international law, and unless the contrary results 
from special obligations arising under particular treaties, notably from mechanisms 
created within the framework of international organisations, each State establishes 
for itself its legal situation vis-à-vis other States. If a situation arises which, in one 
State’s view, results in the violation of an international obligation by another State, 
the first State is entitled, within the limits set by the general rules of international 
law pertaining to the use of armed force, to affirm its rights through ‘counter- 
measures’.153

Countermeasures are, of course, not unconditionally lawful. Several requirements exist to 
prevent the unrestrained use of countermeasures and to avoid the danger of escalation of 
the conflict. Thus, before resorting to countermeasures a state that finds itself injured must 
call upon the wrongdoing state to cease the wrongful conduct, if it is continuing, and to 
make reparation for any injury.154 ARSIWA Article 52(1) adds the requirement to formally 
notify the responsible state of the decision to take countermeasures, as well as the need to 
offer to negotiate.

Additionally, given that countermeasures are an instrument to exert pressure on the 
responsible state precisely in the absence of an impartial adjudicator, they must not be 
taken while a dispute is pending before an international adjudicative organ. As the tribunal 
in Air Services Agreement noted, ‘[t]o the extent that the tribunal has the necessary means 
to achieve the objectives justifying the counter-measures, it must (p. 574) be admitted that 
the right of the Parties to initiate such measures disappears.’155 The tribunal must be 
capable of exercising, for example by way of interim measures, the function that would 
otherwise be that of a countermeasure. Thus, in the High-Fructose Corn Syrup dispute 
Mexico took countermeasures against the US for the breach of a NAFTA obligation, after 
having had its access to a NAFTA panel blocked by US inaction. The effective blocking of 
the NAFTA panel by the US, which refused to appoint its panel member, arguably entitled 
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Mexico to take countermeasures under general international law—although the tribunal 
rejected the actual measures taken on various grounds.156

A central requirement of countermeasures is that they must be proportional to the wrongful 
conduct.157 Many measures which are claimed to be countermeasures are found by 
tribunals to be out of proportion with the initial offence. Thus, in the Naulilaa arbitration, 
the tribunal found an ‘evident disproportion’ between the killing of two German officials in 
the Portuguese fort of Naulilaa and the subsequent attack and destruction of six other forts 
by German forces.158 In Gabčíkovo-Nagymaros, the International Court found that the 
unilateral assumption of control over a large percentage of the waters of the Danube was 
not ‘commensurate with the injury suffered, taking account of the rights in question’.159 

Conversely, in the Air Service Agreement arbitration, the tribunal, taking into account the 
rights violated and the positions of the parties, found that there was no compelling evidence 
that the measures taken by the US had been ‘clearly disproportionate when compared to 
those taken by France’.160 It thus accepted the legality of the countermeasures taken by the 
US.

In all of these cases, it must be noted that countermeasures were employed in response to 
an injury done to the state that adopted them. ARSIWA Article 49, following the opinion 
expressed by the International Court in Nicaragua, provides that (except for an armed 
attack giving rise to collective self-defence) only a state injured by the violation may resort 
to countermeasures against the wrongdoer.161 ARSIWA Article 54, which regulates the 
response of non-injured states, limits their legitimate reaction to ‘lawful measures … to 
ensure cessation of the breach and reparation’. These lawful if unfriendly measures, such as 
suspending aid and expelling an ambassador, are known (p. 575) as retorsions. Being 
lawful, retorsions are available to any state at any time to express disapproval of the 
conduct—whether or not unlawful—of another state.

One may ask, however, whether some illegalities, and in particular ‘serious breaches of 
peremptory norms’, do not entail a right to take countermeasures in the collective 
interest.162 The strong emphasis on bilateralism that accompanied the consolidation of 
international law until the Second World War, however, led to their marginalization, and the 
developments in international law after the creation of the UN were not sufficient to endow 
the notion of crimes of state with a concrete content in terms of responsibility. While the 
notion of international crimes was finally dropped, the need for ‘a different regime of 
responsibility’163 was taken into account by the last Special Rapporteur, who accordingly 
maintained a proposal for third party countermeasures in his Fourth Report.164

But strong reactions from many states, concerned in particular with the potential for 
arbitrariness in imposition of third party countermeasures, led the ILC to adopt a mere 
saving clause, leaving the issue open.165 The commentary lists a number of occasions when 
states did take countermeasures in response to injuries done to third states or to grave 
breaches. Its conclusion, however, is that the law on the matter is ‘uncertain’ and that there 
is ‘no clearly recognized entitlement of [non-injured states] to take countermeasures in the 
collective interest’.166 The final text falls short of legitimizing third party countermeasures 
in response to grave violations, and has been criticized for that.167

It is perhaps an exaggeration to claim, as Alland does, that the choice was ‘between the 
subjectivism of a decentralized response in defence of general interests and the absence of 
any consequences for the most serious wrongful acts’.168 There is broad agreement that 
mechanisms and institutions for collective reaction to grave violations must be put in place 
and those that exist improved. But it is far less certain that a helpful way to protect the 
collective interest is by entrusting the protection of collective interests to individual states, 
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acting based on their own understanding of international legality. Simma’s conclusion still 
appears appropriate:

It is precisely in these instances that the neuralgic points of the development from 
bilateralism to community interest will become visible: the grafting upon traditional 
international law of innovative, and entirely positive, conceptions, and, at the same 
time, the surrender of these concepts to the mercy of individual auto-determination 
and auto-enforcement.169

(p. 576) 5.  Conclusion
Parts Two and Three of the ILC Articles—the subject of this chapter—have generally stood 
up well to scrutiny. The consequences of breach articulated in Articles 28–39 have not been 
seriously questioned, although the decision not to lay down more elaborate criteria for the 
award of compensation has been regretted. Awards of interest have been reinstated as 
normal consequences of non-payment. The provisions on invocation have been applied as 
appropriate.

A sceptic might say that this apparent consensus hides the fact that some of the most 
contentious provisions—Article 40, 41, 48 and the provisions on countermeasures—have yet 
to be tested as intensively as some other provisions. At one level that is true, and even 
unsurprising, given that they deal with more or less exceptional situations. But Article 48, 
for example, has been tested in cases such as Belgium v Senegal,170 and has worked well. 
Considering the controversy that swirled around the predecessors of these provisions 
(notably draft Art 19 on international crimes of states), this represents at least modest 
progress.
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(p. 577) 27  Multilateral public order and issues of 
responsibility
1.  The Varying Content of Illegality
The law of responsibility has had a precarious existence in a decentralized system of 
international relations lacking compulsory jurisdiction and generally applicable 
enforcement procedures.1 Much of international law consists of rules concerning 
competence and functional cooperation, and the most common mechanism for airing and 
maybe resolving disputes is not a court or tribunal but diplomatic exchanges and negotiated 
settlement. Thus, acceptance of the delictual character of breaches of treaty and of other 
rules, and the appearance of developed principles of responsibility focusing on performance 
or damages rather than political ‘indemnity’ or ‘satisfaction’, are relatively recent. 
Customary international law historically developed through the form of liberties and 
prohibitions, and has remained imprecise with respect to the scope and consequences 
especially of serious, systemic illegality.

True, the contrast between old and new should not be overdrawn, nor the capacity of the 
classical system for innovation completely discounted. In addition to responsibility for one 
state’s causing material harm to another, there were always situations in which illegality 
was formulated in more general, per se terms, even within the normal framework of 
international responsibility. Acts of trespass, for example temporary intrusion into the 
airspace or territorial sea of another state, are delictual without proof of special damage.2 
(p. 578) Indeed, the principle pacta sunt servanda implies as much; in international law a 
breach of treaty is actionable without proof of special damage, unless the treaty otherwise 
provides. There are many situations where the performance interests of states as promisees 
greatly outweigh any material loss they might individually suffer from a breach—this is true 
of most environmental treaties and all human rights treaties. The collective action problem 
at the international level is serious enough as things stand, without disabling rules about 
special damage based on inappropriate domestic analogies.3

Moreover, classical international law accepted that state conduct could not only be unlawful 
but invalid, even invalid erga omnes. Any other position would have amounted to a form of 
multilateral disarmament in the face of unilateral action, no matter how outrageous. But 
beyond those scenarios, open under the bilateral, ‘billiard-ball’ international law of the 
period from Vattel to Mavrommatis,4 there can now be envisaged broader possibilities of 
collective action under law. The process by which these have emerged has not been based 
on logic but on some mixture of hope and experience.5 Both the International Law 
Commission (ILC) and the Court have played significant roles. The trajectory may be 
marked as follows:

1919:

League of Nations Covenant (embodying responses to breaches of the Covenant, 
coordinated by the Council);6

1928:

Kellogg–Briand Pact (outlawing use of force in international relations, closing the 
‘gap’ in the Covenant);7

1932:
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Stimson doctrine of non-recognition (propounding collective non-recognition of 
Japanese aggression in Manchuria and the puppet state of Manchukuo);8

1936:

Ineffective sanctions against Italy for invasion of Ethiopia (involving failure and 
subsequent collapse of League’s collective security system leading to Second World 
War);9

1945:

UN Charter (reinstituting a collective security system acceptable to the US, USSR, 
and others, reaffirming the general prohibition on use of force in international 
relations);10

1966:

South West Africa cases (rejecting public interest standing of Ethiopia and Liberia to 
determine legality of apartheid in South West Africa);11(p. 579)

1969:

Inclusion of peremptory norms in the Vienna Convention on the Law of Treaties 
(VCLT) Articles 53 and 64 (recognizing category of norms of general international law 
from which no derogation is permissible);12

1970:

Barcelona Traction dictum (recognizing analogous (or identical) category of 
obligations erga omnes);13

1971:

Namibia Advisory Opinion (confirming validity of General Assembly’s revocation of 
mandate; specifying collective non-recognition of South Africa’s authority over 
territory);14

1976:

ILC adopts Draft Article 19 (recognizing collective interest in certain fundamental 
norms, although under the questionable rubric ‘international crimes of states’);15

1990:

Collective action consequential upon Iraqi invasion and purported annexation of 
Kuwait (providing for collective non-recognition; restoration of Kuwaiti sovereignty; 
machinery for substantial compensation of affected interests under Security Council 
auspices);16

1998:

Rome Statute for an International Criminal Court (creating institutional machinery for 
the prosecution of certain crimes under international law, including of state 
officials);17

1999:

Independence of Timor-Leste (achieved despite earlier Indonesian ‘annexation’; 
collective non-recognition helped keep issue alive);18

2001:

ILC Articles on State Responsibility for Internationally Wrongful Acts (ARSIWA), 
Articles 40, 41, 48, 54 (endorsing consequences for third parties of serious breach of 
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peremptory norms; implementing Barcelona Traction dictum; reserves possibility of 
collective countermeasures);19

2004:

Wall Advisory Opinion (pronouncing erga omnes illegality of the Wall, indicating 
consequences for third states, borrowing language from ILC Article 41);20

2006:

Congo v Rwanda (Court for the first time explicitly endorsing category of peremptory 
norms);21(p. 580)

2010:

Kampala Conference (agreeing definition of crime of aggression in the Statute of the 
International Criminal Court).22

These developments have not been unalloyed or unequivocal. Following the rather swift and 
effective response to the Iraq invasion of Kuwait, the Security Council did nothing to avert 
the Rwanda genocide (1994). It stood back during the Iran–Iraq (1980–8) and Eritrea– 
Ethiopia (1998–2000) wars, to mention only two examples of catastrophic human conflicts 
that could possibly if not probably have been stopped. The Security Council’s authority is 
both large and at large: it has broad discretion as to the appreciation of a situation and how 
to respond to it, with no explicit limitation on its authority in the case of a Chapter VII 
situation.23 The Charter enjoins it to have regard to international law,24 but there is no 
sanction for not doing so and virtually no recourse if it does not. Perhaps the individual 
components of the system—the states, the EU, other actors—may insist on compliance with 
fundamental rights as a condition of giving effect to Security Council sanctions affecting 
individuals, but even that is controversial.25 There is a price to be paid for the equivocal 
relation of the Security Council to the law and so far there is, it seems, no way of avoiding 
paying it.

There have been retreats as well as advances. Among the developments listed above, it was 
proposed, in draft article 19 of the ILC Articles on State Responsibility as adopted on first 
reading in 1996, to recognize a category of international crimes of state.26 But no penal 
consequences could be allowed to flow from this, or any requirements of due process: the 
exercise would have been little more than name-calling and amidst some controversy the 
category was abandoned.27

2.  Objective Consequences of Illegal Acts
In the literature, the principle of effectiveness (ex factis jus oritur) is often set against the 
principle of legality (ex injuria jus non oritur).28 A decentralized custom-based system in 
which sovereignty is a cardinal value must necessarily have regard to considerations of 
effectiveness—but not at any price. The notion of delicta juris gentium, as opposed to the 
idea of torts as obligations of reparation between tortfeasor and claimant, has thus 
developed. A number of elements are now engaged.

(p. 581) (A)  Peremptory norms (jus cogens)
Jurists have from time to time attempted to classify rules, or rights and duties, on the 
international plane by using terms like ‘fundamental’ or, with respect to rights, ‘inalienable’ 
or ‘inherent’. Such classifications have not had much success, but have intermittently 
affected the tribunals’ interpretation of treaties. But during the 1960s scholarly opinion 
came to support the view that there can exist overriding norms of international law, 
referred to as peremptory norms (jus cogens).29 Their key distinguishing feature is their 
relative indelibility. According to VCLT Article 53, they are rules of customary law that 
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cannot be set aside by treaty or by acquiescence but only through the formation of a 
subsequent customary rule of the same character.

The concept of peremptory norms (jus cogens) was accepted by the ILC30 and incorporated 
in the final draft on the law of treaties in 1966. The ILC’s commentary makes it clear that 
‘derogation’ refers to an agreement to contract out of rules of general international law.31 

Thus, an agreement by a state to allow another state to stop and search its ships on the 
high seas would be valid,32 but an agreement with a neighbouring state to carry out a joint 
operation against a racial group straddling the frontier in a manner that would constitute 
genocide is void, since the prohibition with which the treaty conflicts is peremptory in 
character. After some controversy, the Vienna Conference on the Law of Treaties reached 
agreement on a provision, Article 53.33 The principal difference is that for the purposes of 
the VCLT a peremptory norm of general international law is defined as ‘a norm accepted 
and recognized by the international community of States as a whole as a norm from which 
no derogation is permitted and which can be modified only by a subsequent norm of general 
international law having the same character’.

The least controversial members of this class are the prohibition of the use of force in 
Article 2(4) of the Charter,34 of genocide,35 of crimes against humanity (including (p. 582) 
systematic forms of racial discrimination),36 and the rules prohibiting the slave trade.37 In 
Barcelona Traction, the International Court drew a distinction between an obligation of a 
state arising vis-à-vis another state and an obligation ‘towards the international community 
as a whole’—but the list it then gave is indistinguishable from contemporary catalogues of 
peremptory norms.38 Other rules that have this special status include the principle of self- 
determination, at least in its application to colonial countries and peoples or peoples under 
alien domination.39

More authority exists for the concept of peremptory norms than for its particular 
consequences. But certain suggestions may be made. For example, if outright state consent 
cannot derogate from a peremptory norm, the same must be true for congeners of consent 
such as acquiescence. This would imply that protest or recognition are irrelevant where the 
breach of a peremptory norm is at issue. Nor, presumably, can prescription remove the 
illegality—although at some level it must be possible for the states concerned to regulate 
the consequences of such a situation, provided at least that this is done in a way which does 
not amount to mere ratification of the breach.

Moreover, consequences must flow from a breach of a peremptory norm, beyond the 
confines of the law of treaties. For example, an aggressor should not benefit from the rule 
that belligerents are not responsible for damage caused to subjects of neutral states in 
military operations.40 Yet many problems of application remain, for example with regard to 
the effect of self-determination on the transfer of territory. If a state uses force to 
implement the principle of self-determination, is it possible to assume that one peremptory 
norm is more peremptory than another? Particular corollaries of the concept are still being 
explored.41

An area where the influence of peremptory norms has not been felt is that of curial 
jurisdiction. The International Court has gone out of its way to emphasize that the basic 
requirements for jurisdiction must be met, irrespective of the status of the norm relied on. 
Thus, in Armed Activities (DRC v Rwanda) it said:

the fact that a dispute relates to compliance with a norm having such a character, 
which is assuredly the case with regard to the prohibition of genocide, cannot of 
itself provide a basis (p. 583) for the jurisdiction of the Court to entertain that 
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dispute. Under the Court’s Statute that jurisdiction is always based on the consent 
of the parties …42

A similar distinction has been maintained, on the whole, with respect to state immunity, in 
particular the immunity of serving senior officials from arrest in third states. In Arrest 
Warrant, the Court was categorical:

The Court … has been unable to deduce … that there exists under customary 
international law any form of exception to the rule according immunity from 
criminal jurisdiction and inviolability to incumbent Ministers for Foreign Affairs, 
where they are suspected of having committed war crimes or crimes against 
humanity.43

Thus, the mere invocation of a peremptory norm is not an automatic answer to the question 
at hand: it injects a new element into the inquiry which may be expected to be influential 
but is not necessarily decisive.44

(B)  The obligation not to recognize a situation as lawful
Employing the category of ‘serious breach by a State of an obligation arising under a 
peremptory norm of general international law’,45 the ILC Articles of 2001 articulated the 
following specific consequences:

Article 41

Particular consequences of a serious breach of an obligation under this Chapter

1.  States shall cooperate to bring to an end through lawful means any serious 
breach within the meaning of article 40.

2.  No State shall recognize as lawful a situation created by a serious breach 
within the meaning of article 40, nor render aid or assistance in maintaining 
that situation.

3.  This article is without prejudice to the other consequences referred to in 
this Part and to such further consequences that a breach to which this 
Chapter applies may entail under international law.

This is very much a residual set of obligations, involving no very strenuous individual 
obligation to act on the part of third states. Despite this, Article 41 is probably as much 
progressive development as codification. If there is an element of customary international 
law here, it is the element of collective non-recognition, which goes back to the Stimson 
doctrine announced at the time of the Manchurian crisis (p. 584) in 1934—and significantly 
involving not just League members but also the US, a non-member.46

The principle of non-recognition was confirmed by the Court in Namibia, but it was 
qualified in the following significant way:

[T]he non-recognition of South Africa’s administration of the Territory should not 
result in depriving the people of Namibia of any advantages derived from 
international co-operation. In particular, while official acts performed by the 
Government of South Africa on behalf of or concerning Namibia after the 
termination of the Mandate are illegal and invalid, this invalidity cannot be 
extended to those acts, such as, for instance, the registration of births, deaths and 
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marriages, the effects of which can be ignored only to the detriment of the 
inhabitants of the Territory.47

The ‘Namibia exception’ has been applied by the European Court of Human Rights,48 

latterly in ways which have tended to make it the rule rather than the exception.49

The first occasion after 2001 on which some of these issues were judicially tested before the 
International Court was the Wall advisory opinion.50 There the Court discussed the 
existence of consequences for third states as a result of the breaches by Israel of its 
obligations ‘to respect the right of the Palestinian people to self-determination and … 
obligations under international humanitarian law and international human rights law’.51 

The ‘Wall’ erected by Israel in the West Bank encompassed (or when completed, would 
encompass) most of the Israeli settlements there, together with most water sources and 
much vacant land. The settlements themselves, the Court indicated, were in violation of 
Article 49, paragraph 6 of the Fourth Geneva Convention, which prohibits an occupying 
power from ‘organiz[ing] or encourag[ing] transfers of parts of its own population into the 
occupied territory’.52 The Wall also raised the risk of ‘creat[ing] a “fait accompli” on the 
ground that could well become permanent’ including, in addition to forced demographic 
changes, prejudicing a future frontier between Israel and Palestine. It would give 
‘expression in loco to the illegal measures taken by Israel with regard to Jerusalem’.53 The 
Court noted evidence that the Wall had disrupted economic life as well as hindering access 
to medical services.54 Above all, the Wall prejudiced the right to self-determination of the 
Palestinian people, which the Court indicated was recognized in UN practice and by the 
agreements and exchange of letters between Israel and the PLO in the early 1990s.55 On 
the evidence before it, the Court (p. 585) concluded that the Wall was not necessary to 
attain Israel’s security objectives, and thus that security exceptions under the relevant 
instruments were not a justification.56

Turning to the consequences of these findings, the Court noted that the norms in question 
constituted rights and obligations erga omnes and then held that ‘[g]iven the character and 
the importance of the rights and obligations involved’, other states were under an 
obligation not to recognize the unlawful situation resulting from the construction of the 
Wall. Furthermore, they were under an obligation not to render aid and assistance in 
maintaining the situation thereby created, as well as to see to it that ‘while respecting the 
United Nations Charter and international law … any impediment, resulting from the 
construction of the wall, to the exercise by the Palestinian people of its right to self- 
determination is brought to an end’.57 In addition, the Court was of the view that the 
‘United Nations, and especially the General Assembly and the Security Council, should 
consider what further action is required to bring to an end the illegal situation resulting 
from the construction of the wall’.58 Although the Court made no express reference to 
Articles 40 and 41, it did use, unacknowledged, formulations drawn from Article 41.

The Court’s approach should be contrasted with the partially dissenting opinion of Judge 
Kooijmans. Agreeing on the illegality of the Wall and on the consequences for Israel as the 
responsible state, he did not agree on the consequences for third states. He said:

I must admit that I have considerable difficulty in understanding why a violation of 
an obligation erga omnes by one State should necessarily lead to an obligation for 
third States …

Article 41, paragraph 2 … explicitly mentions the duty not to recognize as lawful a 
situation created by a serious breach … In its commentary the ILC refers to 
unlawful situations which—virtually without exception—take the form of a legal 
claim, usually to territory … In other words, all examples mentioned refer to 
situations arising from formal or quasi-formal promulgations intended to have an 
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erga omnes effect. I have no problem with accepting a duty of non-recognition in 
such cases.

I have great difficulty, however, in understanding what the duty not to recognize an 
illegal fact involves. What are the individual addressees of this part of [the 
judgment] supposed to do in order to comply with this obligation? … The duty not to 
recognize amounts, therefore, in my view to an obligation without real substance.59

One can sympathize with the view that an obligation not to recognize a fact is illusory and 
insubstantial. But that was not what was at stake with regard to the Wall. Article 41, or 
rather the customary law obligation it seeks to embody, is not concerned with the 
recognition of facts but with their legitimation. States are obliged not to recognize as lawful 
a situation created by a serious breach of a peremptory norm. The recognition as lawful of a 
regime—whether of apartheid in South Africa or of other forms of (p. 586) separation or 
alienation elsewhere—is not just the recognition of a fact. It legitimates the regime and 
tends to its consolidation. The widespread recognition of a regime as unlawful has the 
reverse effect—as events have shown. There are, after all, few enough weapons in the 
armoury of international law.60

(C)  The obligation of putting an end to an unlawful situation
When competent organs of the UN make a binding determination that a situation is 
unlawful, the states that are addressees of the relevant resolution or resolutions are under 
an obligation to bring that situation to an end.61 Much depends on the precise manner in 
which such resolutions spell out the consequences of non-compliance. At the least, this 
should involve a ‘duty of non-recognition’, which must be observed irrespective of or in the 
absence of any directives from a competent organ of the UN if, in the careful judgement of 
the individual state, a situation has arisen the illegality of which is opposable to states in 
general.

In 1970, the Security Council adopted Resolution 276 in which it recognized the decision of 
the General Assembly to terminate the mandate of South West Africa and to assume direct 
responsibility for the territory until its independence. In Resolution 283 (1970), the Security 
Council called upon all states to take specific steps in response to the illegality of the South 
African presence, including the termination of diplomatic and consular representation as far 
as such relations extended to Namibia, the ending of dealings relating to the territory by 
state enterprises, and the withdrawal of financial support from nationals and private 
corporations that would be used to facilitate trade or commerce with Namibia.

In Resolution 284 (1970), the Security Council asked the International Court for an advisory 
opinion on the following question: ‘[w]hat are the legal consequences for States of the 
continued presence of South Africa in Namibia, notwithstanding Security Council 
Resolution 276 (1970)?’ The Court held that as a consequence of Security Council 
Resolution 276, which under the UN Charter generated legal obligations, member states 
were under an obligation to recognize the illegality and invalidity of South Africa’s 
continued presence in Namibia.62 The precise determination of appropriate measures was a 
matter for the political organs. Thus, the Court would ‘confine itself to giving advice on 
those dealings with the Government of South Africa which, under the Charter of the United 
Nations and general international law, should be considered as inconsistent with the 
declaration of illegality and invalidity made in paragraph 2 of Resolution 276 (1970), 
because they may imply a recognition that South Africa’s presence in Namibia is legal’.63 

Matters touched on in connection with this (p. 587) included treaty relations in cases in 
which South Africa purported to act on behalf of or concerning Namibia, diplomatic 
relations, and economic dealings. The Opinion excluded acts such as registration of births, 
deaths, and marriages from the taint of legal invalidity. Finally, the Court expressed the 
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view that the illegality of the situation was opposable to all states and not merely to 
members of the UN.64

In legal terms, the consequences of illegality, including ‘the duty of non-recognition’, are 
distinct from the application of economic and military sanctions, voluntary or mandatory, in 
compliance with a UN resolution. Such sanctions were, for example, imposed against 
Rhodesia following the Smith regime’s unilateral declaration of independence.65 Politically 
speaking, the practical consequences of non-recognition are similar to non-military 
sanctions.66 It may be true, as Judge Petrén suggests in his separate opinion, that the 
resolutions concerning Namibia impose certain duties going beyond the requirements of 
mere non-recognition in general international law.67

3.  Conclusion: An Emerging System of Multilateral Public 
Order?
It was obvious that the notion of peremptory norms, once accepted in 1969, could not be 
confined to the law of treaties.68 So fundamental a notion as a norm from which states 
cannot derogate was bound to have consequences beyond the law of treaties, and so it has 
proved.69

The developments listed earlier constitute modest measures in the direction of objective 
illegality and its consequences. But international law has other functions than the pursuit of 
illegality, functions that have to be performed concurrently. Thus, unlawful conduct may 
entail a legal regime that arises by virtue of that very conduct. For example, an ‘armed 
conflict’, the initiation of which may have been a breach of the UN Charter and of 
customary international law, will bring into operation most, if not all, of the rules governing 
the conduct of war. Similarly, states have in some instances at least operated according to a 
principle of effectiveness in circumstances of questionable legality.70

(p. 588) But with whatever qualifications, the developments which form the subject of the 
present chapter are based on the premise that there are certain peremptory norms and an 
acceptance of the corollary that there is a duty not to recognize as lawful a situation 
created by a breach of a peremptory norm. It was thus that the ILC, after considerable 
debate, included in the Articles on State Responsibility adopted on second reading a Part 
entitled ‘Serious Breaches of Obligations under Peremptory Norms of General International 
Law’. These normative structures look progressive on paper but, in certain political 
circumstances, the result may be to give an appearance of legitimacy to questionable 
policies based on objectives which are (to say the least) collateral to the enforcement of the 
law. Great caution is accordingly called for in their implementation.71
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(p. 591) 28  The international minimum standard: 
Diplomatic protection and protection of investments
1.  State and Individual: The Search for Standards
The legal consequences of belonging to a political community with a territorial base have 
not changed a great deal since the seventeenth century, despite changes in the various 
theories used to describe or explain the relation. Ties of allegiance, citizenship, and 
nationality have provided the basis for the community of the state, whether regarded 
primarily as an organic unity expressed in terms of ‘personal’ sovereignty or as a territorial 
domain. Modern practice tends towards the latter view, but has not wholly abandoned the 
doctrine of Vattel who, in a much-quoted passage, wrote: ‘[w]hoever uses a citizen ill, 
indirectly offends the state, which is bound to protect this citizen.’1 This is often described 
as a fiction, but the legal relation between a ‘corporate’ legal person and its members 
cannot be simply dismissed in this way. Vattel was not contending that any harm to an alien 
was as such an injury to the alien’s state: the link was indirect. In effect, the relation of 
nationality provided a basis for principles of responsibility and protection.2 In particular, the 
state has a legal interest represented by its citizens, and anyone harming its citizens may 
have to account to that state in its protective capacity. If nationals are subjected to injury or 
loss by another state, then, whether the harm occurs in the territory of a state, or on the 
high seas or in outer space, the state of nationality may present a claim on the international 
plane. The conditions on which it may do so were set out in the International Law 
Commission’s (ILC’s) Articles on Diplomatic (p. 592) Protection (2006), some aspects of 
which reflect general international law:3 the ILC did not, however, deal with the substantive 
standards of protection.4

The law which has developed under the rubric of diplomatic protection is now being 
affected by the jurisprudence of tribunals sitting under bilateral and multilateral investment 
treaties. To a considerable extent, the standards involved are those of the particular treaty: 
the International Court refused to draw any more general inferences from the large number 
of similarly-worded treaties in Barcelona Traction5 and again, four decades later, in Diallo.6 

Nonetheless, some investment treaties articulate a standard of general international law, 
notably the international minimum standard of treatment. This is embodied, for example, in 
the North American Free Trade Agreement (NAFTA) Article 11057 as interpreted by the 
member states.8

Thus, there are now two discrete streams of authority—one based on the practice and 
jurisprudence of diplomatic protection, the other based on the generic standards in some 
2,400 bilateral investment treaties (BITs) or other treaties with investment protection 
provisions,9 as applied in around 800 completed or pending arbitrations.10 For the purposes 
of exposition, the two streams will be presented together, but this is without prejudice to 
the need for analysis of the specific context and the basis of claim in every case.

2.  Admission, Expulsion, and Liabilities of Aliens
Problems of responsibility arise most frequently when aliens and their assets are stationed 
on host state territory, and by way of preliminary, something must be said of the entry of 
aliens within the state. In principle, this is a matter of domestic jurisdiction: a (p. 593) state 
may choose not to admit aliens or may impose conditions on their admission.11 Internal 
economic policies and aspects of foreign policy may result in restrictions on the economic 
activity of aliens. National policy may require prohibition or regulation of the purchase of 
immovables, ships, aircraft, and the like, and the practice of certain professions by aliens. 
Provisions for the admission of aliens in treaties of friendship, commerce, and navigation 
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are qualified by references to ‘public order, morals, health or safety’.12 BITs normally 
provide expressly that the question of admission is one for the law of the host state.13

In principle, expulsion of aliens is also within the discretion of the state,14 but this 
discretion is not unlimited.15 In particular, the power of expulsion must be exercised in good 
faith and not for an ulterior motive.16 It must also be exercised in a way that is compatible 
with human rights standards such as the prohibition of collective expulsion17 and the 
obligation not to expel an alien to a state where his or life would be threatened or he or she 
may be subjected to torture or to cruel, inhuman, and degrading treatment.18 While the 
expelling state has a margin of appreciation in applying the concept of ‘ordre public’, this 
concept is to be measured against human rights standards.19 The latter are applicable also 
to the manner of expulsion.20 In certain conditions, expulsion may infringe the principle of 
non-discrimination (racial or religious) (p. 594) which is part of customary international 
law.21 Expulsion which causes specific loss to the national state forced to receive large 
groups without adequate notice could ground a claim for indemnity. Finally, the expulsion of 
persons who by long residence and exercise of civil rights have acquired prima facie the 
effective nationality of the host state is not a matter of discretion, since the issue of 
nationality places the right to expel in question.

The International Court considered the issue of expulsion in Diallo. It concluded that under 
the International Covenant on Civil and Political Rights and the relevant regional human 
rights treaty (the African Charter):

the expulsion of an alien lawfully in the territory of a State which is a party to these 
instruments can only be compatible with the international obligations of that State 
if it is decided in accordance with ‘the law’, in other words the domestic law 
applicable in that respect. Compliance with international law is to some extent 
dependent here on compliance with internal law. However … [this] is not the 
sufficient condition. First, the applicable domestic law must itself be compatible 
with the other requirements of the Covenant and the African Charter; second, an 
expulsion must not be arbitrary in nature, since protection against arbitrary 
treatment lies at the heart of the rights guaranteed.22

The Court referred to the obligation to provide grounds for expulsion, the prohibition of 
mistreatment of aliens subject to expulsion, the obligation to inform without delay the 
consular authorities of the state of origin of the aliens pending expulsion, and the obligation 
to respect the property rights of those being expelled.23

The liabilities of alien visitors under their own and under the local law can lead to 
conflicting claims in various areas of jurisdiction, including antitrust, labour, and welfare 
standards, monetary regulation, and taxation. The principles on which conflicts of 
jurisdiction may be approached have been considered in chapter 21. The point here is to 
examine the limits of the competence of the host state in placing liabilities on aliens of a 
special kind, for example, duties to serve in the armed forces, militia, or police and to 
submit to requisitions in time of emergency.24 The legal position is not in all respects clear. 
Thus, there is authority to support the rule that an alien cannot be required to serve in the 
regular armed forces of the host state.25 However, in US and Australian (p. 595) practice an 
alien admitted with a view to permanent residence or who has participated in voting may be 
conscripted to serve in the defence forces.26 The basis for obligations of this kind is the 
reciprocity between residence and local protection, on the one hand, and the 
responsibilities of a ‘functional’ citizenship. In some cases, long residence and local 
connections may create a new, effective nationality opposable to the state of origin (see 
chapter 23).
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3.  Requirements for and Standards of Diplomatic Protection
(A)  Overview
The exercise of diplomatic protection of nationals visiting or resident in foreign countries 
has subsisted, with changes of terminology and concept, since the Middle Ages. Modern 
practice emerged in the late eighteenth century, when the grant of letters of reprisal, an 
indiscriminate right of private war, to citizens harmed by aliens disappeared.27 It was the 
nineteenth century which produced political and economic conditions in which the status of 
aliens abroad became a problem of wide dimensions. The history has primarily concerned 
conflicts of interest between foreign investors (represented by their national state) and the 
more-or-less exploited hosts to foreign capital. In the century after 1840, some 60 mixed 
claims commissions were set up to deal with such disputes.28 Literature on protection of 
aliens from the point of view of investor states grew particularly after 1890; influential 
contributions were made by Anzilotti and the Americans Moore, Borchard, and Eagleton.29

This area of law has always been controversial. In the period 1945–80, concepts of 
economic independence and political and economic principles favouring nationalization and 
the public sector made headway. The legal reasoning offered on precise issues stems from a 
small number of general principles and the relations between them. (p. 596) Presumptively, 
the ordering of persons and assets is an aspect of the domestic jurisdiction of a state and an 
incident of its territorial sovereignty.30 Exceptions may be created by treaty, and in the past 
immunity for aliens was sometimes coupled with the privilege of the sending state to 
maintain a special system of courts for nationals on the territory of the receiving state 
(capitulations).31

In principle, however, the territorial competence of the state subsists, and the alien is 
admitted, at discretion, as a visitor with a duty to submit to local law and jurisdiction. 
However, residence abroad does not deprive an individual of the protection of the state of 
nationality. Diplomatic protection is best seen as a function of the relation of nationality in 
the absence of any better means of security. Where the state authorities cause injury to the 
alien visitor, for example, in the form of brutality by police officials, the legal position is 
clear. The host state is responsible, but, as a condition for the presentation of the claim by 
the national state, the alien must exhaust any remedies available in the local courts.32 The 
reasons for this condition of admissibility are practical: claims by individuals are handled 
better in municipal courts, governments dislike the multiplication of claims for diplomatic 
intervention, and it is reasonable for the resident alien to submit in the first place to the 
local system of justice. The ILC’s Articles on Diplomatic Protection reaffirm that ‘diplomatic 
protection consists of the invocation by a State, through diplomatic action or other means of 
peaceful settlement, of the responsibility of another State for an injury caused by an 
internationally wrongful act of that State to a natural or legal person that is a national of 
the former State with a view to the implementation of such responsibility’.33 Article 14 
‘seeks to codify the rule of rule of customary international law requiring the exhaustion of 
local remedies as a prerequisite for the exercise of diplomatic protection’.34 Article 15 sets 
out exceptions to the rule, including where local courts offer no prospect of redress, where 
circumstances make it unfair or unreasonable to exhaust the local remedies, and where the 
respondent state has waived the requirement.35

More difficult are the cases where the alien is harmed by acts or omissions which are on 
their face a normal exercise of the competence of organs of the host state. These situations 
include the malfunction of judicial organs dealing with acts which are breaches of the local 
law affecting the interests of the alien (‘denial of justice’), and also general legislative 
measures, not directed at aliens as such, affecting the ownership or (p. 597) enjoyment of 
foreign-owned assets. There has always been a current of opinion to the effect that the 
alien, having submitted to the local law, can only expect treatment on a basis of equality 
with nationals of the host state. It is also said that the status of the alien is not the subject 
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of a privilege, but is simply that of an individual within the territorial sovereignty and 
jurisdiction of the host state.36

(B)  The national treatment standard
An initial point of agreement is that certain forms of inequality are admissible.37 Thus, 
aliens are not entitled to political rights in the host state. Moreover, aliens must accept local 
law in regard to regulation of the economy, including restrictions on employment of aliens 
in particular types of employment. Access to the courts must be maintained, but rules in 
ancillary matters may be modified: thus, an alien need not have access to legal aid and may 
have to give security for costs.38 Exceptions may of course be created by treaty, notably 
BITs. Standards of treatment commonly employed in treaties include national, most- 
favoured-nation, and fair and equitable treatment in various permutations.

The national treatment standard was supported by jurists both in Europe and Latin America 
prior to 1940,39 by a small number of arbitral awards,40 and by 17 states at The Hague 
Codification Conference in 1930.41 At the conference, 21 states opposed the standard, 
although some had relied on it in presenting claims to international tribunals.42

(p. 598) (C)  The international minimum standard
Since the beginning of the twentieth century, however, the preponderant doctrine has 
supported an ‘international minimum standard’.43 A majority of the states represented at 
The Hague Codification Conference endorsed that standard, and it was affirmed in the 
Declaration on Permanent Sovereignty over Natural Resources in 1962.44 The standard is 
articulated in some BITs and has been applied by many tribunals and claims commissions. 
Thus, in the Neer Claim the General Claims Commission (US–Mexico) expressed the 
position as follows:

[T]he propriety of governmental acts should be put to the test of international 
standards … the treatment of an alien, in order to constitute an international 
delinquency should amount to an outrage, to bad faith, to wilful neglect of duty, or 
to an insufficiency of governmental action so far short of international standards 
that every reasonable and impartial man would readily recognize its insufficiency.45

This passage has become a focus for debate. On the one hand, the NAFTA Tribunal in 
Glamis Gold said:

Although situations may be more varied and complicated today than in the 1920s, 
the level of scrutiny is the same. The fundamentals of the Neer standard thus still 
apply today: to violate the customary international law minimum standard of 
treatment codified in Article 1105 of the NAFTA, an act must be sufficiently 
egregious and shocking—a gross denial of justice, manifest arbitrariness, blatant 
unfairness, a complete lack of due process, evident discrimination, or a manifest 
lack of reasons—so as to fall below accepted international standards and constitute 
a breach of Article 1105(1).46

On the other hand, several tribunals have questioned the relevance of Neer, a case 
concerned with the failures of police investigating a murder in the 1920s, to the complex 
commercial operations with which modern investment treaty arbitration is concerned. In 
this vein, the NAFTA tribunal in Mondev said:

A reasonable evolutionary interpretation of Article 1105(1) is consistent both with 
the travaux, with normal principles of interpretation and with the fact that, as the 
Respondent accepted in argument, the terms ‘fair and equitable treatment’ and ‘full 
protection and security’ had their origin in bilateral treaties in the post-war period. 
In these circumstances the content of the minimum standard today cannot be 
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limited to (p. 599) the content of customary international law as recognised in 
arbitral decisions in the 1920s.47

(D)  The two standards in perspective
The controversy concerning national and international standards has not been finally 
resolved, and this is not surprising as the two viewpoints reflect conflicting economic and 
political interests. Those supporting the national treatment standard are not committed to 
the view that municipal law has supremacy over international law: their position is that, as 
a matter of international law, the standard of treatment is to be defined in terms of equality 
under the local law. The experience of Latin American states and others suggests caution in 
handling the international standard, but it is necessary to distinguish between, on the one 
hand, the content of the standard and its application in particular cases and, on the other 
hand, the core principle, which is simply that the territorial sovereign cannot avoid 
responsibility by pleading that aliens and nationals had received equally bad treatment. 
Conversely, the rules of international law authorize at least a measure of discrimination, for 
example, in matters of taxation.

In short, there is no universally applicable standard. Circumstances, for example, the 
outbreak of war, may create exceptions to the international treatment standard, even where 
this applies in principle. Where a reasonable care or due diligence standard is applicable,48 

it would represent a more sophisticated version of national treatment. It would allow for 
reasonable variations between the various states of the world and yet would not be a 
mechanical matter, tied to equality.

It was precisely such difficulties that led to Ago’s reformulation of state responsibility as 
concerned with ‘secondary rules’: the ILC Articles of 2001 are without prejudice to the 
substantive content of the international obligations of states.49

(E)  Standards of treatment
The general principles of state responsibility were examined in chapter 25. They apply, inter 
alia, to cases where aliens are injured, whether within or outside the territory of the 
respondent state. In addition to the international minimum standard, a number of primary 
rules govern the standards with which states must treat those aliens under international 
law.

(p. 600) (i)  Fair and equitable treatment
The fair and equitable treatment standard (FET)50 is an autonomous standard of investment 
protection set out in the great majority of BITs,51 though in varying formulations. There are 
four main approaches: (1) a self-standing standard without additional reference to 
international law or other criteria;52 (2) FET defined in ‘accordance with international 
law’;53 (3) FET linked to the customary standard of minimum treatment of aliens;54 and (4) 
FET with express reference to substantive obligations, for example, prohibiting denial of 
justice or unreasonable or discriminatory measures.55 Thus, the application of the standard 
depends on the particular treaty invoked, although there are common generic questions.

The FET standard has become a focus of interpretation in investment treaty arbitration, 
invoked in most of the cases brought. Host state measures challenged for breach of FET 
vary widely, including revocation or non-renewal of licences;56 imposition of new regulatory 
requirements by the legislative and executive organs affecting the economic operation of 
the investment;57 tax and tariff measures;58 termination, modification, and breach of 
investment contracts;59 abusive treatment of investors;60 and denial of justice by both the 
executive and the judiciary.61 In ascertaining the meaning (p. 601) and scope of the FET 
standard, tribunals have often considered it in its relation to the international minimum 
standard of treatment, particularly in the context of NAFTA Chapter XI arbitration. In the 
substantive protections afforded by the FET standard, tribunals have included protection of 
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investors’ legitimate expectations,62 non-abusive treatment,63 non-arbitrary and non- 
discriminatory exercise of public powers,64 and its adherence to due process 
requirements.65

A source of difficulty has been the tendency of some writers and tribunals to give the 
international standard too ambitious a content. For example, in Tecmed the tribunal said:

The foreign investor expects the host State to act in a consistent manner, free from 
ambiguity and totally transparently in its relations with the foreign investor … The 
foreign investor also expects the host state to act consistently, i.e. without 
arbitrarily revoking any pre-existing decisions or permits issued by the state that 
were relied upon by the investor to assume its commitments as well as to plan and 
launch its commercial and business activities.66

This is an attempt to rewrite the FET standard by reference to the hypothetical 
expectations of one class of participant, as distinct from using the specific expectations 
generated through the parties’ actual course of dealings as relevant to the application of 
the standard.

One more realistic formulation of the FET standard in the context of NAFTA, that is, with 
reference to the minimum standard of treatment under customary international law, was 
given by the tribunal in Waste Management (No 2) v Mexico:

The minimum standard of fair and equitable treatment is infringed by conduct 
attributable to the State and harmful to the claimant if the conduct is arbitrary, 
grossly unfair, unjust or idiosyncratic, is discriminatory and exposes the claimant to 
sectional or racial prejudice, or involves a lack of due process leading to an outcome 
which offends judicial propriety—as might be the case with a manifest failure of 
natural justice in judicial proceedings or a complete lack of transparency and 
candour in an administrative process.67

(p. 602) This articulation of FET has proved influential in the BIT context even where the 
treaty in question does not link FET to the international minimum standard.68 In another 
case, the tribunal in Saluka v Czech Republic was called on to assess what constituted 
permissible regulatory action by the Czech National Bank in the course of the 
reorganization of the banking sector. It observed that:

The ‘fair and equitable treatment’ standard in Article 3.1 of the Treaty is an 
autonomous Treaty standard and must be interpreted, in light of the object and 
purpose of the Treaty, so as to avoid conduct of the Czech Republic that clearly 
provides disincentives to foreign investors. The Czech Republic, without 
undermining its legitimate right to take measures for the protection of the public 
interest, has therefore assumed an obligation to treat a foreign investor’s 
investment in a way that does not frustrate the investor’s underlying legitimate and 
reasonable expectations. A foreign investor whose interests are protected under the 
Treaty is entitled to expect that the Czech Republic will not act in a way that is 
manifestly inconsistent, non-transparent, unreasonable (i.e. unrelated to some 
rational policy), or discriminatory (i.e. based on unjustifiable distinctions).69

Irregularities in the investor’s conduct have sometimes influenced the determination of 
whether a breach of FET has occurred,70 as have the particular conditions of the host state 
in which the investor has chosen to invest.71 The standard required for a breach of FET to 
be found varies depending on the circumstances (and the decisions are notably 
inconsistent), but the holding in SD Myers v Canada is indicative in underlining that the 
‘determination must be made in light of the high measure of deference that international 
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law generally extends to the right of domestic authorities to regulate matters within their 
own borders’.72

(ii)  Denial of justice
The term ‘denial of justice’73 has sometimes been used to cover the general notion of state 
responsibility for harm to aliens,74 but it is better confined to a particular category (p. 603) 
of deficiencies on the part of the host state concerning the administration of justice.75 A 
helpful definition was offered by the NAFTA tribunal in Azinian v United Mexican States:

A denial of justice could be pleaded if the relevant courts refuse to entertain a suit, 
if they subject it to undue delay, or if they administer justice in a seriously 
inadequate way … There is a fourth type of denial of justice, namely the clear and 
malicious misapplication of the law. This type of wrong doubtless overlaps with the 
notion of ‘pretence of form’ to mask a violation of international law. In the present 
case … the evidence [is] sufficient to dispel any shadow over the bona fides of the 
Mexican judgments. Their findings cannot possibly be said to have been arbitrary, 
let alone malicious.76

The extent to which erroneous decisions may constitute a denial of justice has been 
controversial. But it is now sufficiently clear that a denial of justice does not arise merely 
upon the incorrect application of local law in the local courts. The focus of denial of justice 
is rather on the process by which justice is administered in the host state.77 Moreover, it is 
well established that the decision of a lower court open to challenge does not constitute a 
denial of justice and that the claimant must pursue effective remedies available higher in 
the judicial system as a matter of substance.78

(iii)  Expropriation of foreign property
A state may place conditions on the entry of an alien on its territory and may restrict 
acquisition of certain kinds of property by aliens.79 Apart from such restrictions, an alien 
individual, or a corporation controlled by aliens, may acquire title to property within a state 
under its law. Even in laissez-faire economies, the taking of private property for certain 
public purposes is accepted, and in practice full compensation is not always paid. The 
question is whether international law mandates a more favourable treatment of aliens than 
nationals in this regard.

The terminology of the subject is by no means settled and, in any event, form should not 
prevail over substance. The essence of the matter is the deprivation by state organs of a 
right of property either as such or by permanent transfer of the power of management and 
control.80 The deprivation may be followed by transfer to the territorial state (p. 604) or to 
third parties, as in systems of land distribution as a means of agrarian reform. The process 
is commonly described as expropriation. Expropriation of one or more major national 
resources as part of a general programme of social and economic reform is generally 
referred to as nationalization.

A constant difficulty is to establish the line between lawful regulatory measures and forms 
of indirect or creeping expropriation. State measures, prima facie lawful, may affect foreign 
interests considerably without amounting to expropriation. Thus, foreign assets and their 
use may be subjected to taxation, trade restrictions,81 revocation of licences for breach of 
regulations, or measures of devaluation.82 While special facts may alter cases, in principle 
such measures do not constitute expropriation. Taxation which has the precise object and 
effect of confiscation is unlawful but high rates of tax, levied on a non-discriminatory basis, 
are not.83 In general, there is no expectation that tax rates will not change: a foreign 
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investor must obtain a clear and express commitment to that effect, for example, in a 
stabilization agreement.

More generally, the tribunal in Philip Morris v Uruguay confirmed that a state’s valid 
exercise of police powers will defeat a claim for expropriation.84 The tribunal drew on the 
award of the tribunal in Methanex v US for a clear expression of the scope of this doctrine:

[A]s a matter of general international law, a non-discriminatory regulation for a 
public purpose, which is enacted in accordance with due process and, which affects 
… a foreign investor or investment, is not deemed expropriatory and compensable 
unless specific commitments had been given by the regulating government to the 
then putative foreign investor contemplating investment that the government would 
refrain from such regulation.85

In the Philip Morris case itself, measures taken by Uruguay with respect to the packaging of 
tobacco products (requiring graphic health warnings covering 80 per cent of the pack) and 
with a view to the protection of public health (prohibiting multiple brands) were held to 
amount to a valid exercise of police powers.

If an expropriation has taken place, it may still be considered lawful if the state 
expropriated the property for a public purpose and the expropriation was non- 
discriminatory, carried out with due process, and the state provided adequate 
compensation, (p. 605) although in the BIT context the exact conditions vary.86 The 
requirement of compensation has at times been controversial. The rule long supported by 
Western governments and jurists is that the expropriation of alien property is only lawful if 
‘prompt, adequate, and effective compensation’87 is provided for. The full compensation 
rule has received considerable support from state practice and international tribunals,88 

and is endorsed in almost all BITs. Earlier practice following programmes of nationalization 
mostly took the form of ‘lump sum settlements’, and jurists disagreed as to their evidential 
value.89 But although some awards were in substance diplomatic compromises,90 a good 
number of international tribunals have supported the full compensation rule.91

4.  Breach and Annulment of State Contracts
(A)  General principles
Governments make contracts of many kinds with aliens or foreign-owned corporations: loan 
agreements (including the issue of state bonds); contracts for supplies and services; 
contracts of employment; agreements for operation of industrial and other patent rights 
under licence; agreements for the construction and operation of transport or 
telecommunications systems; agreements conferring the sole right, or some defined right, 
to exploit natural resources on payment of royalties; and exploration (p. 606) and 
production-sharing agreements.92 Agreements involving resource exploitation are 
sometimes described as ‘concession agreements’, but this is not a term of art. The 
contracting government may act in breach of contract, legislate in such a way as to make 
the contract worthless (e.g. by export or currency restrictions), use its powers under 
domestic law to annul the contract, or repudiate the contract by means contrary to its own 
law. What, then, is the position in terms of international law?

In principle, a breach of contract does not create state responsibility on the international 
plane.93 By contrast, if the state exercises its executive or legislative authority to destroy 
the bundle of contractual rights as an asset, this is capable of constituting an 
expropriation.94 The issue of breaches of state contracts is particularly pertinent in the era 
of investment treaty arbitration. Under BITs, investment contracts are invoked by reference 
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to the treaty standards of investment protection. It should be underlined, however, that the 
distinction between treaty and contract remains valid.95

(B)  Stabilization clauses
The term ‘stabilization clause’ relates to a clause contained in an agreement between a 
government and a foreign legal entity by which the government party undertakes not to 
annul the agreement or to modify its terms, either by legislation or by administrative 
measures, either at all or for a defined period.96 The legal significance of such clauses is 
controversial, since the clause involves a tension between the legislative sovereignty (p. 
607) and public interest of the state party and the long-term viability of the contractual 
relationship. If the position is taken that state contracts are valid on the plane of public 
international law, then a breach of such a clause would seem to be unlawful under 
international law.97 Another view is that stabilization clauses as such are invalid in terms of 
public international law as a consequence of the principle of permanent sovereignty over 
natural resources.98

The problem calls for careful analysis. If a state party to a contract purports to annul it, this 
may—depending on the circumstances—constitute an expropriation: and the consequences 
will depend on the general principles relating to expropriation. The legal position will not, 
on this view, depend on the existence of a stabilization clause. If there is a provision for 
arbitration, the issue will be governed either by the express choice of law (if there is one) or 
by the choice of law derived by a process of interpretation. If the choice of law involves 
elements of public international law, the arbitral tribunal will approach the stabilization 
clause in the light of all the relevant circumstances, including the history of the 
relationship, the conduct of the parties, and the reasonable expectations of the parties.99 It 
is to be noted that the tribunal in Aminoil adopted the view that stabilization clauses were 
not prohibited by international law, but gave a cautious interpretation to the particular 
undertaking in question. Thus, such a clause could operate but only in respect of 
‘nationalization during a limited period of time’. In the instant case, the clause could not be 
presumed to exclude nationalization for a period of 60 years.100

(C)  The ‘umbrella clause’
Umbrella clauses,101 the origins of which can be traced back to the aftermath of Anglo- 
Iranian Oil Co Case (UK v Iran) of 1952,102 are now contained in many BITs. A standard 
formulation would be a promise by the host state to comply with obligations assumed with 
regard to an investment. For instance, the Switzerland–Philippines BIT provides in Article 
X(2) that ‘[e]ach Contracting Party shall observe any obligation it (p. 608) has assumed with 
regard to specific investments in its territory by investors of the other Contracting Party.’103

The meaning and function of umbrella clauses is subject to an ongoing debate with at least 
four discernible schools of thought: (1) the first adopts a very narrow interpretation of 
umbrella clauses as being operative only and to the extent that there is an identifiable 
shared intent of the parties that any breach of contract is a breach of the BIT;104 (2) the 
second purports to limit the application of umbrella clauses to breaches of contract 
committed by the host state in the exercise of sovereign authority;105 (3) according to the 
third view, umbrella clauses internationalize investment contracts by automatically 
transforming contractual claims into treaty ones;106 and (4) the fourth approach stipulates 
that umbrella clauses are operative and may serve as the basis for a substantive treaty 
claim, but do not ipso jure transform a contractual into a treaty claim.107

This fourth view is preferable as it allows for integration between the treaty terms and the 
contract, while respecting the construction of the treaty clause at hand as well as the 
proper law and dispute-settlement provisions of the contract. In short, umbrella clauses do 
not erase the distinction between treaty and contract, but create a shortcut to the 
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enforcement of contractual claims without internationalizing or transforming the basis of 
the underlying obligation. As concluded by the ad hoc Committee in CMS v Argentina:

The effect of the umbrella clause is not to transform the obligation which is relied 
on into something else; the content of the obligation is unaffected, as is its proper 
law.108

(D)  The relevance of forum clauses
Difficulties can arise where a claim is made for a breach of international law arising out of a 
state’s conduct in the context of a contract that contains its own dispute-settlement 
provisions.109

In Vivendi v Argentina, a dispute arose under a contract between the claimants and a 
province of Argentina for the operation of water and sewerage systems. All claims brought 
concerned the performance of the contract, which itself conferred exclusive jurisdiction to 
the courts of the province. While the BIT tribunal upheld its jurisdiction to hear these 
claims, the ad hoc Committee partially annulled the award, reasoning:

In a case where the essential basis of a claim brought before an international 
tribunal is a breach of contract, the tribunal will give effect to any valid choice of 
forum clause in the (p. 609) contract. On the other hand, where the ‘fundamental 
basis of the claim’ is a treaty laying down an independent standard by which the 
conduct of the parties is to be judged, the existence of an exclusive jurisdiction 
clause in a contract between the claimant and the respondent state or one of its 
subdivisions cannot operate as a bar to the application of the treaty standard … It is 
one thing to exercise contractual jurisdiction … and another to take into account the 
terms of the contract in determining whether there has been a breach of a distinct 
standard of international law.110

This may be contrasted with SGS v Philippines where the tribunal held:

Article X(2) makes it a breach of the BIT for the host State to fail to observe binding 
commitments, including contractual commitments, which it has assumed with 
regard to specific investments.111

According to this view, contractual claims under a BIT ought not to be pursued in breach of 
an applicable forum-selection clause set out in the contract in question, as by choosing to 
include this clause in the investment contract the investor in effect has renounced the right 
to arbitrate contract claims in a treaty forum.

5.  Conclusion
There is now a body of experience with standards of investment protection applied by 
international tribunals, alongside (but largely in substitution for) the earlier practice of 
diplomatic protection. Overall, there is no great difference in the substantive rules applied 
through the two processes. But the advantages of investment arbitration from the investors’ 
point of view (control over the claim, waiver of local remedies, shareholder standing, 
improved enforcement, etc), combined with the traditional reticence of governments to 
press diplomatic protection claims, have produced a large number of cases.112 This has in 
turn generated a backlash against investment treaties, with proposals ranging from, on the 
one hand, withdrawal from BITs and the ICSID Convention to, on the other hand, a 
Multilateral Investment Court, with judges appointed on a full-time basis.113 Allegations 
include the pro-investor orientation of tribunals, discrepancies in the application of common 
standards, and a tendency to second-guess decisions of host governments on matters of 
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policy. The case against investment arbitration is overstated, but for the time being, at 
least, its future is in doubt.114
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(p. 610) 29  International human rights
1.  Introduction
The events of the Second World War, and concern to prevent a recurrence of catastrophes 
associated with the policies of the Axis Powers, led to a programme of increased protection 
of human rights and fundamental freedoms at the international level. A notable pioneer in 
the field was Hersch Lauterpacht, who stressed the need for an International Bill of the 
Rights of Man.1 No such instrument was included in the UN Charter of 1945, but the 
Charter’s heuristic references to human rights provided a basis for development of the law.2 

The more important results of the drive to protect human rights are recorded here, but first 
some comment may be made on the forms it has assumed. Inevitably, it has carried to the 
international forum the differing concepts of freedom asserted by various leading states, 
and ideological differences have influenced the debates.

Human rights are a broad area of concern. Their potential subject matter ranges from 
questions of torture and fair trial to social, cultural, and economic rights, for example, the 
right to housing or to water. While ‘human rights’ is a convenient category of reference, it is 
also a potential source of confusion. Human rights problems arise in specific factual and 
legal contexts. They must be decided by reference to the applicable law, whether it is the 
law of a particular state, the provisions of a treaty, or principles of general international law. 
Human rights treaties are not a distinct species, still less a phylum. They are, first of all, 
treaties negotiated and entered into by states which oblige states parties as to their 
treatment of people, including their own nationals. While in this and other ways expanding 
the scope of international law, they are also and as such part of the system of international 
law.

(p. 611) 2.  Historical Perspectives
(A)  The equivocal experience of the League of nations
The appearance of human rights in the sphere of international law and organizations is 
often traced to the era of the League Covenant of 19193 and associated minorities treaties 
and mandates.4 The minorities treaties, in particular, constituted an important stage in the 
recognition of human rights standards.

But neither the mandates system nor the minorities regimes were representative: both only 
applied by way of exception and only to designated territories or groups. The Covenant did 
not contain a minorities clause, let alone any general statement of rights. Amongst the 
proposals discarded was this Japanese amendment:

The equality of nations being a basic principle of the League of Nations, the High 
Contracting Parties agree to accord as soon as possible to all aliens [who are] 
nationals of states members of the League equal and just treatment in every respect 
making no distinction either in law or fact on account of their race or nationality.5

The idea of universal human rights had to await the Allied wartime planners: a draft bill of 
rights was prepared as early as December 1942.6 But the idea of universal human rights 
was at the same time a reaction against special rights for particular groups, and it was 
agreed after 1945 that the interwar minorities treaties had lapsed.7
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(B)  The International Labour Organization (ILO)
Although its work is rather specialized, the ILO, created in 1919, has done a great deal 
towards giving practical expression to some important human rights and towards 
establishing standards of treatment. Its agenda has included forced labour, freedom of 
association, discrimination in employment, equal pay, social (p. 612) security, and the right 
to work.8 The ILO’s Constitution has a tripartite structure, with separate representation of 
employers and workers, as well as governments, in the Governing Body and the General 
Conference. In addition, there are provisions for union and employer organizations to make 
representations and complaints.9

(C)  The Universal Declaration of Human Rights, 1948
In 1948, the General Assembly adopted a Universal Declaration of Human Rights (UDHR)10 

which has been notably influential.11 The Declaration is not a treaty, but many of its 
provisions reflect general principles of law or elementary considerations of humanity, and it 
identified the catalogue of rights whose protection would come to be the aim of later 
instruments. Overall, the indirect legal effect of the Declaration should not be 
underestimated. It has been invoked, for example, by the European Court of Human Rights 
as an aid to interpretation of the European Convention on Human Rights (ECHR),12 and by 
the International Court in relation to the detention of hostages ‘in conditions of hardship’.13

The Declaration is a good example of an informal prescription given legal significance by 
actions of authoritative decision-makers. Thus, it was used as an agreed point of reference 
in the Helsinki Final Act, the second of the non-binding instruments which have been of 
considerable importance in practice.14

(p. 613) (D)  The Helsinki Final Act, 1975
On 1 August 1975, the Final Act of the Conference on Security and Co-operation in Europe 
was adopted in Helsinki.15 It contains a declaration of principles under the heading 
‘Questions Relating to Security in Europe’. The Final Act was signed by the representatives 
of 35 states, including the US and the USSR.

The Declaration is not in treaty form and was not intended to be legally binding.16 At the 
same time, it signified the acceptance by participating states of certain principles, including 
human rights standards. This significance was recognized by the International Court in 
Nicaragua v US.17 That was a special context, but the Helsinki process was a significant 
element in the gradual move to acceptance, on the one hand, of the political status quo in 
Europe and, on the other hand, of the salience of human rights standards for Eastern 
Europe. As such it was a precursor to the changes of 1989.

(E)  Subsequent declarations
Subsequent important declarations on human rights include the Vienna Declaration and 
Programme of Action adopted by the World Conference on Human Rights on 25 June 1993, 
which led to the establishment of the Office of the High Commissioner for Human Rights,18 

the Beijing Declaration and Programme for Action adopted by the Fourth World Conference 
on Women on 15 September 1995,19 and the UN Millennium Summit Declaration adopted 
on 8 September 2000,20 among many others.

3.  Sources of Human Rights Standards
(A)  Multilateral conventions
The corpus of human rights standards derives from an accumulation of multilateral 
standard-setting conventions. These fall into four general categories: first, the two 
comprehensive International Covenants adopted in 1966;21 secondly, regional conventions; 
thirdly, conventions dealing with specific wrongs: for example, genocide, racial 
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discrimination, torture, and disappearances; and, fourthly, conventions related to the 
protection of particular categories of people: for example, refugees, women, children, 
migrant workers, and people with disabilities. These conventions form a dense, overlapping 
pattern of prescriptions, the more so as most states are parties to most of the general 
treaties; likewise, the regional treaties are widely ratified within their regions. To a great 
degree, human rights law involves the interpretation and application of these and other 
treaty texts; only subsidiarily does it involve questions of substantive customary 
international law.

(p. 614) (i)  The International Covenants of 1966
The UDHR was widely regarded as a first step towards the preparation of a Covenant in 
treaty form. After extensive work in the Commission on Human Rights and the Third 
Committee of the General Assembly, the latter in 1966 adopted three instruments: the 
International Covenant on Economic, Social and Cultural Rights (ICESCR; 169 parties); the 
International Covenant on Civil and Political Rights (ICCPR; 172 parties);22 and an Optional 
Protocol to the latter (116 parties) allowing for individual communications. In 1989, a 
Second Protocol to the ICCPR was adopted, aiming at the abolition of the death penalty (86 
parties),23 and in 2008 an Optional Protocol to the ICESCR allowing for individual 
communications (24 parties).24

The Covenants, which came into force in 1976, have legal effect as treaties for the parties 
to them and constitute a detailed juridification of human rights. The ICESCR contains 
various articles in which the parties ‘recognize’ such rights as the right to work, to social 
security, and to an adequate standard of living.25 Such provisions are programmatic and 
promotional, except for those relating to trade unions (Art 8). Each party ‘undertakes to 
take steps … to the maximum of its available resources, with a view to achieving 
progressively the full realization of the rights recognized in the present Covenant by all 
appropriate means, including particularly the adoption of legislative measures’ (Art 2(1)). 
The rights recognized are to be exercised under a guarantee of non-discrimination, but 
there is a qualification in the case of the economic rights ‘recognized’ in that ‘developing 
countries … may determine to what extent they would guarantee’ such rights to non- 
nationals. The machinery for supervision consists of an obligation to submit reports on 
measures adopted, for transmission to the Economic and Social Council. Since 1986, an 
expert Committee on Economic, Social and Cultural Rights (CESCR) has assisted in 
supervising compliance.26

The ICCPR is more specific in its delineation of rights, stronger in its statement of the 
obligation to respect those rights, and rather better provided with means of review and 
supervision.27 Article 2(1) contains a firm general stipulation whereby (p. 615) parties 
undertake ‘to respect and to ensure to all individuals within its territory and subject to its 
jurisdiction the rights recognized in the present Covenant’ without distinction of any kind.28 

The rights are reasonably well defined and relate to classical issues including liberty and 
security of the person, equality before the law, fair trial, etc. Parties must submit to the 
Human Rights Committee (HRC) periodic reports on measures adopted to give effect to the 
Covenant.29 There is also a procedure for parties to the Covenant to complain of non- 
compliance, subject to a bilateral attempt at adjustment and prior exhaustion of domestic 
remedies, provided that such complaints are only admissible if both states have recognized 
the Committee’s competence to receive complaints (Art 41).30

In addition, the Optional Protocol to this Covenant provides for applications to the HRC 
from individuals subject to its jurisdiction who claim to have suffered violations of the 
Covenant, and who have exhausted all available domestic remedies.31 The respondent state 
submits to the HRC ‘written explanations or statements clarifying the matter and the 
remedy, if any, that may have been taken by that state’. The HRC forwards its ‘views’ to the 
state party concerned and to the individual. The HRC’s ‘views’ are not binding,32 but they 
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are published and are often influential in bringing about internal legislative or 
administrative changes.33 By March 2017, the HRC had registered 2,970 communications, 
1,200 of which had been concluded by adopting ‘views’ under Article 5(4) of the Protocol.34

The work of the CESCR and HRC has been supplemented by interpretive statements known 
as General Comments.35 These serve to clarify the application of specific provisions and 
issues relating to the Covenants, and as such are of significant normative value within the 
human rights system. Other human rights treaty bodies also follow this practice.

(ii)  Regional human rights treaties
In addition to the multilateral instruments, various regional treaties recognize a range of 
civil, political, social, economic, and cultural rights, and establish regional frameworks for 
their protection.36 The first comprehensive regional treaty was the (p. 616) ECHR of 
1950.37 It was followed by the American Convention on Human Rights of 1969,38 and the 
African Charter on Human and Peoples’ Rights of 1981.39 Another regional human rights 
convention is the Arab Charter on Human Rights adopted by the League of Arab States on 
22 May 2004.40 The Arab Charter is a revision of a 1994 charter which never came into 
force.41 There is no binding human rights convention covering the Asia-Pacific region, and 
there is debate over whether the notion of ‘universal human rights’ conflicts with ‘Asian 
values’, said to focus more on the collective good and civic order than on individual rights.42

(iii)  Treaties dealing with specific rights
Besides the treaties of general application, the international human rights framework 
includes treaties that address specific issues. The first of these was arguably the 1948 
Genocide Convention, which defines genocide and confirms it as a crime under 
international law which states parties undertake to prevent and punish, whether committed 
in peacetime or in time of war. It is distinguishable from other human rights instruments in 
that it does not set out specific rights for individuals but operates primarily through 
criminalizing involvement in genocide.43

Other examples in the category of specific conventions include the treaties against racial 
discrimination and apartheid,44 the Convention against Torture and Other (p. 617) Cruel, 
Inhuman or Degrading Treatment or Punishment,45 and the International Convention for 
the Protection of All Persons from Enforced Disappearance.46 The implementation of each 
treaty is monitored by a committee specifically established for that purpose.

(iv)  Treaties protecting particular categories or groups
The fourth category of multilateral human rights treaties is directed at protecting certain 
specific groups. The 1951 Convention Relating to the Status of Refugees sets out a detailed 
regime for treatment of refugees, as defined in Article 1 of the Convention.47 A 1967 
Protocol extended its coverage, removing geographical and temporal limitations in the 
definition.48 Refugee law is generally seen as separate from (although related to) general 
human rights law; the system is administered by the UN High Commissioner for 
Refugees.49

Other groups protected under specific treaties include children,50 women,51 migrant 
workers and their families,52 and people with disabilities.53 The implementation of each of 
these treaties is monitored by committees specifically established for that purpose.

(p. 618) (B)  Customary international law
It is now generally accepted that the fundamental principles of human rights form part of 
customary international law, although not everyone would agree on the identity or content 
of the fundamental principles. In 1970, the International Court in the Barcelona Traction 
case saw as included in the category of ‘obligations erga omnes’ the following: ‘the 
principles and rules concerning the basic rights of the human person, including protection 
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from slavery and racial discrimination’.54 This relative indeterminacy is echoed in later 
declarations.55

In the Wall opinion, the International Court found that the construction of the Wall by Israel, 
the occupying power, in the Occupied Palestinian Territory, and the associated regime, were 
‘contrary to international law’.56 In resolving certain questions raised by Israel, the Court 
had recourse to aspects of customary international law concerning the substance of 
international humanitarian law.57 It also relied on considerations of general international 
law in determining that the 1966 Covenants apply both to individuals present within a 
state’s territory and to individuals outside that territory but subject to that state’s 
jurisdiction.58

(C)  Summary
As to the substance of human rights themselves, a wide range of rights is recognized in the 
core instruments, along with an ever-expanding group of emerging or claimed ‘rights’ with 
unclear or contested legal status.59 Key human rights protected in two or more major 
instruments are tabled below (see Table 29.1). The groupings are indicative only, as the 
language and specific formulation of each right differs between texts.

This table suggests that there may be something approaching a ‘common core’ of human 
rights at the universal and regional levels. But it also suggests that any such common core 
is partial and imperfect—and it hides altogether the many differences in the articulation of 
the various rights in the various treaties. The fact remains that governments have chosen to 
develop and articulate human rights principles at the international level largely by means of 
multilateral treaties, individually negotiated. It is those treaties which for most practical 
purposes constitute the international law of human rights.60(p. 619)

Table 29.1  Key human rights protected

ICCPR ICESCR ECHR* ACHR African 
Charter

Self-determination Art 1 Art 1 – – Art 20

Equality and non- 
discrimination

Arts 2(1), 3, 
14(1), 26

Arts 2(2), 
3

Art 14 Arts 1, 
24

Arts 2, 3, 19

Right to life Art 6 – Art 2 Art 4 Art 4

Freedom from torture and 
other inhuman treatment

Art 7 – Art 3 Art 5 Art 5

Freedom from slavery Art 8 – Art 4 Art 6 Art 5

Liberty and security of person Art 9 – Art 5 Art 7 Art 6

Freedom of assembly and 
association

Arts 21, 22 – Art 11 Arts 15, 
16

Arts 10, 11

Freedom of movement Art 12 – OP4, Art 2 Art 22 Art 12

Due process Arts 9–11, 
14–16

– Arts 6, 7; 
OP4, Art 1

Arts 3, 8, 
9, 24

Arts 3, 7
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ICCPR ICESCR ECHR* ACHR African 
Charter

Freedom of expression Art 19 – Art 10 Art 13 Art 9

Freedom of thought, 
conscience, and religion

Art 18 – Art 9 Arts 12, 
13

Art 8

Free elections/participation in 
government

Art 25 – OP1, Art 3 Art 23 Art 13

Rights of the family Art 23 Art 10 Arts 8, 12 Art 17 Art 18

Right to work – Arts 6, 7 – – Art 15

Right to education – Art 13 OP1, Art 2 – Art 17

Right to health – Art 12 – – Art 16

Cultural rights Art 27 Art 15 – – Art 17(2)

*  OP1, OP4: First and Fourth Optional Protocols to ECHR.

4.  Non-Discrimination and Collective Rights
The UN Charter contains various references to ‘human rights and fundamental freedoms 
for all without distinction as to race, sex, language or religion’. These general and to some 
extent promotional provisions have constituted the background to a substantial body of 
multilateral conventions and practice by UN organs. By 1966, at the latest, it was possible 
to conclude that in terms of the Charter the principle of (p. 620) respect for and protection 
of human rights on a non-discriminatory basis had become recognized as a legal standard.61

There is no great gulf between the legal and human rights of groups, on the one hand, and 
individuals, on the other. Guarantees and standards governing treatment of individuals 
tend, by emphasizing equality, to protect groups as well, for example, in regard to racial 
discrimination. In turn, protection of groups naturally encompasses protection of individual 
members of those groups; some rights attaching to individuals qua group members are only 
exercisable in community with other members of the group.62

(A)  Non-discrimination
International law contains a legal principle of non-discrimination on grounds of race, 
articulated in the International Convention on the Elimination of All Forms of Racial 
Discrimination (ICERD).63 This principle is based, in part, on the UN Charter, especially 
Articles 55 and 56; the practice of organs of the UN (e.g. General Assembly resolutions 
condemning apartheid); the UDHR; the International Covenants on Human Rights; and the 
regional human rights conventions.64 In 1970, the International Court in Barcelona Traction 
referred to obligations erga omnes as specifically including ‘protection from slavery and 
racial discrimination’.65 There is also a legal principle of non-discrimination in matters of 
sex, based on the same set of multilateral instruments,66 together with the widely ratified 
Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) 
adopted in 1979.67

The principle of equality before the law allows for factual differences, such as age, and is 
not based on mechanical conceptions of equality.68 But any distinction drawn must have an 
objective justification; the means adopted to establish different treatment must be 
proportionate to the justification for differentiation; and there is a burden of (p. 621) proof 
on the party seeking to invoke an exception to the equality principle.69 ICERD Article 1(4) 
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makes it clear that differential treatment in the form of special measures necessary to 
secure the advancement of certain disadvantaged groups is not racial discrimination in the 
sense of the Convention.70

(B)  Self-determination
The idea of collective or group rights became prominent in connection with the principle of 
self-determination,71 progenitor of the category of so-called ‘peoples’ rights’.72 Self- 
determination is articulated variously as political principle, legal principle, and legal 
right.73 It has been understood as the right of peoples under colonial, foreign, or alien 
domination to self-government,74 whether through formation of a new state, association in a 
federal state, or autonomy or assimilation in a unitary (non-federal) state.75 In different 
contexts, however, self-determination can mean different things, and there is no universally 
accepted definition. On a general level, it can be defined as ‘the right of a community which 
has a distinct character to have this character reflected in the institutions under which it 
lives’.76 The International Court has described self-determination as the ‘need to pay regard 
to the freely expressed will of peoples’,77 but there has been wide disagreement over the 
meaning of ‘peoples’, not least in the context of indigenous and minority claims to self- 
determination.

Common Article 1(1) of the ICCPR and ICESCR upholds the right of ‘all peoples’ to self- 
determination, and Article 2 of the Arab Charter contains similar wording. The (p. 622) 
African Charter on Human and Peoples’ Rights recognizes the ‘unquestionable and 
inalienable right to self-determination’ of all peoples (Art 20(1)). The advisory opinion of the 
Court in Western Sahara confirms ‘the validity of the principle of self-determination’ in the 
context of that dispute.78 In the Wall opinion, the Court recognized the principle of self- 
determination as one of the rules and principles relevant to the legality of the measure 
taken by Israel: the effect of the Wall, in conjunction with the settlement policy, was to 
impair if not to preclude the exercise of the right of self-determination of the people of 
Palestine in relation to the territory of Palestine as a whole.79

The development of the principle of self-determination in practice has led to a pronounced 
distinction between the colonial and non-colonial context, reflecting a distinction between 
full (‘external’) self-determination and qualified (‘internal’) self-determination.80 The 
question of internal self-determination, and the possibility of remedial secession, remain 
controversial.81

(C)  Rights of minorities
The need to protect the rights of racial, linguistic, and religious minority groups82 within 
states has been recognized in a general way since the minorities treaties of the interwar 
period,83 but there is still no agreed definition of what constitutes a ‘minority’ in 
international law,84 and the question of legal personality for minority groups as such is 
fraught.85 States have traditionally been wary of recognizing the rights and status of 
minority groups within their territory, for fear of claims to secession. The HRC has affirmed 
that minority rights are different from the right to self-determination, and should not 
prejudice the sovereignty and territorial integrity of states.86

The only multilateral treaty dealing specifically with minority rights is the European 
Framework Convention for the Protection of National Minorities, adopted by the (p. 623) 
Council of Europe in 1994.87 The Convention articulates a comprehensive set of principles 
for the protection of national minorities and persons belonging to those minorities. It covers 
individual rights as well as provisions directed specifically at protecting the existence and 
identity of minority groups as such.88 The decision to adopt the Convention, rather than a 
proposed additional protocol to the ECHR, attracted criticism. The task of monitoring 
implementation of the treaty was thus assigned to an Advisory Committee of the Council of 
Europe, not the Strasbourg Court. In practice, however, the Advisory Committee has made 
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a contribution to the development and enforcement of Convention rights, and states 
generally treat the Convention as a legal commitment, despite the framework character of 
some provisions.

The position under general international law is rather different. The key text is ICCPR 
Article 27 which protects the right of members of ethnic, religious, and linguistic minorities, 
in community with other members, to enjoy their own culture, profess and practise their 
own religion, and use their own language; this is poised between an individual and a 
collective rights guarantee, but emphasizes the individual. The interpretative potential of 
Article 27 has been tested to an extent in individual complaints before the HRC.89

In 1992, the General Assembly adopted the Declaration on the Rights of Persons Belonging 
to National or Ethnic, Religious or Linguistic Minorities. The Declaration was intended to 
strengthen the implementation of human rights relating to minorities, based on the 
principles of non-exclusion, non-assimilation, and non-discrimination.90 It elaborates on the 
principle of protection of identity under ICCPR Article 27, and moves cautiously towards the 
promotion of identity, albeit only under the form of a General Assembly resolution. There is 
no proposal for a follow-up convention.

(D)  Rights of Indigenous Peoples
A UN Declaration on the Rights of Indigenous Peoples91 was adopted in 2007 by a large 
majority of the General Assembly.92 The Declaration resulted from a drafting process that 
lasted more than 20 years, and was noteworthy for the level of participation (p. 624) of 
indigenous groups and their NGOs. This also produced changes within the UN structure, 
with the creation of the UN Permanent Forum on Indigenous Issues as an advisory body to 
the Economic and Social Council;93 the extension of the mandate of the Special Rapporteur 
on the Situation of Human Rights and Fundamental Freedoms of Indigenous Peoples;94 and 
the creation of the Expert Mechanism on the Rights of Indigenous Peoples.95

Previously, the only international instruments addressing indigenous rights as such96 were 
two ILO Conventions with limited participation, characterized by markedly state-driven 
perspectives.97 The Declaration represents a shift away from that approach, promoting a 
more inclusive and consultative relationship with indigenous peoples. Perhaps its most 
significant feature is the proclamation in Article 3 that indigenous peoples have the right to 
self-determination. Despite the wording of ICCPR/ICESCR Article 1, recognizing the right of 
all peoples to self-determination, for a long time states resisted recognizing indigenous 
claims.98 The HRC refuses to entertain claims for violations of Article 1, taking the view 
that inherently collective claims cannot be brought under the individual complaints 
procedure of the First Optional Protocol. The Committee has generally treated indigenous 
claims as coming within the minority rights protections of Article 27 instead.99 The explicit 
recognition of indigenous peoples’ right to self-determination in the Declaration is a 
significant change—though one only achieved on the ‘understanding’ that self- 
determination for this purpose does not equate to a right to secede, as distinct from 
negotiating the terms of indigenous engagement with, and within, the state.100

Besides self-determination, the Declaration also affirms a range of individual and group 
rights of importance to indigenous peoples, including equality and freedom from 
discrimination,101 cultural identity and integrity,102 participation in (p. 625) decision- 
making,103 autonomy and self-government,104 and traditional lands and natural 
resources.105 The term ‘indigenous peoples’ is, however, left undefined.106 As a General 
Assembly resolution, the Declaration does not impose obligations on states, but its symbolic 
weight should not be underestimated.
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(E)  Other collective rights
The notion of rights being enjoyed by groups of persons collectively, rather than as 
individuals, remains controversial. A distinction should be made between rights attaching to 
individuals because of their status as members of a group, and rights attaching to the group 
as such, which individuals can only enjoy in community with others. The instruments on 
minority and indigenous rights contain examples of both.

Beyond the specific rights of minorities and indigenous peoples, international law 
recognizes other collective rights, in particular a people’s right to freely dispose of its 
natural wealth and resources and not to be deprived of its own means of subsistence 
(ICCPR/ICESCR, Art 1(2)). Examples of other putative collective rights include the right to 
development107 and the right to culture;108 by now, however, we are approaching the useful 
limits of law if not of language.

5.  Scope of Human Rights Standards: Some General Issues
(A)  Territorial and personal scope of human rights treaties
International human rights instruments typically do not define the precise territorial and 
personal scope of the human rights protections they contain. ECHR Article 1 provides that 
the parties shall secure the rights and freedoms defined in Section 1 of the Convention ‘to 
everyone within their jurisdiction’. A similar reference to ‘jurisdiction’ appears in Article 1 
of the American Convention on Human Rights. The African Charter (p. 626) is silent on the 
issue. Other instruments refer to territorial jurisdiction but with no mention of the personal 
scope of rights. The question is whether states parties to human rights treaties are bound to 
apply their protections extraterritorially, including to non-nationals. This arises particularly 
in the context of armed conflict and occupation.109

Before 2001, it was reasonably settled that ‘jurisdiction’ in Article 1 ECHR is primarily 
territorial,110 but that in some cases acts of states parties performed or producing effects 
abroad might also constitute an exercise of jurisdiction.111 In particular, a line of cases 
involving the Turkish occupation of northern Cyprus had established that where a state 
party exercises effective control of an area outside its national territory as a consequence of 
military action, the fact of that control triggers the Article 1 obligation to secure Convention 
rights and freedoms there.112 Another recognized exception to territoriality is the personal 
model of extraterritorial jurisdiction, arising when state agents exercise authority and 
control over individuals outside the national territory.113

Banković v Belgium114 arose out of the airstrike under NATO auspices on the Radio 
Televizija Srbije building in Belgrade during the Kosovo crisis in 1999. The victims or their 
representatives brought claims against 17 Members of NATO and parties to the ECHR. The 
Court found that the case fell beyond the scope of Article 1.115 The victims were located in 
the territory of the Federal Republic of Yugoslavia, outside the territorial jurisdiction of any 
of the respondent states.116 In this way, the Court appeared to limit the Convention’s 
extraterritorial application to those areas within the regional legal space (espace juridique) 
of the Convention, the territories of the members of the Council of Europe.117

Banković has been a source of some confusion,118 notably in the context of the invasion and 
occupation of Iraq in 2003. In Al-Skeini v UK, relatives of six Iraqi civilians killed in 
incidents involving British soldiers in south-east Iraq alleged that the British authorities had 
failed adequately to investigate the deaths, which occurred during the period in which the 
UK was an occupying power in the region.119 The House of Lords held there was 
‘jurisdiction’ only in the case of one person, held in a detention facility,120 but the Court 
found that there was a sufficient jurisdictional link for Article 1 (p. 627) purposes in all six 
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cases.121 It ultimately found a violation of the procedural duty to investigate the deaths, 
pursuant to Article 2, in five cases.

The Court emphasized that determining whether or not Article 1 is satisfied was a matter of 
considering the circumstances of each case. It did not decide whether or not the UK had 
‘effective control’ of the area. Instead, it based its decision on a fresh articulation of the 
‘state agent authority’ exception to territoriality recognized in previous cases: the exercise 
by state agents of physical control over the victim.122 It was relevant that the applicants’ 
relatives were killed in the course of security operations while the UK was responsible for 
the exercise of some of the public powers in the region;123 this distinguishes Al-Skeini from 
Banković. But if Al-Skeini does not overrule Banković, it qualifies it in certain respects. 
First, jurisdiction under Article 1 is not necessarily restricted to the regional espace 
juridique of the Convention.124 Secondly, the state exercising jurisdiction has an obligation 
to secure the rights and freedoms relevant to that individual’s situation; in that sense, the 
rights and obligations in the Convention can be ‘divided and tailored’.125

The HRC has observed that ICCPR Article 2(1) requires states parties to ensure and respect 
the Covenant rights of ‘anyone within their power or effective control, even if not situated 
within the territory of the state party’, and that this requirement is not limited to citizens; it 
also includes situations where the state is acting outside its own territory and situations of 
armed conflict.126

The International Court has also considered the issue. It concluded in the Wall opinion that 
Israel was bound to apply the provisions of human rights instruments to which it was a 
party in the Occupied Palestinian Territory, observing that its position was consistent with 
that of the HRC.127 The Court reiterated its finding that (p. 628) international human rights 
instruments are applicable ‘in respect of acts done by a State in the exercise of its 
jurisdiction outside its own territory, particularly in occupied territories’ in respect of 
Uganda’s occupation of the Congolese province of Ituri.128

(B)  Human rights and humanitarian law
These jurisdictional findings add importance to the issue of the relationship between 
international human rights and humanitarian law.129 The conventional view saw the two 
regimes as mutually exclusive, the former applicable in peacetime, the latter in time of 
armed conflict. This strict dualism is no longer observed: the two fields are now generally 
understood to be complementary, not alternative.130 In short, human rights standards may 
also be applicable during armed conflict, but subject to the proviso that ‘[i]n certain 
circumstances international humanitarian law operates as a lex specialis so as to require 
the modification of general rules of human rights law.’131

The International Court has described the basic standards of humanitarian law as 
‘elementary considerations of humanity, even more exacting in peace than in war’,132 and 
has held the rules of Common Article 3 of the four Geneva Conventions of 12 August 1949 
to be a ‘minimum yardstick’ of treatment in all international and non-international armed 
conflicts.133 In Nuclear Weapons, the Court stated that in principle human rights 
obligations do not cease in times of armed conflict (unless derogations are permitted by the 
relevant treaty), but that international humanitarian law may operate as a lex specialis 
excluding more general human rights standards.134 In other contexts, for example, 
occupation, it may even be that international human rights law constitutes the more 
specialized standard.135

Despite the shift towards a more nuanced understanding, uncertainty remains in respect of 
various issues including norm conflicts,136 fragmentation,137 and whether humanitarian law 
provides a lower level of protection than human rights law. The (p. 629) classification of the 
so-called ‘war on terror’ as an armed conflict138 also raised human rights concerns. Critics 
have questioned whether the campaign against al-Qaeda met the threshold humanitarian 
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law test for the existence of a state of armed conflict, particularly those aspects which were 
carried out beyond the active combat zones of Iraq and Afghanistan. Designating the 
campaign as an armed conflict subject to international humanitarian law, instead of 
ordinary human rights and criminal law, has facilitated certain operations that would 
breach international law in the absence of an armed conflict.139

(C)  Human rights in the private domain: issues of ‘horizontal 
application’
To what extent do human rights obligations extend to provide protection against private 
conduct?140 Where states are under a positive obligation to protect individuals within their 
jurisdiction, human rights will indirectly apply to private conduct, with the state acting in a 
measure as guarantor.141 However, there is ongoing debate over whether international 
human rights law can also produce a ‘horizontal’ effect, or whether states have a monopoly 
of human rights responsibility. On one view, the implications of a guarantee of human rights 
must extend to private action, and the absence of any institutional expression of that idea is 
a merely temporary defect. According to another view, it is national not international law 
which (leaving international crimes to one side) necessarily creates individual 
responsibility: the focus of the international human rights system remains on states as 
obligors. In recent years, there has been something of an ‘end-run’ around this apparent 
impasse through the development of practices of corporate social responsibility.142 Steps 
were taken to develop a draft Declaration on Human Social (p. 630) Responsibilities,143 and 
Norms on the Responsibilities of Transnational Corporations and Other Business 
Enterprises with Regard to Human Rights.144 Supporters of these developments see them 
as filling a gap in standards, serving to balance the power wielded by transnational 
corporations and other private entities.145 Critics warn that expanding responsibility for 
human rights violations may help states to evade their own responsibility,146 and that 
holding transnational corporations accountable may imply regulatory prerogatives which 
corporations do not and should not have.147 Codes of conduct influence only the willing and 
are no substitute for enforcement by the state and (at the international level) against the 
state, using established channels of accountability.

At present, no international processes exist that require private persons or businesses to 
protect human rights.148 Decisions of international tribunals focus on states’ responsibility 
for preventing human rights abuses by those within their jurisdiction.149 Nor is corporate 
liability for human rights violations yet recognized under customary international law.150

6.  Protection and Enforcement of Human Rights
(A)  Protection and enforcement under the un system
(i)  Action under the Charter
UN political organs have sometimes been prepared to exercise a general power of 
investigation and supervision in this field, but they have difficulty in dealing with particular 
cases; discussion normally centres on political implications and is often partisan. 
Nevertheless, publicity, fact-finding machinery, and other ‘measures’ under Article 14 of the 
Charter can be useful.

(p. 631) For a long time, the nearest approach to permanent machinery was the 
Commission on Human Rights, set up by the Economic and Social Council in 1946. Its 
principal function was the preparation of various declarations (starting with the UDHR) and 
other texts. In 1967, the Commission established investigatory procedures (the 1235 
Procedure) in respect of country-specific complaints of gross violations. In 2006, growing 
unease with the way in which the Commission was functioning led to its replacement by the 
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HRC, consisting of 47 member states.151 The substitution seems to have made little 
difference.

The General Assembly lacks enforcement powers under the Charter. But it has frequently 
expressed concern about human rights violations occurring in different parts of the world. 
The Security Council was unable to act effectively prior to the end of the Cold War, because 
of the veto, but it did use its powers of investigation under Chapter VI from time to time, as 
in relation to the situation arising in South Africa (1960). In the period after 1990, the 
Council began to authorize peacekeeping operations and, on the basis of Chapter VII, to 
ensure the provision of humanitarian assistance, as in the case of Somalia in 1992.152 

Extensive operations were undertaken in Bosnia in 1993 with the stated purpose of 
delivering humanitarian assistance. The mandate also included the creation of safe areas 
and the power to use force to protect UN-established safe areas. These various operations 
were based on powers delegated to member states by the Security Council. In 1994, the 
Council authorized certain member states, on a short-term basis, to establish a safe haven 
in Rwanda for the protection of displaced persons, refugees, and civilians at risk, but the 
failure to act earlier to prevent the humanitarian catastrophe in Rwanda has been strongly 
criticized.153

Since that time, the Council has authorized several peacekeeping operations;154 it also 
authorized forcible intervention in Libya for the protection of civilians, without the consent 
of the territorial state.155 In other cases, however, such as Darfur in Sudan, the consensus 
recorded at the 2005 World Summit on the existence of a ‘responsibility to protect’ has 
failed to translate into collective action. Verbally, the ‘responsibility to protect’ gains broad 
acceptance; in truth, it states the problem without resolving it; and current articulations fall 
well short of holding that states have a right to forcibly intervene, without Security Council 
authorization, to alleviate humanitarian crises.156

(p. 632) The Security Council can also use its Chapter VII powers to refer situations to the 
International Criminal Court when crimes within the Court’s jurisdiction appear to have 
been committed.157 The Council has exercised this power in respect of Sudan158 and 
Libya.159

(ii)  Treaty bodies
It is impossible in a general work to provide a detailed picture of the multiform institutions 
involved in the protection of human rights.160 However, even in a small compass, attention 
must be drawn to certain other organs. There are now nine bodies responsible for 
monitoring implementation of the core international human rights treaties, including the 
CESCR and HRC. In temporal sequence they are as set out in Table 29.2.(p. 633)

Table 29.2  Implementation of international human rights treaties

Committee Convention Commenced Comment

Committee on the Elimination 
of Racial Discrimination 
(CERD)

International Convention on 
the Elimination of All Forms of 
Racial Discrimination161

1970

Human Rights Committee 
(HRC)

ICCPR162 1976 Optional Protocol 
(1966)

Committee on the Elimination 
of Discrimination against 
Women (CEDAW)

Convention on the Elimination 
of All Forms of Discrimination 
against Women163

1981
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Committee Convention Commenced Comment

Committee against Torture 
(CAT)

Convention against Torture 
and other Cruel, Inhuman or 
Degrading Treatment or 
Punishment164

Optional Protocol 
(2002) created system 
of regular visits to 
prisons and other 
places of detention165

Committee on Economic, 
Social and Cultural Rights 
(CESCR)

ICESCR166 1986 Optional Protocol 
(2008)

Committee on the Rights of 
the Child (CRC)

Convention on the Rights of 
the Child167

1991

Committee on the Protection 
of the Rights of All Migrant 
Workers and Members of 
their Families (Committee on 
Migrant Workers, CMW)

International Convention for 
the Protection of the Rights of 
All Migrant Workers and 
Members of their Families168

2004

Committee on the Rights of 
Persons with Disabilities 
(CRPD)

Convention on the Rights of 
Persons with Disabilities169

2009 Optional Protocol 
(2006)

Committee on Enforced 
Disappearances (CED)

International Convention for 
the Protection of All Persons 
from Enforced 
Disappearance170

2011

The International Court has indicated that when considering issues arising in relation to the 
human rights treaties, it will ascribe ‘great weight’ to the interpretation of the treaty 
adopted by the relevant court or committee.171

The treaty body system has faced major challenges with respect to resources and 
coherence, amongst other things, and there have been many proposals for its reform. The 
Dublin Statement on the Process of Strengthening of the UN Human Rights Treaty Body 
System of 19 November 2009 was an attempt by 35 serving or former members of UN 
treaty bodies to instigate reform.172 This initiative was succeeded by an intergovernmental 
process launched in 2012173 which produced a compromise agreement adopted by the 
General Assembly in 2014.174

(p. 634) (iii)  The High Commissioner for Human Rights
In 1993, the General Assembly created the office of UN High Commissioner for Human 
Rights,175 whose principal task is to provide leadership in the human rights field. The High 
Commissioner is in charge of key activities including the development of standards and 
coordinates reports by expert mechanisms. The office has had an impact by raising 
awareness and developing norms to address populations at risk and has contributed to the 
work of special rapporteurs as well as the Security Council.

(B)  Regional machinery
There is machinery for the judicial protection of human rights on a regional basis in Europe, 
the Americas, Africa, and the Arab world.176 The emphasis here will be on judicial 
protection.

164
165

166

167

168

169

170

171

172

173

174

175

176



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

(i)  Europe
The ECHR is a comprehensive bill of rights on the Western liberal model, born of the 
Council of Europe.177 The human rights protected by the treaty were originally 
implemented by three organs: the European Commission of Human Rights, the European 
Court of Human Rights, and the Committee of Ministers of the Council of Europe. Of those, 
the principal organ was the Commission which received and considered complaints: 
individual complainants had standing if the government concerned had recognized its 
competence, but only the Commission had standing to present individual claims before the 
Court. In 1998, this structure was replaced:178 the Commission was abolished and the Court 
deals without intermediation with both individual applications and interstate cases.

The Court has strongly influenced the development of European human rights law, in 
matters major and minor.179 It has produced many changes in national legislation and 
practice. Cases of outright non-compliance have been comparatively few. However, the 
Court has been to an extent a victim of its own success; it is inundated with cases and 
despite reforms involving greater selectivity in caseload180 it still has a substantial 
backlog.181 The workload of the Court may be further increased by Protocol 16,182 which 
allows the highest courts and tribunals designated by the parties to request, in (p. 635) the 
context of a pending case, an advisory opinion on questions of principle relating to the 
interpretation or application of the Convention and its Protocols.183

In addition to the backlog, there has also been something of a backlash. This has been 
partly caused by a rather expansive approach the Court has adopted with regard to asylum 
cases. For example, in Hirsi Jamaa184 the Court opted for a ‘contextual’ interpretation of 
ECHR Protocol 4 Article 4 prohibiting collective expulsion of aliens. Based on the concept of 
extraterritorial jurisdiction under ECHR Article 1, the Court concluded that collective 
expulsion could occur notwithstanding that the asylum seekers were intercepted on the 
high seas.185

(ii)  The Americas
The Inter-American system for the protection of human rights is complex, consisting as it 
does of two overlapping mechanisms with different diplomatic starting points.186 The Inter- 
American Commission on Human Rights was created in 1960 as an organ of the 
Organization of American States (OAS). As amended by the Protocol of Buenos Aires,187 the 
OAS Charter contains a substantial list of economic, social, and cultural standards, and the 
Commission, as reordered in accordance with the American Convention on Human Rights of 
1969,188 has extensive competence in these matters in relation to OAS members. On the 
basis of this Convention, an additional system for the promotion of human rights was 
created. The Inter-American Commission on Human Rights was re-established and retains 
its broad powers within the context of the OAS (Arts 41–43). At the same time, the 
Commission has responsibilities under the American Convention. It has jurisdiction to hear 
complaints against the parties from individual petitioners (Art 44), and may also deal with 
interstate disputes provided that both parties have recognized its competence (Art 45).

In accordance with the American Convention (Arts 52–69), an Inter-American Court of 
Human Rights began to function in 1979. The Commission and, if they expressly accept this 
form of jurisdiction, the states parties may submit cases concerning the interpretation and 
application of the Convention (Arts 61–63). Article 64 creates an (p. 636) advisory 
jurisdiction regarding ‘interpretation of this Convention or of other treaties concerning the 
protection of human rights in the American States’.189 Overall the Court has been an 
innovator, notably with respect to remedies.190 But the innovations have not been 
universally well received by the governments, and not all OAS members are parties; to date, 
25 of the 35 OAS members have ratified. The Inter-American Commission has exercised its 
OAS competence in respect of petitions against the US, which is not a party to the American 
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Convention, on the alternate (and questionable) basis of the American Declaration of the 
Rights and Duties of Man.191

(iii)  Africa
On 17 June 1981, the Organization of African Unity (OAU) adopted the African Charter on 
Human and Peoples’ Rights.192 While the Charter has much in common with its European 
and American predecessors, it has features of its own.193 Not only are rights of ‘every 
individual’ specified, but also duties (Chapter II). Several provisions (Arts 19–24) define the 
rights of ‘peoples’, for example, to ‘freely dispose of their wealth and resources’ (Art 21). 
Some of these are framed in vague language, for example, Article 24, which provides that 
‘all peoples shall have the right to a general satisfactory environment favourable to their 
development’. There are no derogation clauses comparable to ECHR Article 15 (war or 
other public emergency).

In the sphere of institutional safeguards, the main organ has been the African Commission 
on Human and Peoples’ Rights. The Commission’s mandate is formulated in very general 
terms, and includes the interpretation of the Charter at the request of a state party, an 
institution of the OAU, or an African organization recognized by the OAU (Art 45). The 
emphasis is on conciliation. The Commission may investigate complaints by states (Arts 47– 
54) and seek to reach an amicable solution (Arts 52–53). The Commission may also consider 
‘communications’ from individuals (Arts 55–56). Only where a complaint reveals ‘a series of 
serious or massive violations’ is the Commission bound to involve the OAU Assembly, which 
‘may then request the Commission to undertake an in-depth study of these cases, and make 
a factual report, accompanied by its findings and recommendations’ (Art 58). The 
Commission developed an increasingly judicialized procedure and jurisprudence, despite 
the lack of an explicit mandate to consider individual communications.194

(p. 637) For some time, the Commission was the only implementation agency. In 1998, the 
OAU adopted a Protocol on the Establishment of the African Court on Human and Peoples’ 
Rights (‘the African Court Protocol’).195 Two years later, the OAU was replaced by the 
African Union (AU), with its Constitutive Act of 11 July 2000.196 Article 5(1)(d) of the 
Constitutive Act established a Court of Justice. The Assembly of the AU adopted a Protocol 
of the Court of Justice of the African Union on 11 July 2003.197 In 2004, however, the 
Assembly decided to merge the two institutions to form a single Court of Justice and Human 
Rights.198 A Protocol on the Statute of the African Court of Justice and Human Rights was 
adopted on 1 July 2008; it will come into force 30 days after the fifteenth ratification, not 
yet in sight.199 In addition, since 2005 the Community Court of Justice of the Economic 
Community of West African States (ECOWAS Court) has acquired jurisdiction over human 
rights complaints.200

(C)  Supervision: key legal issues
The work of the European Commission and the European Court of Human Rights over a 
long period has produced a set of legal concepts. These, or variations of them, are also to be 
found in decisions under the other regional conventions. They rest in part on the political 
premises that the respondent state is itself democratic and that there must be a fair balance 
between the general interest and the interests of the individual.

(i)  Exhaustion of local remedies
ECHR Article 35(1) provides that ‘the Court may only deal with the matter after all 
domestic remedies have been exhausted, according to the generally recognized rules of 
international law and within a period of six months from the date when the final decision 
was taken’.201 This reflects the role of the Court, which is supervisory and not appellate.202 

But the Court will not require recourse to local remedies if the violation originates in an 
administrative practice of the respondent state.203 Provisions on the exhaustion of local 
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remedies are similarly found in Article 46(1)(a) of the American Convention204 and Articles 
50 and 56(5) of the African Charter.205

(p. 638) (ii)  Restrictions on freedoms ‘necessary in a democratic society’
Key provisions in the ECHR are expressed to be subject to restrictions which are ‘necessary 
in a democratic society’.206 In Silver v UK, the Court explained the general principles:

(a)  the adjective ‘necessary’ is not synonymous with ‘indispensable’, neither 
has it the flexibility of such expressions as ‘admissible’, ‘ordinary’, ‘useful’, 
‘reasonable’ or ‘desirable’ …;

(b)  the Contracting States enjoy a certain but not unlimited margin of 
appreciation in the matter of the imposition of restrictions, but it is for the 
Court to give the final ruling on whether they are compatible with the 
Convention …;

(c)  the phrase ‘necessary in a democratic society’ means that, to be 
compatible with the Convention, the interference must, inter alia, correspond 
to a ‘pressing social need’ and be ‘proportionate to the legitimate aim 
pursued’ …;

(d)  those paragraphs of … the Convention which provide for an exception to a 
right guaranteed are to be narrowly interpreted … 207

The issue arises regularly in cases concerning the right to respect for private and family 
life;208 freedom of thought, conscience, and religion;209 freedom of expression;210 and 
freedom of assembly.211

The American Convention mirrors the wording of the ECHR with its reference to 
restrictions ‘necessary in a democratic society’ (e.g. Arts 15, 16(2), 22(3)).212 By contrast, 
the text of the African Charter makes no mention of democratic society in its provisions for 
limitations of rights: for example, Article 11 refers to ‘necessary restrictions provided for by 
law in particular those enacted in the interest of national security, the safety, health, ethics 
and rights and freedoms of others’ and Article 12 permits ‘restrictions, provided for by law, 
for the protection of national security, law and order, public health or morality’. Article 
27(2), cited in the jurisprudence as containing ‘the only legitimate reasons for restricting 
the rights and freedoms contained in the Charter’,213 provides that ‘the rights and freedoms 
of each individual shall be exercised with due regard to the rights of others, collective 
security, morality and common interest’.

(p. 639) (iii)  Proportionality: the balance between the general interest and the 
interests of the individual
The ECHR seeks to maintain a balance between the general interest (a pressing social 
need) and the rights and interests of the individual. To this end, the Court applies a 
principle of proportionality. In Dudgeon, the Court said:

[I]n Article 8 … the notion of ‘necessity’ is linked to that of a ‘democratic society’. 
According to the Court’s case-law, a restriction on a Convention right cannot be 
regarded as ‘necessary in a democratic society’—two hallmarks of which are 
tolerance and broadmindedness—unless, amongst other things, it is proportionate 
to the legitimate aim pursued …214

Notwithstanding the margin of appreciation left to the national authorities, the question of 
proportionality is ultimately one for the Court.
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Proportionality has played a major role in the jurisprudence.215 Whilst it is on its face a 
logical principle, it inevitably entails significant policy choices. In Fogarty v UK,216 the 
Court held that, as an aspect of proportionality, it was appropriate to interpret the 
Convention as far as possible in harmony with other rules of international law, including 
those relating to state immunity. The proportionality principle has also been a significant 
feature of the American217 and African jurisprudence.218

(iv)  Derogation ‘in time of national emergency’
As noted earlier, ECHR Article 15 permits derogation from the obligation to comply with its 
provisions ‘in time of war or other public emergency threatening the life of the nation’, 
although certain provisions are specified as non-derogable: Articles 2 (right to life, except 
insofar as death is caused by lawful acts of war), 3 (prohibition of torture), 4(1) (prohibition 
of slavery), and 7 (prohibition of punishment without law). Similarly, allowance for 
‘suspension of guarantees’ in time of ‘war, public danger, or other emergency that threatens 
the independence or security of a State Party’ is provided in Article 27 of the American 
Convention, with Article 27(2) excluding a wider range of provisions from derogation than 
the ECHR.

No such derogation provision appears in the African Charter. The African Commission has 
emphasized that ‘the lack of a derogation clause means that limitations on the rights and 
freedoms in the Charter cannot be justified by emergencies or special (p. 640) 
circumstances. The only legitimate reasons for limitations of the rights and freedoms of the 
African Charter are found in article 27(2)’.219

(v)  The margin of appreciation
This takes the form of a legal discretion which recognizes that the respondent state can be 
presumed to be best qualified to appreciate the necessities of a particular situation 
affecting it.220 The margin of appreciation is also applied in practice under the American 
and African frameworks,221 although the term has been avoided both by the Inter-American 
Court and the Human Rights Committee and raises its own problems of appreciation.

Nonetheless, something like it is inevitable if we are not to have government by judiciary or 
—in the international context—by quasi-judiciary. In James, the European Court of Human 
Rights, rejecting a complaint against British leasehold reform legislation, observed that 
national authorities are best placed to determine what is in the public interest, and enjoy a 
wide discretion in implementing social and economic policies. The Court will respect that 
discretion but only as long as it is not manifestly without reasonable foundation: ‘although 
the Court cannot substitute its own assessment for that of the national authorities, it is 
bound to review the contested measures under Article 1 of Protocol No 1 and, in so doing, 
to make an inquiry into the facts with reference to which the national authorities acted’.222

(vi)  Complaints and proceedings at national level
The classical and still general method of enforcement is by means of the duty of 
performance of treaty undertakings imposed on the states parties. It is the domestic legal 
systems of the states parties to the given treaty which are the primary vehicles of 
implementation. Thus, the ICCPR contains express provisions setting forth the duty to 
ensure that domestic law provides sufficient means of maintenance of treaty standards.223 

It is also a characteristic of such treaties that the means of implementing the treaty 
provisions are a matter of domestic jurisdiction. In this context, it is helpful to recall Robert 
Jennings’s remonstrance that it is a mistake to think of domestic jurisdiction ‘in “either/or” 
terms’.224
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(p. 641) In some cases, the absence of an official investigation may constitute evidence of a 
breach.225 In a series of decisions, the European Court has responded to the extraordinary 
circumstances prevailing in certain regions of Turkey. In order to deal effectively with cases 
involving ill-treatment,226 disappearances,227 the destruction of a village,228 the death of 
the applicant’s relatives,229 and shooting by unidentified persons, the Court has relied on 
the lack of any or any effective investigation as evidence of breach of Article 2 (right to 
life),230 Article 3 (prohibition of torture), Article 5 (right to liberty and security of person), 
and Article 8 (right to home and family life). In addition, lack of an effective investigation 
has been held to constitute a violation of Article 13 (right to an effective remedy).231 Similar 
principles have been applied by the Inter-American Court of Human Rights,232 the Human 
Rights Committee,233 and the African Commission.234

7.  Conclusion
This account of human rights is, it should be emphasized, an analysis from the perspective 
of public international law. This approach is appropriate for several reasons, including the 
fact that human rights as legal standards were primarily the work of international lawyers; 
so too the normative development of such standards through the various institutions.

An evaluation of the existing human rights system must begin by placing emphasis on three 
elements. In the first place, the ‘system’ depends for its efficacy on the domestic legal 
systems of states. The decisions and recommendations of the supervisory and monitoring 
bodies can only be implemented by means of the legislatures and administrations of the 
states parties to the various standard-setting conventions. Secondly, the application of 
human rights forms part of a wider aim, belief in, and maintenance of, the rule of law, 
including the existence of an independent judiciary: overall, the human rights bodies have 
been a positive influence. The third element is (p. 642) related to the second. Adherence to 
human rights instruments presupposes that the states adhering will apply the standards. In 
practice, such a system fails when it has to face the worst-case scenarios and a recalcitrant 
respondent state. This is particularly true in cases concerning the rights of large groups 
and long-lasting, intractable situations.235

The question of the efficacy of the system of human rights leads to a wider problem. On 
occasion, the Security Council may decide to take coercive action under Chapter VII of the 
Charter, avowedly to deal with the worst cases. This may appear to be the solution. But, in 
practice, such action has been taken only rarely and on a highly selective basis, and has 
been overshadowed by geopolitical factors unconnected with human rights. This element of 
discrimination can best be illustrated by instances of failure to act, in particular the failure 
of the Security Council to take any action in the face of the persistent measures of 
discrimination and breaches of humanitarian law on the part of Israel against the 
Palestinian people and their institutions.236 The issue of selectivity can lead to claims of 
human rights violations being used as nothing more than a powerful political weapon.

Perhaps the most egregious example is provided by the case of Iraq. The Iraq–Iran War 
raged for eight years (1980–8). Iran was not the aggressor. There were several hundred 
thousand military and civilian casualties. During the conflict, leading Western powers gave 
assistance to the Iraqi government in the form of matrices for chemical weapons (which 
were used against Iran) and satellite intelligence. The Security Council took no action under 
Chapter VII or otherwise. In contrast, in the period from 1991 up to the US-led attack on 
Iraq in March 2003, the same states took a strong line on the human rights record of the 
Iraqi regime and the attack was justified in part by reference to the human rights factor. 
Here is revealed a purely cyclical, if not cynical, version of human rights, contingent on 
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collateral political considerations. Similar criticisms of selectivity could be applied to the 
Human Rights Commission, now the Council.

Problems of consistency and efficacy affect all systems of law, not only public international 
law and human rights. The often appalling realities of power politics must be balanced 
against the 50 years of successful formulation of legal standards of human rights and the 
development of mechanisms of supervision and monitoring. These at least put the question 
of enforcement on the agenda.

Three further criticisms of the international human rights system deserve attention. The 
first is the Marxian critique that the system replicates liberal values and operates through 
liberal institutions which tend to reinforce class divisions within society, keeping power in 
the hands of the powerful and leaving those belonging to subordinated sectors to fall 
through the gaps.237 This is certainly true to some degree—although (p. 643) it is 
significant that those criticizing the system on such grounds rarely advocate its 
destruction.238

The second is that the system is ‘Eurocentric’.239 While this too may be true (certainly in 
terms of its historical origins), it is less true than it was, and again the critics do not 
advocate return to some unachievable status quo ante. The Inter-American system has gone 
its own way, as compared to Strasbourg, and the African system will likewise develop 
according to the region’s own characteristics and priorities. The human rights treaties have 
been widely ratified by countries outside Europe and the West. Although the Universal 
Declaration was Western in its origin and focus, the human rights system has evolved 
considerably since 1948. More recent instruments are based on a broader consensus 
following negotiation between the representatives of states and, to a lesser extent, cultures.

A third criticism is that the system operates under a democratic deficit; in other words, 
unelected judges and experts sitting in international tribunals and committees are making 
important decisions of public policy that should be left to elected officials within states. A 
short answer is that these tribunals and committees are mandated to act by treaties that 
have been ratified by states; their authority derives from state consent. A longer answer is 
that international human rights are part of an international law in which state rights and 
prerogatives (reflecting, in normal circumstances, the autonomy of the community of the 
state) are set alongside and judged by reference to the products of state consent. Each 
system retains a margin of appreciation (explicitly or implicitly); none is immune from 
judgement in terms of the other.

There is a close analogy in the system of closer union which is the EU, and its relation to 
fundamental rights at the level of the ECHR as well as of national law. Thus, the German 
Federal Constitutional Court declined to rule that laws derived from the Treaty of 
Maastricht which allegedly took away rights protected by the Federal Constitution were 
invalid. The Court noted that Community law and domestic law were independent systems, 
operating side by side; the organs of one system were not competent to assess the 
interpretation and observance of the laws of the other.240 The allegation of a violation had 
to be assessed against the fundamental guarantees inherent in Community law.241 In 
normal circumstances, Community law could not be subject to constitutional review by 
municipal courts without calling into question the legal basis of the Community itself. At the 
same time, Community law cannot (p. 644) release member states from their obligations 
under the ECHR.242 Each system retains competence to inspect the other system and to 
intervene if there is a sufficiently serious interference with rights. The principle of 
equivalent protection holds that as long as equivalent rights are protected by the regional 
human rights system, the state does not breach its obligations to the individual; otherwise 
there could never be interstate cooperation as envisaged by states when entering the 
Community. By contrast, an arbitrary refusal to comply with rights is not excused, for 
example, on the grounds that the state is complying with a Security Council resolution.243 
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There must be a presumption that the Security Council does not intend to impose 
obligations on states to violate fundamental human rights.244 But it is, in the last resort, 
only a presumption. National systems are judged, or at least appraised, in terms they have 
formally accepted. They are not silenced.245
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(p. 645) 30  International criminal justice
1.  Introduction
It is not too much of an exaggeration to say that the UN era began with a trial and a 
promise. The trial was that of the major German war criminals at Nuremberg. The promise 
was that the principles underlying the Nuremberg Charter would be treated as 
international law: only thus would the apparent selectivity and retrospectivity of 
Nuremberg be redeemed. But despite the Tokyo trials and some further trials in Germany, 
mostly under the auspices of the occupying powers, the arena of international criminal law 
became populated by conventions largely without implementation, and state practice 
turned to emphasize national trials for specified treaty-defined offences such as aircraft 
hijacking and drug trafficking.

Then, in the early 1990s, the arena came to life: ad hoc criminal courts were created by 
Security Council resolution, a permanent International Criminal Court (ICC) was 
established at great speed, and there was much other activity. Half a dozen international or 
‘internationalized’ tribunals now exist, while some are in their final stages of operation or 
have recently completed their mandates. These tribunals have generated a more robust 
body of jurisprudence on war crimes, crimes against humanity, and genocide, as well as a 
more developed set of understandings concerning procedure. Developments at the 
international level have also sparked changes in domestic jurisdictions, including an 
increasing—though still small—number of domestic prosecutions of international crimes, 
some of them on the basis of universal jurisdiction.

The rapid development of the international criminal law field has, however, encountered 
many difficulties. The operation of the international criminal tribunals has been far more 
expensive and time-consuming than anticipated, and the conduct of proceedings has 
generated controversy, particularly in cases involving high-profile figures. The ICC has been 
accused of selectivity, and condemned for its unequal focus on crimes committed in Africa. 
Most importantly, questions remain about the broad goals of this field. Although the 
prosecution of individuals responsible for the commission of international crimes may be 
justified on the basis of retribution and deterrence, a balance between national and 
international processes, and between peacemaking or (p. 646) post-conflict reconciliation 
and the reduction of impunity, has proved elusive.1 If there was any jury in this field (which 
there is not2), it would still be out.

2.  Development of International Criminal Law and Institutions
(A)  Pre-1945 aspirations
The modern history of international criminal law sputtered into half-life in 1919, when the 
Allies established a Commission on the Responsibility of the Authors of the War and on the 
Enforcement of Penalties, which proposed the creation of an Allied High Tribunal to try 
violations of the laws and customs of war and the law of humanity pursuant to Articles 228 
and 229 of the Treaty of Versailles.3 The tribunal never came into being: a few Germans 
were instead prosecuted domestically at the ‘Leipzig trials’, suffering token penalties.4 

There were discussions in the League of Nations about an international criminal court, but 
a statute concluded in 1937 obtained only a single ratification (British India).5
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(B)  The Nuremberg and Tokyo tribunals
On 8 August 1945, the four Allied Powers concluded the London Agreement, establishing 
the International Military Tribunal (the Nuremberg Tribunal).6 The Charter, annexed to the 
Agreement, provided for the prosecution of individuals for war crimes, crimes against 
humanity, and crimes against peace.7 Each of the Tribunal’s four principal judges 
represented one of the major Allied Powers, and the prosecution of the various counts of the 
indictment was divided among prosecutors from the four powers.8 After a ten-month trial, 
three defendants were acquitted; the remaining 19 were convicted and sentenced to death 
or imprisonment. Three organizations were found (p. 647) to be criminal, three were 
cleared.9 The Nuremberg judgment was notable for its rejection of the argument that its 
Charter breached the principle of legality, as well as for its holding that individuals may be 
held directly responsible under international law.10

The International Military Tribunal for the Far East was established not by a multilateral 
treaty but by a Special Proclamation issued by MacArthur, the Supreme Commander for the 
Allied Powers in Japan.11 The Tokyo Tribunal consisted of 11 judges, from the nine 
signatories to the Japanese Instrument of Surrender as well as India and the Philippines.12 

A lengthy trial concluded in November 1948 with convictions for all surviving 25 
defendants, who were sentenced to death or imprisonment.13 The process generated 
substantial controversy among the judges,14 and it has attracted criticism to a greater 
extent than the Nuremberg judgment, procedurally as well as substantively.15 According to 
Judith Shklar:

Natural law thinking played no part at Nuremberg, where every effort was made to 
build on the fiction of a positive international law envisaged as analogous in its 
formal structure to the legalistic image of municipal law in matured systems. At 
Tokyo natural law was, indeed, introduced, with very unfortunate results.16

In addition, prosecutions for war crimes, crimes against humanity, and crimes against peace 
were conducted in Germany by the Allied Powers in their respective zones of occupation 
under Control Council Law 10, as well as in the Pacific theatre.17

(C)  Normative developments following the Second World War
The Nuremberg judgment had an immediate impact. The General Assembly unanimously 
affirmed ‘the principles of international law recognized by the Charter of the Nuremberg 
Tribunal and the Judgment of the Tribunal’.18 The International Law Commission (ILC) was 
directed to formulate the principles of international law recognized in the Tribunal’s 
judgment, and to prepare a draft code of offences against the peace and security of 
mankind. The ILC listed the following ‘crimes under international law’: crimes against 
peace, (p. 648) war crimes, and crimes against humanity.19 It also identified as punishable 
the participation in a common plan or conspiracy for the accomplishment of any such acts, 
as well as complicity in their commission. But it did not go much beyond the Nuremberg 
formulations. For example, the category of ‘crimes against humanity’ was not free-standing:

Murder, extermination, enslavement, deportation and other inhuman acts done 
against any civilian population, or persecutions on political, racial or religious 
grounds, when such acts are done or such persecutions are carried on in execution 
of or in connexion with any crime against peace or any war crime.20

The ILC’s work on a ‘code of crimes’ proceeded slowly. After two separate phases of 
drafting between 1947–54 and 1982–96, the ILC in 1996 adopted 20 draft articles 
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constituting a Code of Crimes against the Peace and Security of Mankind.21 The Code was 
never implemented as such, being superseded by the Rome Statute.22

More important than the early ILC work was the conclusion of the Genocide Convention in 
1948,23 and the ‘grave breaches’ provisions of the 1949 Geneva Conventions.24 Both 
envisaged prosecutions in national courts, but in fact little or nothing was done by way of 
enforcement, despite the Cambodian genocide25 and war crimes in a variety of theatres, 
including Vietnam.26

3.  International Criminal Courts and Tribunals
(A)  The ad hoc tribunals
(i)  The Yugoslav Tribunal
The end of the Cold War coincided with the dissolution of Yugoslavia, and increased 
opportunities for the Security Council to respond to ensuing armed conflicts.27 In May 
1993, the Security Council acted under Chapter VII to establish an international tribunal (p. 
649) in The Hague for the ‘purpose of prosecuting persons responsible for serious violations 
of international humanitarian law’ committed in the former Yugoslavia after 1 January 
1991.28 Because of the tribunal’s open-ended temporal jurisdiction, it was able to prosecute 
crimes committed not only between 1991 and December 1995, when the Dayton Agreement 
was signed, but also in the late 1990s when further violence ensued in Kosovo. There was 
controversy about whether the Security Council could create a criminal tribunal, but the 
International Criminal Tribunal for the former Yugoslavia (ICTY) upheld its own 
constitutionality, relying in part on the parallel support of the General Assembly 
(responsible for the ICTY budget, which exceeded US$100 million per annum).29

The ICTY slowly began functioning according to the relatively skeletal Statute annexed to 
Security Council Resolution 827, with detailed Rules of Procedure and Evidence made by 
the judges and frequently amended.30 The Statute gave the ICTY power to try persons for 
violations of the laws or customs of war, genocide, and crimes against humanity (more 
broadly defined than at Nuremberg). Although the ICTY and national courts had concurrent 
jurisdiction, the ICTY had primacy, and in its early years the Tribunal requested that 
national courts defer to its competence in situations where both were seeking to exercise 
jurisdiction.31

The ICTY proceeded slowly, in part because of a lack of accused persons in its custody. It 
came under early criticism for prosecuting relatively minor figures, ‘small fish’ such as 
Duško Tadić, a local leader of the Serb Democratic Party in Bosnia who had no involvement 
in policy-making or planning and who was already being prosecuted in Germany.32 This 
began to change in the late 1990s, when NATO became involved in effecting arrests, pro-EU 
parties were elected into government in the countries concerned, and some accused 
voluntarily surrendered to the Tribunal.33 There followed the arrest and transfer in 2001 of 
Slobodan Milošević, former president of the Socialist Federal Republic of Yugoslavia 
(SFRY). The Prosecutor initially charged Milošević with respect to the conflict in Kosovo, 
but then joined the Kosovo indictment with two separate indictments regarding Croatia and 
Bosnia.34 The result was an unmanageably large indictment of over 60 counts, and an 
unwieldy, lengthy trial, during which the judges struggled to deal with Milošević’s astute 
and highly disruptive conduct.35 His (p. 650) sudden death in 2006, before the end of the 
trial, was a significant blow. Subsequently, the ICTY gained custody over two other high- 
profile accused who had eluded capture for many years: Karadžić, the President of 
Republika Srpska,36 and Mladić, the Commander of the Main Staff of the Bosnian Serb 
Army.37 In March 2016, the Tribunal found Karadžić guilty of genocide, crimes against 
humanity, and war crimes.38 In November 2017, it convicted Mladić on most counts. The 
ICTY also secured important convictions relating to crimes against Serbs. For example, the 
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Čelebići case concerned a Muslim-run detention camp where Serbs were detained and 
resulted in convictions against four of the camp’s commanders.39

By 2000, the unanticipated length and cost of the Tribunal’s operations led the Security 
Council to press the ICTY to develop a completion strategy.40 Although the ICTY was 
already focusing on the prosecution of ‘the most senior leaders suspected of being most 
responsible for crimes’, this became an explicit requirement.41 In addition, the Rules of 
Procedure and Evidence were amended to allow the ICTY to transfer cases back to national 
courts, reversing the earlier trend of deferrals to the ICTY. By the time it was wound up in 
December 2017, the ICTY had indicted 161 persons.

(ii)  The Rwanda Tribunal
In April 1994, the assassination of Rwandan President Habyarimana ignited the slaughter of 
Tutsi and moderate Hutus, resulting in the deaths of approximately 800,000 persons over 
the course of several months.42 In November 1994, amidst an ineffectual response to the 
genocide itself, the Security Council created the International Criminal Tribunal for Rwanda 
(ICTR), located in Arusha, Tanzania.43 Until its closure in 2015, the ICTR shared an Appeals 
Chamber with the ICTY.44 The ICTR and the ICTY also shared a prosecutor until 2003, when 
the Security Council considered it necessary for a prosecutor to be dedicated solely to the 
ICTR in order to fulfil its completion strategy.45

The ICTY Statute provided a model for the Statute of the ICTR, which similarly endowed the 
ICTR with ‘the power to prosecute persons responsible for serious violations of 
international humanitarian law’. There were, however, differences between the Statutes, 
such as the omission of an article in the ICTR Statute for prosecution for grave breaches of 
the Geneva Conventions of 1949, on account of the non-international character of the 
armed conflict in Rwanda. The Statute instead provided for (p. 651) jurisdiction over 
violations of Article 3 common to the 1949 Geneva Conventions and of Additional Protocol 
II, which apply in non-international armed conflicts. In addition, the ICTR Statute required 
a discriminatory motive as an element of crimes against humanity, although it has been held 
that this is not a requirement under customary international law.46 The scope of the ICTR’s 
jurisdiction was also narrower than that of the ICTY; its temporal jurisdiction ran from 1 
January to 31 December 1994. The ICTR issued indictments for only 93 accused and its 
budget was smaller than that of the ICTY, although still substantial.47

The ICTR also began operations quite slowly, but it initially gained custody of indictees 
more successfully than did the ICTY.48 In its early years, it experienced serious 
mismanagement, leading to the resignations of the Registrar and the deputy Prosecutor.49 

Already strained relations between the ICTR and Rwanda deteriorated following the 
Appeals Chamber’s decision to decline jurisdiction over one of the media advocates of the 
genocide, on the grounds that his pre-trial detention violated his human rights.50 Rwanda 
suspended cooperation with the ICTR, impeding the progress of trials. The next year, the 
Appeals Chamber controversially reversed its decision51 and the relationship between 
Rwanda and the ICTR improved. Trials nevertheless proceeded slowly, and the Security 
Council required it to develop a completion strategy which involved, in part, the referral of 
cases to third countries such as France,52 and eventually to Rwanda itself.53

The Akayesu case was the first to go to trial at the ICTR, and was seminal, representing the 
first conviction by an international tribunal for genocide, as well as the first time that rape 
in war was held to constitute genocide.54 The ICTR’s ‘Media’ judgment was also significant 
for its conviction of three radio and newspaper executives for public incitement to 
genocide.55
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In 2010, the Security Council decided to establish the International Residual Mechanism for 
Criminal Tribunals to complete the remaining tasks of the ICTY and ICTR. The Security 
Council requested both Tribunals to take all possible measures (p. 652) to complete all their 
remaining work no later than the end of 2014. The Mechanism’s ICTR branch commenced 
operations on 1 July 2012, while the ICTR eventually completed its work in December 
2015.56

The Mechanism has the same jurisdiction, rights, obligations, and essential functions as the 
ad hoc tribunals.57 It has a number of ongoing matters in addition to its work enforcing 
sentences and supervising imprisonment conditions. Meanwhile the Mechanism’s 
Prosecutor continues the search for the eight remaining ICTR fugitives, three of whom will 
be tried by the Mechanism if eventually arrested.58

(iii)  The ad hoc tribunals: an evaluation
Between them, the two Tribunals produced a substantial body of jurisprudence. The ICTR 
has made a significant contribution, for example regarding gender crimes. Among the 
developments led by the ICTY, joint criminal enterprise (JCE) has been perhaps the most 
prominent. Under this doctrine, individuals may be held liable for crimes committed as part 
of a common plan carried out either jointly or by some members of the group.59 The 
Appeals Chamber in Tadić explained that JCE constitutes a form of commission, even 
though Article 7(1) of the Statute does not explicitly provide for it. JCE may take three 
different forms. Under the ‘basic’ form, all co-perpetrators carry out a common purpose 
with the same criminal intention.60 Under the ‘systemic’ form, a group of persons acts 
according to a common plan at a concentration camp or detention facility.61 Finally, under 
the particularly controversial ‘extended’ form, the perpetrator commits a crime which was 
outside the common plan but was a ‘natural and foreseeable consequence’ of carrying out 
the common purpose.62 JCE—especially in its extended form—has generated scholarly 
criticism as a form of guilt by association.63 It is not included in the Rome Statute, and has 
been rejected by the Pre-Trial Chamber of the International Criminal Court in favour of a 
form of co-perpetration based on control.64

(B)  The International Criminal Court
Proposals for the establishment of a permanent international criminal tribunal date as far 
back as 1872, when Gustav Moynier, one of the founders of the ICRC, discussed (p. 653) the 
idea.65 Although Article VI of the Genocide Convention contemplated an ‘international penal 
tribunal’, no such institution was established. Indeed, until 1989 such a proposal seemed 
hopelessly utopian.

(i)  The work of the ILC
At the request of the UN General Assembly the ILC produced a draft statute for a 
permanent court (1953), but the General Assembly never proceeded with the matter due to 
difficulties concerning the definition of aggression and to underlying Cold War politics.66 In 
1989, Trinidad and Tobago proposed that the issue be put back on the General Assembly’s 
agenda because of its wish to see international prosecutions of drug-related offences.67 The 
matter was referred to the ILC which promptly produced a draft statute.68 The 1994 draft 
was in most respects a more modest proposal than the statute that was ultimately adopted 
in 1998, but it helped pave the way to Rome.

(ii)  The Rome Statute (1998)
Following detailed work by the Prepcom, the ICC’s Statute was finalized at a five-week 
conference in 1998: it entered into force on 1 July 2002, after 60 ratifications.69 The ICC, 
located in The Hague, began its work in 2003. Its jurisdiction is limited to ‘the most serious 
crimes of concern to the international community as a whole’, namely, genocide, crimes 
against humanity, war crimes, and the crime of aggression. The Assembly of States Parties 
also adopted the Elements of Crimes, intended to assist the Court in the interpretation and 
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application of these crimes. The ICC’s temporal jurisdiction does not extend to offences 
committed prior to the entry into force of the Statute.70 Its territorial jurisdiction extends to 
the territory of states parties; its personal jurisdiction covers nationals of those states. The 
ICC may also exercise its jurisdiction with respect to the territory and nationals of a state 
not party to the Rome Statute if that state has accepted the ICC’s jurisdiction in accordance 
with Article 12(3), which provides that a state not a party to the Statute may accept the 
ICC’s jurisdiction by a declaration lodged with the Registrar. For example, in September 
2015 Ukraine lodged a Declaration under Article 12(3) recognizing the jurisdiction of the 
ICC with respect to the acts committed on its territory since 20 February 2014.71 It is also 
possible for the ICC to exercise jurisdiction over nationals of third states if the conduct in 
question occurred on the territory of a state party,72 a possibility which (p. 654) has given 
rise to major objections on the part of the US.73 None of these restrictions with respect to 
personal or territorial jurisdiction applies in case of a Security Council referral.

The ICC’s exercise of jurisdiction may be triggered in three ways.74 First, a state party may 
refer to the ICC a situation where one or more crimes within the Court’s jurisdiction appear 
to have been committed.75 Uganda, the Democratic Republic of Congo, the Central African 
Republic, and Mali have referred such situations to the ICC, and the Prosecutor initiated 
investigations in all of them. In May 2014, the Central African Republic referred a further 
situation to the ICC, which is also under investigation. In 2018, the first referral submitted 
by a group of states parties concerning a situation on the territory of another state party 
was made by Argentina, Canada, Colombia, Chile, Paraguay, and Peru in relation to 
Venezuela. That situation is under preliminary examination.76 Secondly, the Security 
Council, acting under Chapter VII, may refer a situation to the Prosecutor. The Security 
Council did so in 2005 with respect to the situation in Darfur, Sudan, and in 2011 with 
respect to the situation in Libya.77 Finally, the Prosecutor may initiate an investigation 
independently. In March 2010, Pre-Trial Chamber II granted the Prosecution’s request to 
open an investigation into the post-election violence that took place in Kenya in 2007–8, and 
in October 2011 the Prosecutor’s application to proceed in Côte d’Ivoire was also accepted 
by Pre-Trial Chamber III.78 In January 2016, Pre-Trial Chamber I authorized an 
investigation into events occurring during the 2008 conflict in Georgia,79 and in November 
2017 Pre-Trial Chamber III authorized an investigation into events in Burundi.80 In 
September 2018, Pre-Trial Chamber I confirmed that the ICC may exercise jurisdiction over 
the alleged mass deportation of the Rohingya people from Myanmar to Bangladesh.81 

Following this decision, the Prosecutor has continued the preliminary examination 
process.82

Whereas the ICTY and ICTR had primacy of jurisdiction, the ICC’s jurisdiction is 
‘complementary’. This means that if in a specific case there are, or have been, genuine 
domestic proceedings, the case is inadmissible before the ICC.83 It should be stressed (p. 
655) that it is cases which are inadmissible, not situations. This is one of the weaknesses of 
the complementarity regime: in situations of mass crime, the Prosecutor will almost always 
be able to find a case that has not been prosecuted domestically.84

In the spirit of the principle of complementarity, some states parties have enacted 
legislation allowing national courts to exercise jurisdiction over ICC crimes whether 
committed by their nationals or on their territory or more broadly (although the Rome 
Statute does not require this). Neither a national amnesty law nor a promise of immunity 
conceded in a fragile peace process can halt ICC proceedings on grounds of 
complementarity since in the absence of domestic proceedings cases are admissible before 
the ICC. Commentators have suggested that the Prosecutor nevertheless has the discretion 
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to decline to investigate such situations, for example where an investigation would ‘not 
serve the interests of justice’.85

The ICC’s process is somewhat more civil-law-oriented than that of the ad hoc tribunals. It 
includes a Pre-Trial Chamber the functions of which include authorizing investigations, 
issuing arrest warrants and summonses to appear, and deciding on the confirmation of 
charges. In addition, the Statute provides for the participation of victims in proceedings and 
for reparations for victims.86

(iii)  The United States and the ICC
The position of the US towards the ICC has fluctuated.87 The US delegation to the Rome 
Conference lobbied for significant changes to make the Statute more acceptable. Even 
though it failed in this, President Clinton signed the Rome Statute on 31 December 2000, 
the last available day for him to do so. The position of the US towards the Court changed 
under President Bush: the US ‘unsigned’ the Statute88 and concluded a series of bilateral 
agreements with states parties under Article 98(2) of the Statute designed to prevent the 
latter from surrendering its citizens to the ICC.89 The US stance softened somewhat during 
the Bush administration’s second term: for example, it refrained from vetoing the Security 
Council’s referral of the Darfur situation to the ICC.90 The Obama administration engaged 
positively with the ICC and voted with the majority of the Security Council to refer the 
situation in Libya.91 But US ratification of the Rome Statute is not on the agenda of his 
successor.

(p. 656) (iv)  The crime of aggression
An important development occurred at a Review Conference in Kampala, Uganda in June 
2010, when the Assembly of States Parties defied expectations by agreeing on a definition 
of the crime of aggression.92 The definition now included in the Statute requires that an act 
of aggression constitute a ‘manifest violation’ of the UN Charter, a term with uncertain 
meaning. In addition, the states parties resolved a long-standing debate about the trigger 
mechanisms for prosecutions of aggression by deciding that, in addition to the Security 
Council, states parties can refer a situation to the ICC, and that the Prosecutor, with the 
authorization of the Pre-Trial Chamber, can initiate an investigation proprio motu. The 
Security Council does not have the monopoly on the determination whether an act of 
aggression has taken place. The amendments regarding aggression were activated by 
consensus, but only with respect to consenting states.93

(v)  Interim evaluation
It is still too soon to offer an evaluation of the ICC, but the legal and practical challenges 
faced by the Court merit some mention.

At the legal level, the ICC has shown a measure of adaptability, even to a fault. For example, 
unlike the ICTY and ICTR there is no doctrine of joint criminal enterprise, but instead 
reliance on notions of direct and indirect perpetration, including a form of co-perpetration 
based on control.94 Other features include the early erosion of complementarity,95 issues 
with victim participation,96 and the disregard for the immunity of President Al-Bashir 
(Sudan).97 The Rome Statute provides that immunities do not bar the Court from exercising 
jurisdiction once an accused is present before it, but it is far from clear that a foreign head 
of state could be surrendered to the Court without violating state immunity.98

At the practical level, the reality is that unlike Nuremberg and Tokyo, the ICC does not deal 
with those already defeated in conflicts but becomes an instrument in conflict. One of the 
greatest obstacles so far has been obtaining custody of the accused, particularly of figures 
such as Omar Al-Bashir, President of Sudan and Joseph Kony, head of the Lord’s Resistance 
Army. Sudanese President Al-Bashir’s visits to states parties to (p. 657) the Statute have 
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highlighted the practical difficulties the ICC faces in enforcing arrest warrants.99 Where the 
ICC has secured the accused, however, it has proved capable of reaching a verdict.100

The greatest challenge faced by the ICC arises from its conflict with a number of African 
states. The fact that almost all of the ICC’s situations concern Africa has generated 
criticism and contributed to a breakdown in relations between the ICC and the African 
Union (AU). The AU has urged members to withdraw from the Statute:101 so far, three have 
done so, but two withdrew their withdrawals, leaving Burundi as so far the only confirmed 
exiter.102 The situation remains precarious.103

(C)  Internationalized or hybrid tribunals
More recent tribunals have not taken the same shape as the ICTY and the ICTR. Instead, 
‘hybrid’ tribunals have been created (East Timor, Kosovo,104 Sierra Leone, Cambodia, 
Bosnia and Herzegovina, Lebanon).

The terms ‘internationalized’, ‘hybrid’, and ‘mixed’ have no fixed meaning but they 
generally refer to a range of tribunals with a mixed composition which apply both domestic 
and international law. They operate more or less in relation to or even as part of national 
institutions, arguably filling national voids, not international ones.105

(p. 658) (i)  The Special Court for Sierra Leone
In June 2000, Sierra Leone requested UN assistance in establishing a court to try members 
of the Revolutionary United Front (RUF) for crimes against Sierra Leoneans and the 
hostage-taking of UN peacekeepers.106 At the time, the armed conflict in Sierra Leone had 
been continuing since 1991, and the RUF had recently violated the 1999 Lomé Peace 
Accord.107 When the conflict ended in 2002, both the Special Court for Sierra Leone (SCSL) 
and a Truth and Reconciliation Commission came into being; they coexisted until the latter 
concluded its work in October 2004.108 The SCSL was established by a treaty between the 
UN and Sierra Leone,109 combined with detailed implementing legislation.110 In 2013, the 
SCSL completed its mandate.111

The Prosecution indicted 13 individuals in total, but convicted only nine. The relatively 
small number of trials reflected the narrowness of the Court’s personal jurisdiction.

The SCSL is best known for the trial of Charles Taylor, held in The Hague due to concerns 
about security.112 Other cases have concluded with the defendants sentenced to prison. The 
Taylor case generated controversy, in part because of the Appeals Chamber’s May 2004 
decision to deny personal immunity to Taylor, President of Liberia at the time the 
indictment was issued.113 The Court’s interpretation and application of joint criminal 
enterprise was also controversial, due in part to departures from the jurisprudence of the 
ICTY.114 In 2012, Trial Chamber II of the SCSL convicted Taylor of crimes against humanity 
and war crimes and in a separate judgment sentenced him to a term of 50 years; this was 
upheld on appeal.115

(ii)  Extraordinary Chambers in the Courts of Cambodia
In 1997, Cambodia’s co-prime ministers requested UN assistance in bringing to justice 
those responsible for the genocide and crimes against humanity during the Khmer Rouge 
period (1975–9).116 Difficult and lengthy negotiations were concluded in 2003 with an 
agreement to establish the Extraordinary Chambers in the Courts of Cambodia (ECCC).117 
(p. 659) In 2004, the Cambodian National Assembly ratified this agreement and amended a 
2001 law on the ECCC.118 The ECCC commenced operations in the summer of 2006, and 
began trying accused in 2007 after the adoption of Internal Rules.119 Its structure, 
composition, and jurisdiction reflect compromises struck due to Cambodian concerns about 
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‘national ownership’ over the tribunal and, to a lesser extent, UN concern about judicial 
independence given the weak state of the Cambodian judicial system.120

As a result, the ECCC are located in Cambodia and form part of its judicial system, as the 
name suggests.121 In keeping with Cambodia’s legal traditions, the ECCC’s procedures have 
a much greater civil law orientation than do the SCSL and the ad hoc tribunals.122 The 
ECCC have co-investigating judges (one Cambodian and one foreign), as well as a scheme 
for ‘civil party’ or victim participation.123 A majority of Cambodian judges serves in each 
Chamber, but a ‘supermajority’ is required for decision-making, such that one international 
judge must cast a vote with the Cambodian judges.124 The ECCC have jurisdiction over 
‘crimes and serious violations of Cambodian penal law, international humanitarian law and 
custom, and international conventions recognized by Cambodia’.125

As to personal jurisdiction, the ECCC may prosecute ‘senior leaders of Democratic 
Kampuchea and those who were most responsible’ for violations of Cambodian and 
international law committed during the period from 17 April 1975 to 6 January 1979. 
Although some 1.7 million persons died during the Khmer Rouge regime, the ECCC has 
brought only two cases against five accused. Kaing Guek Eav (alias Duch), chairman of the 
Khmer Rouge S-21 Security Center, was convicted in July 2010 for crimes against humanity 
and grave breaches of the Geneva Conventions of 1949. In June 2011, the trial began of 
four other accused who held senior leadership positions in the Khmer Rouge. Nuon Chea 
and Khieu Samphan were convicted of crimes against humanity in August 2014, while the 
other accused in the case have died. In November 2018, Nuon Chea and Khieu Samphan 
were found guilty of genocide, crimes against humanity, and grave breaches of the Geneva 
Conventions in a separate prosecution.

(iii)  The Special Tribunal for Lebanon
In late 2005, Lebanon asked the Security Council to establish ‘a tribunal of an international 
character’ to try those responsible for a massive car bomb in Beirut on 14 February 2005, 
which killed Lebanese Prime Minister Rafiq Hariri and 22 others.126 The Special Tribunal 
for Lebanon (STL) is a resolution-based rather than treaty-based tribunal, established by (p. 
660) Security Council Resolution 1757 (2007) under Chapter VII.127 It was so established 
after the speaker of the Lebanese Parliament refused to call a meeting to ratify an 
agreement, although a majority of members of Parliament supported the Tribunal’s 
establishment.128

By comparison to the ad hoc and other hybrid tribunals, the STL operates under an 
unusually narrow mandate, which reflects the fact that it was created in the aftermath of a 
political assassination and connected terrorist attacks. The STL may exercise jurisdiction 
over other attacks that occurred in Lebanon between 1 October 2004 and 12 December 
2005 only if they are ‘connected in accordance with the principles of criminal justice and 
are of a nature and gravity similar’ to the 14 February 2005 attack.129 While the STL and 
the national courts of Lebanon have concurrent jurisdiction over crimes committed within 
this time period, the STL has primacy. So far the STL has heard only three cases, with three 
connected cases130 in the investigation phase.

The distinctive feature of the STL may be its application of municipal criminal law, to the 
exclusion of international criminal law.131 The applicable criminal law consists of the 
provisions of the Lebanese Criminal Code that relate to acts of terrorism, crimes and 
offences against life and personal integrity, illicit associations, failure to report crimes and 
offences, criminal participation, and conspiracy.132
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Another controversial feature is the requirement of trials in absentia.133 An accused 
convicted in absentia, however, has the right to be retried.134 Such retrials could prove 
problematic given that the STL has a finite existence as a tribunal.135

4.  International Criminal Justice in National Courts
(A)  Historical background
Following the Second World War, domestic prosecutions of crimes pursuant to international 
law took place in a number of European countries, including France, which notably 
prosecuted Klaus Barbie, the head of the Gestapo in Lyon.136 Israel prosecuted (p. 661) 
Adolf Eichmann, one of the organizers of the Holocaust, after abducting him from 
Argentina.137 National prosecutions have also been pursued more recently outside the 
context of the Second World War, notably in the case of Augusto Pinochet, the former 
Chilean head of state whose extradition Spain requested from the UK in 1998. In its third 
hearing in this case, the House of Lords decided that immunity did not prevent Pinochet’s 
extradition for torture, although the judges did not agree on the rationale for this 
decision.138 In the event, Pinochet was not extradited.

(B)  Universal jurisdiction
The principle of universal jurisdiction involves jurisdiction to prescribe without a nexus or 
link between the forum and the relevant conduct at the time of its commission.139 In 
circumstances where there is no link of territory, nationality, or otherwise, the principle of 
universal jurisdiction nevertheless permits the assertion of jurisdiction because the crimes 
at issue have been prescribed by international law. Universal jurisdiction may now be 
exercised over a somewhat expanded list of crimes under customary international law.140 

For example, in May 2016, an ad hoc Senegalese Court convicted former Chadian leader 
Hissène Habré of crimes against humanity, war crimes, and torture.141 The actual 
enforcement of universal jurisdiction, however, may be thwarted by a range of practical and 
legal obstacles.

In general, the enforcement of universal jurisdiction has been controversial, as in Belgium 
where a series of cases prompted a backlash from the US that led to a substantial revision 
of its law.142 Such controversies also led the AU to adopt a model national law on universal 
jurisdiction in 2012. This offers a template for African states to develop domestic universal 
jurisdiction legislation and demonstrates the AU’s desire to control the development of the 
principle of universal jurisdiction in Africa.143

(C)  Domestic trials and the principle of complementarity
The rise of international criminal tribunals since the early to mid-1990s has served as a 
catalyst for domestic prosecutions of individuals for war crimes, crimes against humanity, 
and genocide. This is due in part to the fact that the ICC is premised on the principle (p. 
662) of complementarity: it operates under the presumption that the vast majority of 
prosecutions for international crimes will take place at the domestic level, as it lacks the 
capacity to prosecute large numbers of accused, nor would this be appropriate in any event.

(D)  Immunity from criminal jurisdiction
Under international law, two different forms of immunity may apply: functional immunity 
(immunity ratione materiae) and personal immunity (immunity ratione personae).144 

Functional immunity is premised on the principle of sovereign equality and applies only to 
the official acts of a large range of state officials, even after they have left office. Whether 
functional immunity still applies in cases where state officials have been accused of 
violations of international criminal law is controversial.145 In Jurisdictional Immunities, the 
International Court upheld state immunity for grave violations of human rights as a matter 
of customary international law, but left open the question of whether functional immunity 
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applies in criminal proceedings against state officials themselves.146 While some have 
argued that customary international law lifts immunity for international crimes, the weight 
of national practice does not support this conclusion.147

Personal immunity, on the other hand, is premised on a pragmatic need to keep channels 
open between states: it applies to any conduct of a much smaller range of state officials, but 
ceases when they leave office. In Arrest Warrant, the International Court clarified that 
personal immunities apply to a serving Minister of Foreign Affairs, but the extent to which 
personal immunities apply to other high-level state officials remains unclear.148 Personal 
immunity is relatively uncontroversial, unlike functional immunity, and national courts have 
upheld it in a range of cases involving torture, war crimes, and genocide.149

(E)  Substantive criminal law and procedure
The field of international criminal law extends far beyond the crimes over which 
international criminal tribunals exercise jurisdiction. The field also includes drug 
trafficking, torture, piracy, slavery, terrorism, transnational organized crime and corruption, 
(p. 663) apartheid, and enforced disappearances (whether or not amounting to crimes 
against humanity).150 Multilateral treaties generally serve as the source of law for many 
such international criminal prohibitions, though debates continue about whether customary 
international law exists, for example with respect to terrorism.151

These treaties generally do not impose criminal responsibility directly on individuals, but 
rather require states parties to prevent and punish certain conduct. Thus, the 
criminalization of conduct occurs at the domestic not the international level. The 
Convention against Torture and Other Cruel, Inhuman or Degrading Punishment requires 
states parties to ensure that all acts of torture are offences under their domestic criminal 
law.152 Since the 1970s, an extensive body of multilateral treaties has developed in 
response to terrorism.153 These treaties oblige states parties to criminalize the unlawful 
seizure of aircraft, the taking of hostages, terrorist bombings, and the financing of 
terrorism, among other things. In recent years, multilateral treaties have also targeted 
transnational organized crime and corruption. The 2005 UN Convention against Corruption, 
for example, requires states parties to criminalize a range of conduct, including bribery, 
embezzlement, and money-laundering.154

The enforcement of such norms occurs at the domestic rather than the international level, 
as the treaties envisage punishment only by domestic courts. In addition to obliging states 
parties to criminalize certain conduct, such treaties generally require them to prosecute or 
extradite accused persons to other states parties that are willing to prosecute them (aut 
dedere aut judicare).155 Mutual legal assistance agreements often govern the extradition of 
suspects from one state to another. States may also make arrangements on an ad hoc basis. 
While the enforcement of these norms is dependent on domestic legal systems either 
prosecuting or extraditing accused persons, various treaty bodies—such as the Committee 
against Torture—often play an important role in monitoring the implementation of the 
treaty norms at the domestic level.

5.  Conclusion
The rapid developments in the field of international criminal law leave lawyers with much to 
study. Yet they are no cause for celebration. Above all, they reflect repeated failures to 
prevent serious violations of human rights and international humanitarian law. The 
deterrent effect of international prosecutions is unclear, and probably always (p. 664) will 
be. Moreover, international criminal justice represents only one possible response to 
atrocities. Truth and reconciliation commissions, for example, may be more effective in 
certain respects—the perpetuation of testimony, the correction of the historical record, 
solace to victims.156 While international criminal justice constitutes an important area, its 
continued prominence raises questions about how the international legal system can 

146

147

148

149

150

151

152

153

154

155

156



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

effectively respond to atrocities, not limiting itself to the pursuit of the obvious and already 
ostracized ‘enemies of mankind’.
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(p. 667) 31  The claims process
1.  Jurisdiction and Admissibility Distinguished
A state presenting an international claim, either through diplomatic exchanges or before an 
international tribunal, has to establish its entitlement to do so, and the continuing viability 
of the claim itself, before the merits of the claim can be decided. The same is true for any 
other claimant in international litigation, whether an individual before the European Court 
of Human Rights (ECtHR) or a putative investor before a tribunal of the International 
Centre for the Settlement of Investment Disputes (ICSID).

In the case where the claim is presented before an international tribunal, preliminary 
objections may be classified as follows.1 Objections to jurisdiction relate to conditions 
affecting the parties’ consent to have the tribunal decide the case at all. If successful, 
jurisdictional objections stop all proceedings in the case, since they deprive the tribunal of 
the authority to give rulings as to the admissibility or substance of the claim. An objection 
to the admissibility of a claim invites the tribunal to dismiss (or perhaps postpone) the claim 
on a ground which, while it does not exclude its authority in principle, affects the possibility 
or propriety of its deciding the particular case at the particular time. Examples include 
undue delay in presenting the claim, failure to exhaust local remedies, mootness,2 and 
absence of a necessary third party. In normal cases, the question of admissibility can only 
be decided once jurisdiction has been affirmed, and issues of admissibility may be so closely 
connected with the merits of the case so as to justify joining them to the merits.3

(p. 668) This chapter will deal with the array of preliminary issues, going both to 
jurisdiction and admissibility, before an international court or tribunal can decide the 
substance of the claim. The array of available courts and tribunals is discussed in chapter 
32.

2.  Interstate Claims: Prior Negotiations and the Requirement 
of a Dispute
In Right of Passage over Indian Territory, India objected that Portugal had failed ‘to 
undertake diplomatic negotiations and continue them to the point where it was no longer 
profitable to pursue them’.4 The Court held that negotiations had been pursued ‘to the 
extent permitted by the circumstances of the case’.5 The jurisprudence of the Court 
establishes that active negotiations between the parties are not, in general, a prerequisite 
to the Court’s exercise of jurisdiction.6

(A)  The existence of a dispute
But it is otherwise as concerns the existence of a dispute between the parties. Article 38 of 
the Statute proceeds on the basis that the contentious jurisdiction is only exercisable in 
relation to ‘disputes’, and the Court has always held that ‘in principle’ the dispute must 
exist at the time of the application initiating the proceedings.7

Whether or not a dispute exists is a matter for objective determination.8 In South West 
Africa,9 the Republic of South Africa objected that the disagreement raised by Ethiopia and 
Liberia was not a ‘dispute’ in terms of Article 7 of the Mandate for South West Africa, as it 
did not involve or affect any material interests of those governments or their nationals.10 

The Court held that there was a dispute within the meaning of Article 7.11 Yet there was a 
prior question—was there a legal dispute in existence at all? The Court held that there was 
a dispute as defined in Mavrommatis:12 ‘a disagreement on a point of law or fact, a conflict 
of legal views or of interests between two persons’. The Court (p. 669) also indicated that 
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for a dispute to exist ‘it must be shown that the claim of one party is positively opposed by 
the other’.13 But this test was applied with some flexibility.

This flexibility is, however, diminishing with the adoption of more formal criteria for a 
dispute in the three Marshall Islands cases. The Marshall Islands brought nine cases 
against actual or putative nuclear weapons states alleging breach of the nuclear 
disarmament pledge in Article VI of the Non-Proliferation Treaty.14 In only three of these 
cases was there a prima facie basis for jurisdiction in the Optional Clause declarations of 
the parties and only these three proceeded to a decision on jurisdiction. In each of them the 
Court held, by majority, that there was no ‘dispute’ because it had not been shown that the 
respondent ‘was aware, or could not have been unaware’ of the applicant’s contrary 
position.15 This threatens to make the existence of a legal dispute dependent on the 
respondent state’s actual ‘state of mind’.16

(B)  ‘Concerning the interpretation or application of a treaty’
Treaties frequently include compromissory clauses conferring jurisdiction over disputes 
concerning their ‘interpretation or application’.17 This language defines the scope of the 
Court’s jurisdiction ratione materiae.18 Given that the function of the Court is to decide 
‘such disputes as are submitted to it’,19 the qualifying words in such clauses should be 
treated as requiring a connection between the subject matter of the treaty and the subject 
matter of the claim, rather than as a means of unduly restricting access to the Court.

In Georgia v Russia, Georgia invoked Article 22 of the International Convention on the 
Elimination of All Forms of Racial Discrimination (CERD) as the basis for the Court’s 
jurisdiction.20 The Court rejected Russia’s argument that the term ‘dispute’ in Article 22 
had a special, narrower meaning than the general meaning of dispute established in 
previous jurisprudence.21 In the event, however, its analysis of the evidence reflected a 
considerably more formalistic approach than previously taken. Georgia had raised concerns 
about Russia’s role in the deteriorating situation in South Ossetia and Abkhazia during a 
period of over ten years, but did not expressly refer to CERD in its dealings with Russia 
until three days before commencing proceedings. Applying an atomistic analysis of the (p. 
670) diplomatic correspondence, the Court held that there was no dispute ‘concerning the 
interpretation or application’ of CERD until that date.22 This arguably marks a departure 
from previous practice by requiring formal notice and rejection of a claim, with express 
reference to the relevant treaty, before the claimant can seize the Court.23

(C)  Not settled by negotiation
Other terminology commonly included in compromissory clauses is that the dispute in 
question ‘is not’, ‘has not been’, or ‘cannot be’ settled by negotiations. The Court has 
observed that ‘while the existence of a dispute and the undertaking of negotiations are 
distinct as a matter of principle, the negotiations may help demonstrate the existence of the 
dispute and delineate its subject-matter’.24 In Georgia v Russia, the Court noted that the 
resort to negotiations fulfils three functions: ‘it gives notice to the respondent State that a 
dispute exists and delimits the scope of the dispute and its subject-matter’; ‘it encourages 
the Parties to attempt to settle their dispute by mutual agreement, thus avoiding recourse 
to binding third-party adjudication’; and it ‘performs an important function in indicating the 
limit of consent given by States’.25 On the plain meaning of the compromissory clause, 
there was no requirement of formal negotiations or prior recourse to CERD dispute- 
resolution procedures but Article 22 did suggest that ‘some attempt should have been made 
by the claimant party to initiate, with the Respondent Party, discussions on issues that 
would fall under CERD’.26 Although express reference to the treaty was not required,27 the 
negotiations must reflect the subject matter of the dispute.28 The Court was not satisfied 
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that there had been genuine negotiations about matters falling under CERD during the 
relevant period.

(D)  General jurisdiction clauses: article 36(2)
Article 36(2) of the Court’s Statute, referred to as the ‘Optional Clause’, provides for 
advance acceptance of the Court’s jurisdiction by way of standing unilateral declarations.29 

These operate on a reciprocal basis in relation to any other state accepting the (p. 671) 
same obligation: ‘jurisdiction is conferred on the Court … to the extent to which the 
[declarations made] coincide in conferring it’.30 Other treaties may contain general 
jurisdiction clauses: for example, Article 287(1) of the UN Convention on the Law of the 
Sea31 provides for states parties to declare their choice of procedure for dispute settlement 
from among four options. The earlier practice of adding a general jurisdiction clause in an 
optional additional protocol to a treaty is no longer in use.32

Reliance on the optional clause has been limited, with an increasing number of cases 
brought before the Court on the basis of compromissory clauses and special agreements 
instead.33 Of the five Permanent Members of the Security Council, only the UK still 
recognizes the Court’s jurisdiction under Article 36(2).34

3.  Interstate Claims: Grounds of Inadmissibility
(A)  Legal interest
The existence of a legal interest on the part of a claimant is a question distinct from the 
existence of a dispute. In Northern Cameroons, the Court treated the issue of legal interest 
as a matter of judicial propriety,35 but legally it is best treated as a species of admissibility, 
as some judges pointed out.36

A legal interest in the outcome of the case is also central to a third state request for 
permission to intervene pursuant to Article 62 of the Statute.37 It is for the state seeking to 
intervene to identify its interest, and show that it ‘may’ be affected by the decision in the 
case.38

The legal interest of the state seeking to intervene must be ‘the object of a real and 
concrete claim’.39 If a state seeks to ‘have its own claims adjudicated’, jurisdiction over 
them is necessary before permission to intervene can be granted.40 This narrow scope (p. 
672) of permissible interventions has led to the refusal of most requests for intervention 
under Article 62.41 Permission has only been granted in three cases: to Nicaragua in Land, 
Island and Maritime Frontier Dispute (El Salvador v Honduras);42 to Equatorial Guinea in 
Cameroon v Nigeria;43 and to Greece in Jurisdictional Immunities.44 In the latter case, the 
Court found Greece had a legal interest in the case because it might need to consider 
decisions of Greek courts arising from the Distomo massacre in 1944, in the light of 
principles of state immunity, in order to decide aspects of the case between Germany and 
Italy. The permission for Greece to intervene as a non-party was limited to those 
questions.45

Intervention is not always dependent on the Court’s discretion. Under Article 63, states 
parties to a convention, the interpretation of which is in question before the Court, are 
entitled to intervene in the proceedings subject to notification by the Registrar. The Court’s 
interpretation is equally binding on the intervening state.46

(B)  Necessary third parties: the monetary gold rule
In some cases, it is not merely that a third state has a legal interest of a tangential kind, but 
that its legal interest is the very subject matter of the claim, or at least a necessary element 
in its determination.47 In such cases, the claim is inadmissible unless the necessary third 
state is joined as a full party to the proceedings. Thus, in Monetary Gold, Italy asserted a 
right to the Albanian gold which was in the hands of the three Western allies, basing itself 
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on an unliquidated claim for damages against Albania. The Court could have rejected the 
Italian argument on the ground that Albania’s proprietary rights in the gold prevailed, for 
the purposes of return of war booty, over subsequent in personam claims, and it is a pity 
that the case was not decided on that basis. Instead, the Court held that the claim (brought 
by Italy) could not be decided in the absence of Albania, a necessary third party, and was 
inadmissible.48 The result was that the gold stayed on deposit until various issues pending 
between Albania, Italy, and the Western Allies were settled.49

More recently, Monetary Gold has been both applied and distinguished. It was distinguished 
in Phosphate Lands in Nauru on the basis that the concurrent responsibility of the UK and 
New Zealand as (with Australia) the administering authority of the trust territory (p. 673) of 
Nauru did not prevent Nauru bringing an action for maladministration against Australia 
alone. Australia’s responsibility for breach of the trusteeship did not depend on any finding 
against the other two states which were at most in pari delicto.50 It was applied in East 
Timor where it was held that the lawfulness or otherwise of Australia’s recognition of 
Indonesia’s sovereignty over East Timor could not be determined without first deciding that 
Indonesia’s purported annexation of East Timor was unlawful.51 It is a measure of the 
uncertainty surrounding the principle that the successful parties (respectively Italy and 
Australia) in Monetary Gold and East Timor were merely fortuitous beneficiaries of it.52

(C)  Mootness
The Court may decline to hear the merits of a case if it determines that the application has 
been rendered without object as a result of events arising after it was filed. For example, in 
Nuclear Tests the Court held that there was no practical purpose to be served by 
proceeding with the claims because France had declared it would stop atmospheric testing 
in the Pacific, a declaration the Court guilefully converted into a commitment.53 In 
Lockerbie, the US objected that Libya’s claims were moot, as they had been rendered 
without object by Security Council Resolutions 748 (1992) and 883 (1993), and a judgment 
would serve no practical purpose.54 The Court found the argument in the nature of a 
defence on the merits, rather than an objection of ‘an exclusively preliminary character’. A 
decision of inadmissibility would predetermine the Court’s findings on whether Libya’s 
obligations under the Montreal Convention were incompatible with its obligations under the 
Security Council resolutions and, if so, on whether the resolutions prevailed.55

(D)  Extinctive prescription
An unreasonable lapse of time in presentation may bar an international claim, but 
international law lays down no time limit.56 Special agreements may exclude categories of 
claim on a temporal basis; otherwise the question is one for the tribunal.57 In Phosphate (p. 
674) Lands, the International Court rejected a preliminary objection based on delay in 
submission of the claim. The Court nevertheless recognized that delay might, in particular 
circumstances, render a claim inadmissible.58 Conceivably, a claim by a state could be 
denied because of the difficulty the respondent has in establishing the facts but, where 
there is no irreparable disadvantage to the respondent, tribunals will be reluctant to allow 
mere lapse of time to bar claims, given the conditions under which interstate relations are 
conducted. Thus, in the Cayuga Indians Claim the respondent was held not to be prejudiced 
by significant delay on the part of the UK, which claimed on behalf of a protected 
minority.59

Indeed, Article 45 of the ILC Articles on State Responsibility, which refers only to waiver or 
acquiescence in the loss of a claim, may be read as denying the preclusive effect of delay as 
such. According to the commentary, Article 45:
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emphasizes conduct of the State, which could include, where applicable, 
unreasonable delay, as the determining criterion for the lapse of the claim. Mere 
lapse of time without a claim being resolved is not, as such, enough to amount to 
acquiescence, in particular where the injured State does everything it can 
reasonably do to maintain its claim.60

A number of cases which are cited as instances of prescription are actually based on lapse 
of time as evidence of acquiescence or waiver.61

(E)  Waiver
Abandonment of claims may occur by unilateral acts of waiver or acquiescence implied from 
conduct, or by agreement. Given that in cases of diplomatic protection the state is asserting 
its own rights, it may compromise or release the claim, leaving the individual or corporation 
concerned without an international remedy.62 Conversely, the waiver of a claim by a 
national does not bind the state. Hence the Calvo clause, by which aliens are called on to 
waive diplomatic protection at the time of entry, is considered legally ineffective.63 The 
application of these principles to the field of investment arbitration is an open question.64

(p. 675) (F)  Other grounds of inadmissibility
Other grounds exist which deserve brief notice.

(1)  Conceivably a failure to comply with the rules of court of the tribunal in making 
an application may provide a ground for an objection as to admissibility, although 
tribunals are reluctant to give much significance to matters of form. 65

(2)  Analogously to the local remedies rule, it may happen that a respondent can 
establish that adequate remedies have been or ought to be obtained in another 
tribunal, whether national or international. Whether there is any international 
equivalent to the national law doctrines of lis alibi pendens and forum non conveniens 
is doubtful. 66

(3)  There may be a residue of instances in which questions of inadmissibility and 
‘substantive’ issues are difficult to distinguish. This is the case with the so-called 
‘clean hands’ doctrine, according to which a claimant’s involvement in activity 
unlawful under either municipal or international law may bar the claim. It has often 
been invoked, rarely applied. 67

4.  Diplomatic Protection
The heads of inadmissibility dealt with above are applicable to international claims, 
whatever their character. By contrast, the nationality of claims and exhaustion of local 
remedies rules were specifically developed in the context of diplomatic protection. In 2006, 
they were restated by the International Law Commission (ILC) in a text some aspects of 
which reflect progressive development.68

(p. 676) (A)  Nationality of claims
An important function of nationality is to establish the legal interest of a state when 
nationals, including corporations, suffer injury or loss at the hands of another state.69 In 
principle, if the claimant state cannot establish the nationality of the claim, the claim is 
inadmissible because of the absence of any legal interest on its part.70 However, the variety 
of problems involved necessitates separate treatment.
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At the outset, certain important exceptions to the principle must be noted.71 A right to 
protection of non-nationals may arise from a treaty or an ad hoc arrangement establishing 
an agency. The other generally accepted exceptions are alien seamen on ships flying the 
flag of the protecting state72 and members of the armed forces of a state. If the injured 
party was in the service of the claimant state the latter may be said to have suffered harm 
to a legal interest although the victim was an alien.73

(i)  Formulation of the nationality rule
As regards individuals, the rule was stated by the ILC in Article 5:

1.  A State is entitled to exercise diplomatic protection in respect of a person 
who was a national of that State continuously from the date of injury to the 
date of the official presentation of the claim. Continuity is presumed if that 
nationality existed at both these dates.

2.  Notwithstanding paragraph 1, a State may exercise diplomatic protection 
in respect of a person who is its national at the date of the official 
presentation of the claim but was not a national at the time of the injury, 
provided that the person had the nationality of a predecessor State or lost his 
or her previous nationality and acquired, for a reason unrelated to the 
bringing of the claim, the nationality of the former State in a manner not 
inconsistent with international law.

3.  Diplomatic protection shall not be exercised by the present State of 
nationality in respect of a person against a former State of nationality of that 
person for an injury caused when that person was a national of the former 
State of nationality and not of the present State of nationality.

(p. 677) 4.  A State is no longer entitled to exercise diplomatic protection in 
respect of a person who acquires the nationality of the State against which 
the claim is brought after the date of the official presentation of the claim. 74

The commentary notes that this provision preserves the traditional rule in that it requires 
that the injured individual have the nationality of the claimant state at the time of the injury 
and at the date of the official presentation of the claim, but leaves open the question 
whether nationality has to be retained between injury and presentation of the claim.75 

Article 5 also clarifies the relevant end point as the date of presentation of the claim; this is 
the date most frequently used in treaties, judicial decisions, and doctrine. The term ‘official’ 
was added to indicate a formal demand as opposed to informal inquiries and contacts on the 
subject.76

The principle of continuity has been criticized because it permits incidental matters, for 
example change of nationality by operation of law, to affect reasonable claims, and also 
because, if the legal wrong is to the state of origin, it must have matured at the time of 
injury and should be unaffected by subsequent changes in the status of the individual. The 
essence of the rule is probably a desire to prevent the individual choosing a powerful 
protecting state by changing nationality.77 This view does not support the application of the 
principle in cases of involuntary changes brought about by death or state succession.78 

Articles 5 and 10 justifiably except cases of succession;79 Article 5 also excepts other cases 
where the change in nationality occurs ‘for a reason unrelated to the bringing of the claim’, 
that is, otherwise than as a result of forum shopping by the individual concerned.80
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(ii)  Succession on death
The nationality of an heir must be the same as that of the decedent on whose behalf the 
claim would have been made:81 in other words, the principle of continuous nationality is 
applied to the beneficial interest in the property.82 Since the beneficial interest (p. 678) is 
crucial, a claim will be denied if the residuary legatee does not have the requisite 
nationality although the executrix has.83 But a claims commission may presume continuity 
of nationality in the heirs of the deceased creditor.84

(iii)  Assignment of claims
If during the critical period a claim is assigned to or by a non-national of the claimant state, 
the claim must be denied.85 This was the situation in the Loewen case, where a Canadian 
company, after a flawed trial leading to a jury award of $500 million damages (including 
$400 million punitive damages), was reorganized as a US company pursuant to Chapter 11 
of the US Bankruptcy Code. Before going out of business, the company assigned its interest 
in the North American Free Trade Agreement (NAFTA) claim to a newly created Canadian 
corporation. An unblinking tribunal composed of three domestic appellate judges dismissed 
the claim: there had been a manifest denial of justice at trial, but the continuity of 
nationality rule had not been observed; in substance, the national character of the claimant 
had changed, and the Canadian assignee of the NAFTA claim was a ‘naked entity’ which 
could not ‘qualify as a continuing national for the purposes of this proceeding’.86 Although 
it is said that assignment does not affect the claim if the principle of continuity is observed, 
great care is required: bilateral investment treaty (BIT) claims are essentially claims intuitu 
personae under international law, and this imposes limits on their assignability.

(iv)  Beneficial owners
The relevant principle87 is set forth in the decision of the US Foreign Claims Settlement 
Commission in American Security and Trust Co:

It is clear that the national character of a claim must be tested by the nationality of 
the individual holding a beneficial interest therein rather than by the nationality of 
the nominal or record holder of the claim.88

In that case, the claim was denied as the beneficiaries were not nationals of the US 
although the trustee presenting the claim was. Treaties, and internal legislation regulating 
the consequences of international settlements for lump sums, may however allow trustees 
to claim irrespective of the nationality of the beneficiaries.

(p. 679) (v)  Insurers and subrogation
Insurers may claim on the basis of subrogation provided the principle of continuity of 
nationality is satisfied.89 Subrogation may be regarded as a form of assignment or a form of 
representation: in any case, it could be supported as a general principle of law.90 There are 
cogent arguments against allowing the nationality of the insurer to affect the nationality of 
the claim. In particular, because of the practice of reinsurance, the ultimate bearer of loss is 
not readily ascertainable. However, if the insurer’s interest is established and the principle 
of continuity is satisfied there would seem to be no reason to deny the claim. In cases where 
the state of the insured does not pursue a claim, Meron has argued de lege ferenda that the 
state of the insurer should have standing with respect to the interests of the insurer, on the 
basis that the responsible state should not be able to escape liability because the injured 
party and the insurer do not have the same nationality.91
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(vi)  Partnership claims
In principle, as a firm is not a legal person in English law, partners would receive protection 
as individuals to the extent of their interest in the partnership. However, British claims 
practice, reflected in settlement agreements and Orders in Council, has in general 
permitted claims by firms constituted under English law, as such, irrespective of the 
nationality of the partners.92

(vii)  Corporations
In principle, a corporation93 is to be considered as having the nationality of the state under 
whose law it is constituted, unless a particular treaty imposes a different rule.94 It is, after 
all, the state of incorporation which is responsible for ensuring that the requirements of 
corporate accountability (auditing, reporting, shareholders meetings, etc) are fulfilled.

(p. 680) British and US practice requires the existence of a substantial beneficial interest 
owned by nationals in the corporation.95 In many instances, the beneficial interest exists in 
connection with a corporation incorporated under the law of the claimant state, but the 
crucial question is whether, on the basis of the beneficial interest, protection may be 
exercised in respect of a corporation incorporated in another state, and even in the 
respondent state.96

Barcelona Traction is still the leading authority on diplomatic protection for corporations 
and their shareholders.97 The Barcelona Traction Company was incorporated under 
Canadian law and had its registered office in Canada. In reaching the conclusion that 
Belgium had no capacity to espouse the claims of the Belgian shareholders, the 
International Court took the view that Canada was the national state, finding that a ‘close 
and permanent connection ha[d] been established, fortified by the passage of over half a 
century’ and that the company had ‘manifold’ connections to Canada.98 But the Court 
rejected the Nottebohm analogy99 and the ‘genuine connection’ principle as applied to 
individuals. The analogy could only apply in a limited manner to corporate entities and ‘no 
absolute test of “the genuine connection” has found general acceptance’.100

This may be true: however, the Nottebohm principle is essentially the assertion that in 
referring to institutions of municipal law, international law has a reserve power to guard 
against giving effect to ephemeral, abusive, and simulated creations.101 Moreover, there is 
at least a presumption of validity in favour of the nationality created by incorporation and, 
in the case of multinational corporate bodies, no very exacting test of substantial 
connection should be applied.

Article 9 of the ILC Articles on Diplomatic Protection provides for place of incorporation as 
the first criterion for nationality, but with the state of the seat of management and financial 
control as a secondary option if there is no sufficient connection with the state of 
incorporation.102 It may be pointed out that, if a doctrine of substantial (p. 681) connection 
is employed, some but not all of the difficulties of classification of an entity as a legal person 
are avoided. If the place of incorporation is not a sufficient criterion, one still has to choose 
a system which decides whether or not separate legal personality exists, for example in the 
case of a partnership. Tribunals seem to rely on municipal law in this respect, but by 
demanding the existence of siège social, control, domicile, and so on, they would seem to 
require a guarantee that the grant of personality is reasonable and not a device for limiting 
the proper sphere of protection of other states.

(viii)  Shareholder claims
There is considerable authority for the view that shareholders must rely on the diplomatic 
protection available to the corporation in which they have invested.103 The shareholders 
may receive diplomatic protection from their state of nationality when the act of the 
respondent state affects the shareholders’ legal rights (e.g. the right to receive dividends) 
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as such, and also when the company has ceased to exist in law in the place of incorporation. 
Other exceptions may exist but are controversial.

The admissibility of claims on behalf of shareholders was at issue in Barcelona Traction.104 

The Court held that Belgium lacked a legal interest in the subject matter of the claim and 
hence did not proceed to the merits. It accepted the mechanism of the limited liability 
company (société anonyme) as a general feature of national legal systems and a fact of 
economic life.105 Shareholders take advantage of the device of incorporation: if the 
company is harmed, what is affected is a simple interest and not the rights of the 
shareholders. The Court was unimpressed by the argument that, in the absence of 
protection by Canada (which had ceased substantial diplomatic activity in 1952), the 
shareholders should have alternative protection. The Court simply pointed out that Canada 
had the right to exercise protection but that was discretionary.106

The Court accepted that there is an independent basis for protection if the act complained 
of was aimed at the rights of the shareholder as such, for example the right to a 
dividend.107 This is recognized in Article 12 of the ILC Articles on Diplomatic Protection. 
Apart from that case, the question remained whether there were special circumstances in 
which the corporate veil could be lifted in the interest of the shareholders. Treaties and 
decisions concerned with the treatment of enemy and allied property in the two world wars 
and the treatment of foreign property in cases of nationalization (p. 682) were lex specialis 
and not of general application. In the view of the Court, the only special circumstance was 
the case of the company having ceased to exist as a corporate entity capable in law of 
defending its rights in the relevant municipal courts.108

The Court rejected two propositions for which there had been some support in the sources. 
The first was that protection for shareholders may be justified when the corporation is 
‘completely paralysed’ or ‘practically defunct’: it held that shareholders could only receive 
protection as such when the corporation had ceased to exist in law. This was not true of 
Barcelona Traction since, in spite of its economic paralysis in Spain and receivership in 
Canada, the company still existed and was capable of legal action. The Court remarked that 
the description ‘practically defunct’ ‘lacks all legal precision’.109

The second proposition was that protection may be exercised where the corporation has the 
nationality of the very state responsible for the acts complained of. The Court remarked 
that ‘whatever the validity of this theory may be, it is certainly not applicable to the present 
case, since Spain is not the national State of Barcelona Traction’.110 The authorities were 
much divided on the issue. Some argued that such an exception was anomalous ‘since it 
ignores the traditional rule that a State is not guilty of a breach of international law for 
injuring one of its own nationals’.111 It was seen as arbitrary to allow the shareholders to 
emerge from the carapace of the corporation in this situation but not in others. If one 
accepts the general considerations of policy advanced by the Court then this alleged 
exception to the rule is disqualified. However, the law has moved on. It is no longer the case 
that states do not bear international responsibility for injuries caused to their own 
nationals. Article 11 of the ILC Articles on Diplomatic Protection supports protection in 
cases where the corporation has ceased to exist, or where the corporation had the 
nationality of the alleged wrongdoing state and incorporation in that state was a 
precondition for doing business there.112

In Diallo, the Court touched on the issue whether there is indeed an exception to the 
general rule which allows for protection of the shareholders by their own national state by 
substitution.113 Guinea’s application partly involved diplomatic protection of Diallo by 
substitution for Africom-Zaire and Africontainers-Zaire and in defence of their rights. The 
Court rejected the theory of protection by substitution.114 It reserved the question whether 
an exception existed in the limited circumstances in which a company’s incorporation in the 
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respondent state ‘was required as a precondition for doing business there’, since the 
companies would not fall within any such exception.115

(p. 683) (ix)  Dual or multiple nationality
In many cases, the individual has the nationality of both the applicant and respondent state. 
Discussions of this problem generally assign the available evidence to two propositions, 
assumed to be incompatible. The first is to be found in Article 4 of the Convention on 
Certain Questions relating to the Conflict of Nationality Laws of 1930: ‘[a] State may not 
afford diplomatic protection to one of its nationals against a State whose nationality such 
person also possesses.’ British practice appears to reflect this principle.116 The second is 
that the effective nationality governs the question: this has been applied by the tribunal in 
Canevaro,117 by the Italian–US Conciliation Commission in Mergé,118 by the Iran–US Claims 
Tribunal,119 by the UN Compensation Commission in category A claims against Iraq,120 and 
by other tribunals.121

A different case of dual nationality is presented when one of two states of a dual national 
claims against a third state and the latter pleads that the other nationality is the effective or 
dominant nationality. A substantial jurisprudence supports the principle of the non- 
opposability of the nationality of a third state in an international claim. In Salem, the 
tribunal found that Salem was a Persian national at the time of his American naturalization, 
and held that it was not open to Egypt to invoke the Persian nationality against the claimant 
state, the US.122 The same rule was affirmed by the Italian–US Conciliation Commission in 
Flegenheimer.123

The traditional practice was that a state would not exercise diplomatic protection against 
another state which considered the injured person to be its own national.124 That is no 
longer the case. ILC Article 6 provides that any state of which the claimant is a national 
may exercise diplomatic protection against any state of which the claimant is not a national; 
Article 7 provides that a state of nationality of the claimant may only exercise protection 
against another state of nationality if the nationality of the former was ‘predominant’ at the 
date of injury and of the claim. No criteria for establishing predominance are specified.125

(p. 684) (B)  Exhaustion of local remedies
An important rule of admissibility applies to cases of diplomatic protection as opposed to 
instances of direct injury to the state.126 A claim will not be admissible on the international 
plane unless the individual alien or corporation concerned has exhausted the legal remedies 
available in the state which is alleged to be the author of injury.

(i)  Function of the local remedies rule
The local remedies rule is justified by practical and political considerations and not by any 
logical necessity. The more persuasive practical considerations advanced are the greater 
suitability and convenience of national courts as fora for the claims of private parties, the 
need to avoid the multiplication of small claims on the level of diplomatic protection, the 
manner in which aliens by residence and business activity have associated themselves with 
the local jurisdiction, and the utility of a procedure which may lead to classification of the 
facts and liquidation of the damages,127 including apportionment of damages amongst the 
various participants (which will normally not be possible at the international level, where 
only the state can be a respondent).128

The rule is often described rather loosely in terms of the possibility of ‘obtaining redress’ in 
the local courts. As an issue of admissibility, the local proceedings are regarded 
retrospectively, but when proceedings are begun in the local courts various issues of law 
and fact may be at large. It may not be clear whether there is a breach of international law 
or local law. The alien claimant in the local courts may sometimes be able to seek a remedy 
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for a breach of international law as such, but more usually will employ a remedy of local law 
which gives substantial reparation for the harm suffered.

Even in the case of direct injury to the interests of a foreign state (to which the exhaustion 
rule does not apply)—for example, damage to warships caused by agents of the respondent 
state—one should not assume that no remedy exists in national law. However, it is incorrect 
to state that resort to local remedies is ‘required … in order to determine … whether or not 
[such] an act or omission is incompatible with international law’.129 The local proceedings 
may simply establish that a particular rule of local law stands in the way of redress and 
leave aside both the issue of compatibility of that rule with international law, and the whole 
question of whether the dispute has (p. 685) an international character.130 Thus, in general 
the exhaustion of local remedies will involve using such local procedures as are available to 
protect the interests at stake.131

(ii)  Distinction between direct and indirect claims
The assumption in the literature and jurisprudence of the subject is that the rule applies 
only in connection with state responsibility for an unlawful act and in the absence of direct 
injury to the claimant state. The Arbitral Tribunal for German External Debts decided that 
the rule, in consequence, cannot apply where the applicant state makes no claim for 
damages but merely requests a decision on the interpretation and application of a treaty.132 

However, the general character of the claim will determine the issue, as the Chamber held 
in the ELSI case.133

A distinction is commonly drawn between direct injury to a state, for example by inflicting 
damage on its warships134 or detaining its ambassador, and diplomatic protection in which 
the interest of an individual or corporation is affected and the state’s interest depends on 
their nationality: only in the latter case is exhaustion of local remedies a condition of 
admissibility. However, in drawing the distinction one is perhaps only stating the problem, 
not providing the basis for a solution.

In Avena, Mexico argued that the US, in breaching Article 36(1) of the Vienna Convention 
on Consular Relations, had ‘violated its international legal obligations to Mexico, in its own 
right and in the exercise of its right of diplomatic protection of its nationals’. The Court 
responded by observing that the individual rights of Mexican nationals under the 
Convention ‘are rights which are to be asserted, at any rate in the first place, within the 
domestic legal system of the United States’, and that the exhaustion rule therefore applied. 
However, Mexico also argued that ‘it has itself suffered, directly and through its nationals, 
as a result of the violation’. The Court accepted this position, and described the relation 
between state and individual claims as closely connected:

Violations of the rights of the individual under [the Convention] may entail a 
violation of the rights of the sending State, and … violations of the rights of the 
latter may entail a violation of the rights of the individual. In these special 
circumstances of interdependence … Mexico may, in submitting a claim in its own 
name, request the Court to rule on the violation of rights which it claims to have 
suffered both directly and through the violation of individual rights conferred on 
Mexican nationals under [the Convention] … The duty to exhaust local remedies 
does not apply to such a request.135

(p. 686) Cases on the other side of the line include Interhandel and ELSI: in both the 
International Court held that the state claims could not be segregated from claims of the 
individuals injured, which were predominant.136

Article 14(3) of the ILC Articles articulates the test of preponderance as follows:
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Local remedies shall be exhausted where an international claim, or request for a 
declaratory judgement related to the claim, is brought preponderantly on the basis 
of an injury to a national or other person referred to in draft article 8.

By implication, a claim brought preponderantly on the basis of a direct injury to the state is 
not subject to the requirement of exhaustion.

(iii)  Remedies required to be exhausted
Article 14(2) defines local remedies as ‘legal remedies which are open to the injured person 
before the judicial or administrative courts or bodies, whether ordinary or special, of the 
State alleged to be responsible for causing the injury’. The remedies to be exhausted 
comprise all forms of recourse as of right, including administrative remedies of a legal 
character, but not extra-legal remedies such as ex gratia payments.137 While ‘procedural 
facilities which municipal law makes available to litigants’ are included within the remedies 
to be exhausted, a failure to use them will only fall foul of the local remedies rule if the use 
of these means of procedure is essential to establish the claimant’s case before the 
municipal courts.138

The test appears to be that an effective remedy must be available ‘as a matter of reasonable 
possibility’.139 No effective remedy is available if a point of law which could have been 
taken on appeal has previously been decided by the highest court,140 or if the only issue on 
appeal would be one of fact and the higher courts lack the power to review findings of 
fact.141 However, the local law may be uncertain and an international tribunal should show 
caution in drawing conclusions on the non-availability of a local remedy.142 Tribunals have 
been willing to presume ineffectiveness of remedies from the circumstances, for example on 
the basis of evidence that the courts were subservient to the executive.143 The European 
Court of Human Rights has found there is no effective remedy, contrary to Article 13 of the 
European Convention on Human (p. 687) Rights (ECHR), on many occasions, notably in 
cases alleging state failure adequately to investigate ill-treatment, disappearances, and 
killings.144

It may be assumed that no effective remedy is available if the local courts do not have 
jurisdiction in relation to the matter.145 A different issue is whether the local remedies rule 
can apply when, according to international law, the local courts could not have jurisdiction 
over the matter. Judge Fitzmaurice expressed the opinion that no question of local remedies 
could arise in respect of proceedings which were exorbitant under international law.146 The 
ILC Articles state as an exception the case where ‘there was no relevant connection 
between the injured person and the State alleged to be responsible at the date of injury’.147 

As a matter of principle the outcome depends on one’s view of the policy underlying the 
local remedies rule. If the rule is related to assumption of risk by the alien and the existence 
of a proper basis for exercise of national jurisdiction, the requirement of a voluntary link, 
such as residence, makes good sense.

As to the burden of proof, the Court has observed that in matters of diplomatic protection ‘it 
is incumbent on the applicant to prove that local remedies were indeed exhausted or to 
establish that exceptional circumstances relieved the allegedly injured person whom the 
applicant seeks to protect of the obligation to exhaust available local remedies … It is for 
the respondent to convince the Court that there were effective remedies in its domestic 
legal system that were not exhausted.’148

(iv)  What constitutes exhaustion
Central to the question of what constitutes exhaustion is the effectiveness principle: parties 
are not required to exhaust every last avenue if to do so would be futile. In the Finnish 
Ships arbitration, a claim against the British government for use and loss by the Allies of 
some ships during the First World War, the arbitrator found that the Finnish shipowners’ 
failure to appeal certain points of law in the British courts did not amount to a failure to 
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exhaust local remedies. The decision of the domestic Arbitration Board had rested on a 
factual finding that the ships had been requisitioned by Russia, not Britain, and the 
appealable points of law ‘obviously would have been insufficient to reverse the decision of 
the Arbitration Board’ on that point: the objection that remedies had not been exhausted 
was rejected.149

(v)  Waiver and exclusion of local remedies
The local remedies rule is not peremptory. States may consent to waive the requirement, 
and it is common practice for BITs to do so, expressly or by implication. Article 26 of the (p. 
688) ICSID Convention150 provides that states may make consent to arbitration conditional 
on exhaustion, but the option is rarely used.151 Given the importance of the rule, courts 
have been hesitant to infer waiver,152 but if there is a clear demonstration of intent then 
waiver does not need to be express.153 Waiver has been inferred when the requirement of 
exhaustion would be incompatible with the letter and spirit of the agreement.154

In Loewen, the claimant argued that NAFTA Article 1121(1)(b) implicitly eliminated the 
exhaustion requirement because it stipulated that any claimant wishing to commence 
international arbitration proceedings thereby waived the right to initiate or continue 
proceedings relating to the grievance before any administrative tribunal or court. The 
tribunal distinguished between claims of denial of justice, in which the rule is substantive in 
character, and other claims in which it is merely a procedural step going to admissibility.155

5.  Mixed Claims: Private Persons versus States
(A)  Availability of mixed claims jurisdictions
Diplomatic protection developed as a mechanism for transposing grievances from the 
national to the international level: by positing that the injured party was the state itself, 
rather than a national of that state, it was possible thereby to circumvent the constraint 
that only states had standing on the ‘international plane’. Under modern international law, 
however, it may be possible for individual claimants (individuals or corporations) to bring 
claims in their own right against states or international organizations, relying either on 
contractual commitments or on rules of international law, or on some combination of the 
two, and avoiding the constraints of diplomatic protection.

(i)  Human rights litigation
Some international human rights instruments provide mechanisms for individuals to take 
action against their own and other states for alleged violations.156 The number of claims 
under these mechanisms has exploded, particularly in Europe, with the (p. 689) European 
Court of Human Rights receiving over 60,000 applications per year. Claimants must still 
exhaust domestic remedies, which is stipulated (for example) in ECHR Article 35(1) as a 
criterion of admissibility, but they have standing to claim in their own right without 
couching their grievance as an injury to the state of nationality. A certain margin of 
appreciation is generally afforded to respondent states, as being better placed than the 
international court or tribunal hearing the claim to resolve matters of domestic public 
policy, but the fact remains that individuals have direct rights of action against states in a 
way that was not possible under the pre-Charter model of international law.157

(ii)  Investor–state arbitration
A different form of mixed litigation where private persons (natural or juridical) have 
standing to sue states directly arises under BITs. In such treaties, the standard of treatment 
is not expressed as a right of the private person as such but rather as a set of bilateral 
obligations between the states parties: it is consequential on such obligations that if 
investors of one state have a grievance against the other, the host state consents to 
international arbitration. BITs almost always waive the exhaustion of local remedies rule, 
allowing aggrieved investors to take their claim straight to arbitration. As regards 
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nationality, the traditional nationality rule developed in the context of diplomatic protection 
is of diminished relevance in investor–state claims.158 For example, the local investment 
vehicle may be given standing ‘because of foreign control’, a possibility not open in 
diplomatic protection.159 Nonetheless, the nationality of the investor will be a vital factor in 
determining which treaties will apply, and the practice of ‘nationality shopping’ is a 
recognized strategy in foreign investment planning.160 The Articles on Diplomatic 
Protection are stipulated not to apply to the extent they are inconsistent with ‘special rules 
of international law, such as treaty provisions for the protection of investments’.161

(p. 690) (B)  Issues of jurisdiction and admissibility in mixed claims
Investment treaty claims are usually, to a greater or lesser extent, ‘hybrid’ claims, with both 
national and international law potentially relevant. Because jurisdiction is dependent on 
consent and the forum will be in some sense international, international law requirements 
for jurisdiction and admissibility of claims prima facie apply. But they may be excluded 
expressly or by implication. For example, the nationality of claims rule may be modified to 
allow claims by local corporations owned and controlled by a foreign investor, or even 
derivative claims by minority shareholders.162 The exhaustion of local remedies rule is 
typically waived entirely, with implications for the merits of treaty claims that are still being 
worked out.163

The limited capacity of individuals to waive diplomatic protection (e.g. in the context of the 
Calvo clause) has already been referred to. How this translates to direct claims brought by 
investors under BITs is uncertain: on the one hand, the obligations arising under a BIT are 
owed on an interstate basis; on the other hand, the allocation of risk is a principal function 
of investment agreements entered into between investors and states, and large investors 
can arguably look after themselves. At any rate, it must be open to an investor to 
compromise a pending or apprehended claim. There is thus something to be said for the 
solution put forward in the Restatement Third, viz, that a BIT claim which has arisen can be 
waived or settled by the investor.164 But this must be without prejudice to any interest of 
the other state party to obtain declaratory or other relief in respect of its own rights under 
the treaty.

Human rights are conceived of as inherent, not granted, and it cannot be possible to waive 
these in advance. But consent freely given may affect the incidence or application of certain 
rights. As to settlement of claims, again this must be possible, but even interstate 
settlements of human rights claims may be subject to a measure of supervision.165

(p. 691) 6.  Conclusion
In the matter of claims as of conflicts, international law seeks to distinguish the national 
from the international realm, hence the domain of domestic jurisdiction and the exhaustion 
of local remedies rule. Domestic jurisdiction is a fragile defence, but the exhaustion rule is 
still applied in diplomatic protection and human rights claims and is a real barrier. Its 
displacement by most BITs is a significant (and to respondents unwelcome) innovation. In 
other respects, while it would be an exaggeration to speak of a proliferation of technical 
obstacles to bringing claims, preliminary objections continue to be regularly raised and can 
be numerous. In particular, the increasing formalism as to the concept of a ‘dispute’ 
displayed by the International Court in Georgia v Russia and the Marshall Islands cases is 
regrettable.
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(p. 692) 32  Third party settlement of international 
disputes
1.  Peaceful Settlement in General
The judicial settlement of international disputes is only one facet of the enormous problem 
of the maintenance of international peace and security. Under the UN Charter, the use of 
force by individual states to solve international disputes is impermissible, and in fact few 
disputes are finally resolved by such means. However, there is no obligation in general 
international law actually to settle disputes, and procedures for settlement by formal and 
legal procedures are consensual in character.

The context of judicial settlement in international relations is thus different to that of 
municipal courts, and this type of settlement is relatively exceptional in state relations 
(though less so than it was).1 This chapter considers the problems of international legal 
process; that is, judicial process between states or otherwise at the international level and 
involving states.2 Settlement by political means, including through organs of international 
organizations, is not covered.3 However, the two approaches to settlement are not 
completely divorced. Political organs, like the General Assembly and Security Council, may 
concern themselves with factual disputes and legal issues, although the basis for action 
remains political.4 So also governments conducting negotiations with a view to settling 
disputes commonly take legal advice, and confidential legal advice may be weighty and 
reasonably objective.

(p. 693) 2.  Development of International Dispute Settlement
(A)  Arbitration and the origins of international dispute settlement
In both national and international legal history, the judicial process develops out of less 
formal administrative and political procedures. International practice has long included 
negotiation, good offices, and mediation as informal methods of settling disputes.5 Treaties 
establishing mechanisms for peaceful settlement frequently provide for these, as well as for 
conciliation. Conciliation is distinct from mediation and emerged from the commissions of 
inquiry provided for in the Hague Conventions for the Pacific Settlement of International 
Disputes of 18996 and 19077 and the commissions which figured in the series of arbitration 
treaties concluded by the US in 1913 and 1914 (the Bryan treaties).8 Conciliation has a 
semi-judicial aspect, since the commission has to elucidate the facts, will hear the parties, 
and make proposals for a settlement, which are normally non-binding.9

Before formal modes of conciliation were established, interstate arbitration had long been 
practised, having the same political provenance. However, arbitration evolved as a 
sophisticated procedure similar to judicial settlement. The salience of arbitration increased 
considerably after the successful Alabama Claims arbitration of 1872 between the US and 
Great Britain.10 At this stage, arbitral tribunals were often invited by the parties to resort to 
‘principles of justice and equity’ and to propose extra-legal compromises. However, by the 
end of the nineteenth century, arbitration was primarily if not exclusively associated with a 
process of decision-making according to law, supported by appropriate procedural 
standards. The contrasts with judicial settlement (as it developed post-1922) are principally 
these: the decision-maker in arbitration is called an ‘arbitral tribunal’ or ‘court of 
arbitration’;11 the tribunal (p. 694) consists of an odd number, usually including national 
representatives with an independent chair (in older usage, an ‘umpire’);12 the tribunal is 
usually created to deal with a particular dispute or class of disputes; and there is more 
flexibility than in a system of compulsory jurisdiction with a standing court.13 Due to this 
distinction, states came to see arbitration as a suitable mechanism for settling a certain 
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class of dispute; of the cases referred to interstate arbitration, many have concerned 
territorial or quasi-territorial disputes.14

(B)  The idea of judicial settlement of international disputes
In the modern period, there is no sharp line between arbitration and judicial settlement: the 
latter category is applicable to any international tribunal settling disputes involving states 
or other parties in accordance with international law. Moreover, the permanent institutions 
developed historically from arbitral experience. It is now common to see the development of 
integrated systems of dispute resolution which include international ‘courts’ of relatively 
formal jurisdiction and process, whilst reserving certain sui generis questions for arbitral 
tribunals convened under the procedures of the same system, for example in the 
procedures of United Nations Convention on the Law of the Sea (UNCLOS)15 and the World 
Trade Organization (WTO).16 But independent systems exist as expressed through the 
actions of many ad hoc arbitral tribunals,17 mixed commissions, and semi-permanent 
specialized tribunals.18

The international character of the tribunal derives from its organization and jurisdiction. A 
national court may apply international law,19 but even if this may be true, it does not act 
independently of the national system: it is not settling issues between legal persons on the 
international plane, and its jurisdiction does not rest on international agreement.

(p. 695) 3.  The International Court of Justice
(A)  Historical overview: the permanent court of international justice
The ‘World Court’ is a label often applied to the Permanent Court of International Justice 
and the International Court of Justice, the latter a new creation in 1945 but substantially a 
continuation of the earlier body.20 The Permanent Court began to function in 1922 but as a 
new standing body it developed from previous experience. Arbitral practice contributed to 
this development in two ways. Its positive influence shows in certain similarities between 
the Court and arbitral tribunals: the institution of national judges, the use of special 
jurisdictional agreements, the power to decide ex aequo et bono, and the application of 
some basic principles; for example, that, absent contrary agreement, an international 
tribunal may determine its own jurisdiction.21 The negative influence was more decisive, 
since criticism of the Permanent Court of Arbitration that it was not a standing court and 
could not develop a jurisprudence, led to a draft Convention Relative to the Creation of a 
Permanent Court of Arbitral Justice at the Second Hague Peace Conference in 1907.22 The 
draft Convention was not adopted because of disagreement on the number of judges, some 
representatives demanding as many judges as there were states members of the Court.23

In 1920, the Council of the League of Nations appointed an advisory committee of jurists to 
prepare a draft Statute for a Permanent Court of International Justice.24 The draft Statute 
sprang from three sources: the draft Convention of 1907, a proposal of neutral states for 
compulsory jurisdiction, and the Root–Phillimore plan for the election of judges. The draft 
Statute provided for compulsory jurisdiction, but in the Council and the Assembly of the 
League the great powers and their supporters resisted this successfully. In the Assembly, 
however, a weak compromise was agreed in the form of the ‘optional clause’. The Statute 
came into force in 1921.25 It contained no amendment clause and all changes required 
unanimous approval, a slow procedure. After the Second World War, the Permanent Court 
could have been revived, but the San Francisco Conference decided to create a new court, 
two important (p. 696) considerations being the dislike of bodies related to the League of 
Nations expressed by the US and USSR, and the problem of amending the Statute if the old 
Court were to be related to the UN.26
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The new Court has a much closer relationship with the UN. The UN Charter provides (Art 
92) that the International Court is ‘the principal judicial organ of the United Nations’; all 
UN members are ipso facto parties to its Statute (Art 93). In other respects, the new Court 
is a continuation of the old: the Statute is virtually the same; jurisdiction under instruments 
referring to the old Court has been transferred to the new (Arts 36(5), 37); and there is 
continuity of jurisprudence.

(B)  Organization of the court
A crucial issue for the creation of a standing international tribunal in which states may have 
confidence is judicial appointment.27 The Statute emphasizes the independence of judges 
once appointed. No judge may exercise any political or administrative function, engage in 
any other professional occupation (Art 16(1)), act as agent or counsel in any case, or 
participate in the decision of a case with which he or she has previously been connected in 
another capacity (Art 17; see also Art 24). Dismissal of a judge requires the unanimous 
opinion of the other judges (Art 18(1)). When engaged on Court business, members have 
diplomatic privileges and immunities (Art 19). Salaries are fixed by the General Assembly, 
may not be decreased during the term of office, and are free of all taxation (Art 32).

The Court has 15 judges, five elected every three years for a nine-year term (with the 
possibility of re-election). Article 2 of the Statute provides that ‘the Court shall be composed 
of a body of independent judges, elected regardless of their nationality from among persons 
of high moral character, who possess the qualifications required in their respective 
countries for appointment to the highest judicial offices, or are jurisconsults of recognized 
competence in international law’. This formula takes in professors, legal practitioners, 
national or international judges, and civil service appointees. Many judges have previously 
been advisers to national foreign ministries.28 In other provisions of the Statute, the 
question of nationality acquires significance. No two members may be nationals of the same 
state (Art 3(1)), and Article 9 requires electors to bear in mind ‘that in the body as a whole 
the representation of the main forms of civilization and of the principal legal systems of the 
world should be assured’.29 The (p. 697) principle stated is unimpeachable but its practical 
application is difficult; the system of election ensures the composition of the Court reflects 
voting strength and political alliances in the Security Council and General Assembly. The 
Permanent Members of the Security Council have historically had judges of their own 
nationality on the Court.30 But judges are elected as individuals and do not represent their 
states of origin.

The electoral system involves independent, simultaneous voting by the Security Council and 
the General Assembly. Candidates must obtain an absolute majority simultaneously in both 
organs.31 In practice, political calculations feature prominently, and the attitude of judges in 
particular cases has occasionally affected the voting when they are considered for re- 
election. But it is difficult to see a way out: the Court’s existence is apparently conditioned 
on a political basis for elections.

Article 31 of the Statute provides that a party to a case has an effective right to 
representation by a national judge and, if there is no judge of its nationality, by a judge ad 
hoc, who may be of some other nationality. The judge ad hoc is appointed by the party 
concerned and commonly, though not invariably, supports its view of the case (or some 
variant of it).32

(C)  Jurisdiction in contentious cases
The Court has jurisdiction in contentious cases33 only between states and only on the basis 
of consent.34 The Court has often referred to the fact that its jurisdiction depends on the 
will of the parties.35 This principle, reflected in Article 36 of the Statute, rests on 
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international practice in dispute settlement and is a corollary of the sovereign equality of 
states, in the absence of any contrary provision.

The competence to decide the merits of a claim may be challenged in various ways. 
Objections to jurisdiction strike at the power and authority to give rulings as to the 
admissibility of the claim or the merits. An objection to the admissibility of a claim, for 
example for non-exhaustion of local remedies, challenges the validity of a claim in (p. 698) a 
manner which is distinct from issues as to jurisdiction or merits.36 In practice, the Court 
may join certain preliminary objections to the merits provided that ‘the objection does not 
possess, in the circumstances of the case, an exclusively preliminary character’ (Rules Art 
79(9)).37 It may also decline jurisdiction on grounds of judicial propriety.38

States not parties to the Statute are not barred from the Court.39 Article 35(2) provides 
that:

The conditions under which the Court shall be open to other states shall, subject to 
the special provisions contained in treaties in force, be laid down by the Security 
Council, but in no case shall such conditions place the parties in a position of 
inequality before the Court.

In the Legality of Use of Force cases, the reference to ‘special provisions contained in 
treaties in force’ was interpreted to refer only to those treaties in force at the time the 
Statute was concluded.40 Unlike the situation in 1921, there were in 1945 no such 
treaties.41

Thus, access to the Court by non-members is controlled under Article 35(2) by the Security 
Council. Security Council Resolution 9 provides that the Court is open to a state which 
deposits with the Registrar of the Court a declaration accepting the jurisdiction of the 
Court, undertakes to comply in good faith with any decision it may render, and accepts all 
the obligations of a UN Member under Charter Article 94.42 That said, neither Article 35(2) 
nor Security Council Resolution 9 exclude the possibility that the Security Council may 
authorize a state to appear ad hoc before the Court without lodging the required 
declaration.43

Parties to the Statute do not thereby submit to the jurisdiction of the Court: further consent 
is required. But they are bound to accept the jurisdiction of the Court to determine its own 
jurisdiction (Art 36(6)).44 Further, they are subject to the Court’s (p. 699) jurisdiction to 
indicate interim measures of protection (or ‘provisional measures’) to preserve the 
respective rights of the parties (Art 41).45 Unless it is apparent that there is no consent to 
the jurisdiction, the Court will assume the power to indicate such measures, without 
prejudice to the question of its jurisdiction to deal with the merits of the case.46 In LaGrand, 
the Court established that such interim measures are binding.47 Lastly, under Article 62 the 
Court may permit third party intervention in cases in which the state seeking to intervene 
has a legal interest which may be affected by the decision in the case. Under Article 63, a 
state which is a party to a treaty under interpretation in a case may intervene in that case 
(and, though not a party to the case, is bound by the interpretation given).48 There is no 
provision for intervention by private parties.

(i)  Matters specially provided for in the Charter
Article 36(1) of the Statute includes within the jurisdiction ‘all matters specially provided 
for in the Charter of the United Nations’. This was inserted in the (ultimately frustrated) 
expectation that the Charter would provide for compulsory jurisdiction. In Corfu Channel, 
the UK argued that Article 36(1) of the Statute could refer to Article 36(1) and (3) of the 
Charter, which provide for reference of legal disputes to the Court on the recommendation 
of the Security Council, and that a recommendation involved a decision which was binding 
in accordance with Article 25 of the Charter. The Court did not consider the point, but in a 
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joint separate opinion seven judges (p. 700) rejected the argument, inter alia on the ground 
that the term ‘recommendation’ was non-compulsory.49

(ii)  Transferred jurisdiction: Articles 36(5), 37
The Statute of the Permanent Court provided for jurisdiction on the basis of compromissory 
clauses in treaties or conventions. With respect to these, Article 37 of the ICJ Statute 
provides:

Whenever a treaty or convention in force provides for reference of a matter to a 
tribunal to have been instituted by the League of Nations, or to the Permanent 
Court of International Justice, the matter shall, as between the parties to the 
present Statute, be referred to the International Court of Justice.

Two limitations are prominent: the treaty or convention must be ‘in force’ between the 
litigating states, and all parties to the dispute must be parties to the Statute. In Nicaragua, 
the Court held that the Nicaraguan Declaration of 1929 constituted a valid acceptance of 
jurisdiction by virtue of Nicaragua’s ratification of the Charter in 1945, despite the fact that 
the Declaration of 1929 had not previously acquired binding force.50

(iii)  Consent ad hoc: jurisdiction by special agreement
The consent of the parties may be given ad hoc to the Court’s jurisdiction over a specific 
dispute. Normally, consent will take the form of a special agreement (compromis). But 
consent ad hoc may also arise where the plaintiff state has accepted the jurisdiction by a 
unilateral application followed by a separate act of consent by the other party.51 Voluntary 
jurisdiction is thus not restricted by formal requirements: Article 36(1) says simply that ‘the 
jurisdiction of the Court comprises all cases which the parties refer to it’. Special 
agreement has been regularly used as a method of consenting to the Court’s jurisdiction.

(iv)  Advance consent: treaties and conventions
Article 36(1) refers also to ‘all matters specially provided for … in treaties and conventions 
in force’.52 A great many multilateral and bilateral treaties contain clauses granting 
jurisdiction in advance over disputes involving their interpretation or application.53 

Although the jurisdiction is likewise by consent of the parties, it can be described as 
‘compulsory’ in the sense that binding agreement is given before any dispute has arisen. 
However, the label ‘compulsory jurisdiction’ is often used to describe jurisdiction arising 
under Article 36(2) of the Statute, the Optional Clause.

(p. 701) (v)  Advance consent: declarations under the optional clause
Article 36(2) of the Statute, commonly referred to as the optional clause, provides as 
follows:54

The States parties to the present Statute may at any time declare that they 
recognize as compulsory ipso facto and without special agreement, in relation to 
any other state accepting the same obligation, the jurisdiction of the Court in all 
legal disputes concerning:

(a)  the interpretation of a treaty;

(b)  any question of international law;

(c)  the existence of any fact which, if established, would constitute a breach 
of an international obligation;

(d)  the nature or extent of the reparation to be made for the breach of an 
international obligation.
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Jurisdiction is accepted via unilateral declarations deposited with the Secretary-General, 
the declarant being bound to accept jurisdiction vis-à-vis any other declarant to the extent 
the acceptances coincide. On the basis of reciprocity, the lowest common factor in the two 
declarations is the basis for jurisdiction, and thus a respondent state can take advantage of 
a reservation or condition in the declaration of the applicant state.55 The independent 
declarations are binding in that withdrawal is possible only in accordance with principles 
analogous to the law of treaties,56 and they operate contractually with a suspensive 
condition, viz, the filing of an application by a state with a coincident declaration.57 This 
involves acceptance of jurisdiction in advance for categories of disputes which are usually 
at that time mere contingencies. The commitment in relation to any other state fulfilling the 
conditions of the Statute is usually described as compulsory jurisdiction, although, as with 
jurisdiction by treaty or convention, the basis is ultimately consensual.

The origin of the optional clause lay in a compromise, achieved in 1920 and maintained in 
1945, between a system of true compulsory jurisdiction based on unilateral applications by 
claimants, and independent, treaty-based jurisdiction. The expectation (p. 702) was that a 
general system of compulsory jurisdiction would be generated as declarations multiplied. 
The conception was sound enough, but the conditions in which the system has functioned 
have reduced its effectiveness. In 1934, there were 42 declarations in force, reducing to 32 
by 1955 but increasing since then to 72 as of July 2018. This figure represents only one- 
third of all states (193 are parties to the Statute).58 This is principally due to the lack of 
governmental confidence in international adjudication, the practice of making declarations 
subject to reservations and conditions, frequently arbitrary and ambiguous, and perceived 
tactical advantages of staying out of the system.

(vi)  Consent post hoc: forum prorogatum
Lauterpacht wrote that ‘exercise of jurisdiction by virtue of the principle of forum 
prorogatum takes place whenever, after the initiation of proceedings by joint or unilateral 
application, jurisdiction is exercised with regard either to the entire dispute or to some 
aspects of it as the result of an agreement, express or implied’.59 The Statute and Rules 
contain no mandatory rules as to the formal basis on which the applicant founds 
jurisdiction, nor as to the form of consent. Consent may take the form of an agreement on 
the basis of successive acts of the parties, and the institution of proceedings by unilateral 
application is not confined to cases of compulsory jurisdiction.60 Thus, in Corfu Channel,61 

Albania accepted jurisdiction in a communication to the Court. Informal agreement, 
agreement inferred from conduct, or formal agreement, in each case after the initiation of 
proceedings, may result in prorogated jurisdiction. More recent examples include two cases 
where France informed the Court that it consented to jurisdiction.62 However, the Court 
will not accept jurisdiction unless there is real, not merely apparent, consent.63 Resort to 
technical constructions in order to promote jurisdiction in particular cases may discourage 
appearances before the Court.

(vii)  Jurisdiction to decide ex aequo et bono
Article 38(2) of the Statute gives the Court power to decide a case ex aequo et bono if the 
parties agree.64 This provision qualifies Article 38(1), which refers to the function of the 
Court as being to decide ‘in accordance with international law’ such disputes as (p. 703) are 
submitted to it. The power to decide ex aequo et bono has not yet been exercised, and 
cannot readily be reconciled with the judicial character of the Court.

(D)  Jurisdictional exceptions and reservations
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(i)  Matters of domestic jurisdiction
A plea that the issue concerned is a matter of domestic jurisdiction may appear as a 
preliminary objection or as a plea on the merits: strictly speaking, the plea is available, 
apart from any reservation on the subject, in accordance with general principles of 
international law.

One form of this reservation has created particular controversy. In 1946, the US deposited a 
declaration with a reservation of ‘disputes with regard to matters which are essentially 
within the domestic jurisdiction of the United States of America as determined by the 
United States of America’. Seven other states have adopted this ‘automatic’ reservation,65 

which seems incompatible with the Statute, contradicting the Court’s power to determine 
its own jurisdiction and not genuinely accepting jurisdiction ante hoc.66

(ii)  Time limits and reservations ratione temporis
Declarations may be for a term of years. Some are expressed to be terminable after a period 
of notice; some with immediate effect. While such a power of termination weakens the 
system of compulsory jurisdiction, it is not incompatible with the Statute.67 The Court has 
held that, absent express provision, reasonable notice of termination must be given.68 Once 
the Court is seized of a case on the basis of declarations in force at the date of application, 
however, subsequent expiry of a declaration or other basis of jurisdiction does not affect its 
jurisdiction in that case.69

(iii)  Reservation of past disputes
Reservation of past disputes is common, and the reservation may be extended, as in the 
‘Belgian formula’, which refers to all disputes arising after a certain date ‘with regard to 
situations or facts subsequent to the said date’. Disputes often have a long history, and this 
formula is potentially sweeping. The Court has taken the view that (p. 704) the limitation 
takes in only situations or facts that are the source, the real cause, of the dispute.70

(E)  The advisory jurisdiction
Article 65(1) of the Statute provides that the Court ‘may give an advisory opinion on any 
legal question at the request of whatever body may be authorized by or in accordance with 
the Charter … to make such a request’.71 Charter Article 96 empowers the General 
Assembly and Security Council to request an opinion, and provides that the General 
Assembly may authorize other organs and specialized agencies to do so.72 The advisory 
jurisdiction allows for authoritative guidance to be given on legal questions arising from the 
function of organs and specialized agencies. Thus, some requests for opinions relate to 
specific disputes or situations, for example the various opinions relating to South West 
Africa (Namibia). Some relate to interstate disputes referred to the Court without the 
consent of all parties;73 such requests utilize political organs as an indirect means of seizing 
the Court. Others, as in the Reservations case,74 have involved general and abstract 
questions. The origin of many requests in actual disputes has given a contentious aspect to 
advisory proceedings, and Article 68 of the Statute provides that the provisions applicable 
in contentious cases shall guide the Court ‘to the extent to which it recognizes them to be 
applicable’.75 In Status of Eastern Carelia,76 the Council of the League of Nations sought an 
opinion on a dispute between Finland and the USSR. The USSR objected and the Court 
refused jurisdiction on the ground that the requesting organ was not competent to seek an 
opinion in the circumstances: no state can be compelled to submit disputes to a tribunal 
without its consent, and the USSR was not bound by the Covenant. In the Namibia,77 
Western Sahara,78 and Wall79 (p. 705) opinions, Eastern Carelia was distinguished on the 
basis that the situations involved did not constitute an interstate dispute, and the political 
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organ making the request was concerned in the exercise of its own functions under the 
Charter, and not the settlement of a particular dispute.80

There is no separate proceeding to deal with preliminary objections to advisory opinions, as 
there is in contentious proceedings, but objections arise frequently and relate both to 
jurisdiction as such and to questions of propriety. Objections might involve the incapacity of 
the requesting body81 or concern the subject matter of the request, as where a plea of 
domestic jurisdiction is made.82 The Court refused a request by the World Health 
Organization (WHO) for an opinion on the legality of nuclear weapons on the basis that the 
question was not ‘within the scope of the activities’ of the WHO;83 and only provided an 
opinion addressing effectively the same issue when asked by the General Assembly.84

In practice, objections have often challenged the Court’s capacity to deal with political 
questions. Article 65 of the Statute refers to ‘any legal question’, and the Court has taken 
the view that, however controversial and far-reaching in their implications, issues of treaty 
interpretation, arising in the context of the Charter, are legal questions.85 As was said in the 
Kosovo opinion:

[T]he Court has repeatedly stated that the fact that a question has political aspects 
does not suffice to deprive it of its character as a legal question … Whatever its 
political aspects, the Court cannot refuse to respond to the legal elements of a 
question which invites it to discharge an essentially judicial task, namely, in the 
present case, an assessment of an act by reference to international law. The Court 
has also made clear that, in determining the jurisdictional issue of whether it is 
confronted with a legal question, it is not concerned with the political nature of the 
motives which may have inspired the request or the political implications which its 
opinion might have …86

The Court has jurisdiction notwithstanding that a request has political implications or 
motives: the issue is one of propriety. In the Admissions87 and Expenses88 opinions, the 
Court dealt with requests which had far-reaching political ramifications in the context of the 
Cold War. Significantly, the organs concerned were unable to act on these two (p. 706) 
opinions. In refusing to decline requests by virtue of its discretion over advisory 
jurisdiction, the Court has reiterated that a request for an advisory opinion should not, in 
principle, be refused.89 In Eastern Carelia, the Permanent Court declined to answer a 
question which directly concerned a dispute between two states on the ground that 
jurisdiction could not be exercised without their consent, but the case concerned a non- 
party to the Covenant, and the decision has not been followed by the present Court.90

(F)  An evaluation of the court
In the period 1922–46, the Permanent Court dealt with 33 contentious cases and 28 
advisory opinions.91 From 1946 to 31 July 2018, the International Court has dealt with some 
69 judgments on the merits, 31 preliminary objections, eight judgments on jurisdiction and 
admissibility, and 37 requests for provisional measures, as well as 26 requests for advisory 
opinions. As of August 2018, there were 17 contentious cases and one request for an 
advisory opinion pending. The caseload of the Court has fluctuated since 1945. Several 
factors explain state reluctance to resort to the Court: the political fact that hauling another 
state before the Court is often regarded as unfriendly; the greater suitability of other 
tribunals and other methods of review for regional and technical matters; the general 
conditions of international relations; and a preference for the flexibility of arbitration versus 
judicial process. Given the conditions of its existence, the Court has made a reasonable 
contribution to the maintenance of civilized methods of settling disputes, but it has not been 
prominent in the business of keeping the peace; indeed, the provisions of the Charter on 
international peace and security do not emphasize the role of the Court. In certain respects, 
however, the Court has been influential—in the development of international law as a whole 
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and in the giving of advisory opinions on the interpretation of the Charter92 and other 
aspects of the law of international organizations. Its decisions on land and maritime 
boundary disputes have found broad acceptance.

The work of the Court in the last quarter of a century has been characterized by a variety of 
elements. In the first place, the number of contentious cases before the (p. 707) Court has 
significantly increased, despite a number of disputes being referred to ad hoc arbitral 
tribunals. Many of the new cases have been based on special agreements. In recent years, 
the Court has had a full calendar of cases, a pattern which seems likely to continue.

4.  Other International Courts and Tribunals
(A)  Interstate arbitration
(i)  The Permanent Court of Arbitration
The precursor of ‘modern’ international tribunals is an institution, the Permanent Court of 
Arbitration (PCA), which is not a court and does not, itself, arbitrate.93 It was established 
under the Hague Convention for the Pacific Settlement of International Disputes of 189994 

as an arbitration secretariat and mechanism. Until 1920, the PCA was the major 
organization for housing arbitrations, but it was then largely replaced by the PCIJ. The basis 
of the PCA is a panel to which parties may nominate four persons. When parties to the 
Convention agree to submit a dispute to the PCA, each appoints two arbitrators from the 
panel, and the four arbitrators select an umpire. Thus, a tribunal is constituted only to hear 
a particular case.

Between 1900 and 1932, 20 cases were heard, but there followed almost seven decades of 
hibernation. In the 1990s, however, the PCA reinvented itself, adopting a series of new 
arbitral rules and hosting a significant number of arbitrations, interstate and other.95 It has 
shown flexibility as to parties, for example hosting arbitrations between a state and a 
liberation movement.96

(ii)  International claims and compensation bodies
Periodically, ad hoc dispute-resolution bodies97 have been created to assess claims and 
compensation between states.98 Such bodies first became common with the ‘mixed 
commissions’ of the late eighteenth and early nineteenth centuries. Although typically (p. 
708) composed of four commissioners, it became practice to have such disputes adjudicated 
by an umpire from a neutral state. The first such body was established between the US and 
UK under the Jay Treaty of 1794 to resolve certain boundary disputes.99

Unlike those tribunals convened to address a specific question,100 claim and compensation 
bodies are usually convened to address a general situation and claims arising therefrom. An 
example is the Iran–United States Claims Tribunal,101 created following the Iranian 
Revolution of 1979. The majority of cases concerned nationalization of US-owned assets in 
Iran during the Revolution. Over the life of the Tribunal, some 3,900 claims were filed. All 
but a few interstate cases have been concluded.

A different form of compensation commission is the United Nations Compensation 
Commission (UNCC).102 It was created as a subsidiary organ of the Security Council103 to 
deal with claims arising out of Iraq’s invasion and occupation of Kuwait in 1990–1. The 
claims were resolved by panels made up of three independent Security Council-appointed 
commissioners who were experts in different fields including law, accountancy, loss 
adjustment, insurance, and engineering. The UNCC was a fact-finding body charged with 
verifying a claim and assessing compensation. All 2.7 million claims submitted were 
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determined: the total compensation awarded was $52.4 billion to approximately 1.5 million 
successful claimants.

(B)  Dispute settlement under UNCLOS
Article 287(1) of UNCLOS provides that a state party may choose from four options to 
determine disputes concerning the interpretation or application of UNCLOS:104 these are: 
(1) the International Tribunal for the Law of the Sea (ITLOS), (2) the ICJ, (3) an Annex VII 
arbitral tribunal, or (4) an Annex VIII special arbitral tribunal with respect to disputes 
falling within its ambit. A party which has made no declaration is deemed (p. 709) to have 
accepted Annex VII arbitration, which is also the default mechanism in the absence of a 
common choice.105 The ICJ’s optional clause jurisdiction, however, prevails over the other 
options.106

(i)  The International Tribunal for the Law of the Sea
ITLOS107 dealt with its first case in 1997,108 and since then has heard some 25 cases. It 
consists of 21 judges elected by the states parties to UNCLOS from among persons 
‘enjoying the highest reputation of fairness and integrity and with recognized competence 
in the field of the law of the sea’.109 ITLOS judges are elected for a term of nine years, with 
one-third retiring every three years.110 Except for the President, they are currently part- 
time.

(ii)  UNCLOS Annex VII arbitration
UNCLOS Annex VII provides for the creation of ad hoc arbitral tribunals to hear interstate 
disputes, and also for disputes involving international organizations.111 Annex VII 
arbitration may be preferable to ITLOS for the usual reasons that arbitration is preferred to 
litigation; efficiency, flexibility, confidentiality, and greater influence over the composition of 
the tribunal.112 Under Article 5, absent agreement by the parties, a tribunal may develop its 
own procedure.

(iii)  Extent of subject matter jurisdiction
UNCLOS Article 288(1) gives the tribunal jurisdiction (pending referral) over disputes 
concerning the application or interpretation of UNCLOS. Additionally, Article 288(2) 
provides for jurisdiction over disputes concerning the interpretation or application of an 
international agreement related to the purposes of UNCLOS. A number of such agreements 
have been concluded, notably the Straddling Stocks Agreement.113 Article 30(2) applies 
even where the parties to the dispute are not parties to UNCLOS, extending the jurisdiction 
of Part XV tribunals on a sui generis basis,114 including to (p. 710) the US, which is a party 
to the Straddling Stocks Agreement and many regional fisheries agreements.

ITLOS also has compulsory residual jurisdiction under Article 292 over matters involving 
the prompt release of detained vessels and crews. It possesses similar jurisdiction with 
respect to provisional measures under Article 290(5). Most of the cases so far brought 
before ITLOS have involved prompt release or provisional measures. ITLOS may also give 
an advisory opinion on a legal question if so provided by ‘an international agreement 
related to the purposes’ of UNCLOS.115

(iv)  The Seabed Disputes Chamber
The Seabed Disputes Chamber is a specialized division of ITLOS, established by UNCLOS 
Part XI, Section 5 and ITLOS Statute Article 14. It comprises 11 of the sitting judges of 
ITLOS,116 and has exclusive jurisdiction over disputes arising out of the exploration and 
exploitation of the Area,117 including disputes between states parties and the Seabed 

104

105

106

107 108

109

110

111

112

113

114

115

116

117



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

Authority. It also has advisory jurisdiction at the request of the Seabed Authority Assembly 
or Council with respect to legal questions arising from the scope of their activities.118

(C)  The WTO dispute settlement body
(i)  The origins of WTO dispute settlement: the GATT
In the 1994 Agreement Establishing the World Trade Organization,119 significant changes 
were made in the dispute-settlement procedure for world trade disputes,120 with the 
inclusion of the Dispute Settlement Understanding (DSU).121 The DSU replaced and largely 
reinforced the system of the General Agreement on Tariffs and Trade (GATT).122

Notwithstanding its trade–diplomatic origins, the GATT system developed to provide 
structured adjudication. Disputes were referred to ‘panels’; ad hoc groupings of experts to 
make recommendations to the GATT Council. The GATT system was relatively successful, 
with the results of an adverse panel report accepted by the losing (p. 711) party in over 90 
per cent of cases, but it was procedurally defective. GATT Article XXIII required consensus 
between the contracting parties for panels to be established and their recommendations 
adopted. A recalcitrant party could avoid the adverse consequences arising from a panel 
report by simply withholding consent, a practice which appeared to increase during the 
1980s. The emerging impasse led the contracting parties to develop the so-called Montreal 
Rules,123 the eventual basis for the DSU.

(ii)  Dispute settlement under the DSU
The Dispute Settlement Body (DSB)124 has as its purpose the prompt settlement of disputes 
between WTO Members125 arising out of their obligations under the WTO covered 
agreements. DSU Article 3.2 states that:

The dispute settlement system of the WTO is a central element in providing security 
and predictability to the multilateral trading system. The Members recognize that it 
serves to preserve the rights and obligations of Members under the covered 
agreements, and to clarify the existing provisions of those agreements in 
accordance with the customary rules of public international law.126

The DSB’s jurisdiction is compulsory and exclusive with respect to the covered 
agreements.127 Consisting of all WTO Members, it oversees the adjudication of trade 
disputes and the implementation of any recommendations. It operates via reverse 
consensus, with the blocking of a recommendation only possible if every member of the 
DSB objects.128

A panel is responsible for initially hearing a dispute and assessing the conformity of a 
Member’s challenged measure or policy with the covered agreements.129 Panels are 
ordinarily composed of three experts (not necessarily lawyers) selected ad hoc by the 
DSB.130

A party dissatisfied with a panel decision may resort to the Appellate Body. This comprises 
seven members appointed for a four-year term, renewable once.131 Any three will convoke 
to hear an appeal, which must be determined within 90 days.132 It has the power to uphold, 
modify, or reverse any of the legal conclusions reached by the (p. 712) panel, though not 
determinations of fact.133 Some 80 per cent of panel decisions are modified or reversed on 
appeal, a much higher rate than other international appeal or review structures. So far 
almost 70 per cent of panel reports have been appealed.134
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(iii)  Remedies and implementation
The sole final remedy is withdrawal of the violating measure.135 Where a party fails to 
comply with a recommendation within a reasonable time, the complaining Member may 
seek compensation (e.g. additional market access privileges),136 or take countermeasures, 
consisting of increased tariffs on products of export interest to the implementing party,137 

ordinarily in the same sector, but exceptionally in different trade sectors (‘cross- 
retaliation’).138 When considering retaliation, the complaining party must apply to the DSB 
within 30 days of the expiry of the reasonable period. If the implementing party seeks to 
challenge the retaliation, an arbitral tribunal will be convened to hear the dispute.

(iv)  International law and the DSB
The extent to which the DSB interacts with other elements of international law is uncertain. 
The covered agreements are not the only source of applicable law for panels; they may also 
draw on other DSB reports (especially those of the Appellate Body),139 acts of the WTO 
bodies, agreements within the WTO context, customary international law,140 general 
principles of international law,141 other international agreements, the subsequent practice 
of WTO Members, and the negotiating history of the GATT and WTO.142 As noted by the 
Appellate Body in US—Gasoline, the covered agreements cannot be interpreted ‘in clinical 
isolation’ from public international law.143 Similarly, the panel in Korea—Procurement noted 
that ‘[c]ustomary international law applies generally to the economic relations between the 
WTO Members … [s]uch international law applies to the extent that the WTO treaty 
agreements do not “contract out” from it.’144

(p. 713) (v)  The DSB and Regional Trading Agreements
The WTO shares its regulatory space with the organizations created through Regional 
Trade Agreements (RTAs).145 These agreements create regional trading associations with 
internalized privileges between Members and in many cases their own rules-based dispute- 
resolution bodies. Prominent bodies include the European Union, MERCOSUR, ASEAN, 
CARICOM, and the Andean Community of Nations. All WTO Members are presently a party 
to at least one RTA.

(D)  International investment tribunals
(i)  International investment arbitration
International investment arbitration is conducted between a foreign investor and the ‘host’ 
state in which its investment is located, usually pursuant to a dispute-resolution clause in a 
bilateral146 or multilateral147 investment treaty concluded between the host state and the 
‘home’ state of the investor.148 It has been described as ‘arbitration without privity’,149 

because there is no prior contractual arbitration agreement. Consent to arbitration is given 
by the host state in the treaty, by the claimant through the very act of commencing the 
arbitration. In this, the claimant acts autonomously: investment arbitration does not require 
the intervention of the home state by way of diplomatic protection, nor (unlike diplomatic 
protection) does it tend to require exhaustion of local remedies. It is thus a privileged form 
of access to international arbitration.150

An additional element is provided by the International Convention for the Settlement of 
Investment Disputes (ICSID), established under the Washington Convention of 1965.151 

Most investment treaties give the investor the option of arbitration through (p. 714) ICSID 
or an ad hoc tribunal, commonly under the UNCITRAL arbitration rules.152 Despite the 
conclusion of the ICSID Convention, arbitration pursuant to investment treaties is a recent 
phenomenon: only in 1990 was the first arbitration award based on a bilateral investment 
treaty (BIT) handed down.153
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(ii)  Structure and features of investment treaties
Aside from the dispute-resolution clause, investment treaties offer substantive protections 
to investors, which are discussed in chapter 28.154 Ordinarily, only a breach of these 
standards will provide a basis of claim; the breach of an investment agreement as such will 
not. The situation may be different where the investment treaty includes a so-called 
‘umbrella clause’, which guarantees the observation of obligations assumed by the host 
state with respect to the investor.155 Whether this equates the breach of an investment 
agreement to a breach of an investment standard—and the scope of the obligation if it does 
—are controversial.156

(iii)  Jurisdiction of tribunals
Investment treaties ordinarily include several jurisdictional gateways through which the 
investor must pass in order to bring the dispute before any tribunal. Additional 
requirements may be imposed if the arbitration is under the ICSID Convention.157 To 
provide jurisdiction, the claim must concern (1) an investment within the meaning of the 
investment treaty and the ICSID Convention (if applicable), (2) made by an investor or 
national within the meaning of the investment treaty, and (3) within the temporal and other 
limits set down by the treaty.158

(iv)  Challenge and annulment
As a general principle, the awards of investment arbitration tribunals are not subject to 
appeal. Only under limited circumstances is the review of an award possible.159 If the 
claimant opts for ad hoc arbitration, the award will be subject to the rules for (p. 715) 
enforcement and challenge provided in the New York Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards,160 in the same way as any private international 
arbitration. This will ordinarily be done through the courts of the country where the 
tribunal had its seat, or in the courts of any country in which enforcement is sought. Article 
V of the New York Convention lists several narrow grounds on which the recognition and 
enforcement of an arbitral award may be challenged.161

By contrast, an ICSID award is not subject to review by national courts; the Convention 
provides its own self-contained system for review of final awards by way of annulment.162 

Annulment is distinct from appeal, and is concerned only with the process by which the 
award was rendered, not its substantive correctness. This much is seen by the grounds for 
annulment provided in Article 52(1) of the ICSID Convention:

(a)  that the Tribunal was not properly constituted;

(b)  that the Tribunal has manifestly exceeded its powers;

(c)  that there was corruption on the part of a member of the Tribunal;

(d)  that there has been a serious departure from a fundamental rule of 
procedure; or

(e)  that the award has failed to state the reasons on which it is based.

In the event of annulment, the ad hoc Committee cannot replace the original decision of the 
tribunal with its own; it can only invalidate it, with the claim then able to be referred to a 
new tribunal for rehearing.

More recently, the EU has favoured the creation of a multilateral investment court, 
including provision for appeal. The Comprehensive Economic and Trade Agreement with 
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Canada (CETA), signed in October 2016, is the first to envisage such a body.163 How it 
would fit within the existing systems for arbitral review is one of many open questions.164

(v)  Remedies and enforcement
The standard remedy for breach of an investment standard in an investment treaty is 
financial compensation for the loss suffered. Under both the New York165 and ICSID166 

Conventions, a valid arbitral award must be recognized and enforced within any state party, 
subject to the grounds for challenge outlined earlier.

(p. 716) 5.  Conclusion
During the 1980s and 1990s, reluctance to resort to international adjudication appeared to 
decline while the production of international rules increased.167 The result was the growth 
of specialized, often compulsory, dispute-resolution systems and more frequent recourse to 
adjudication.168

But these developments were not univocal and there are counter-trends. The earlier 
practice of non-appearance has recurred: in Arctic Sunrise and South China Sea, Russia 
and China respectively refused to appear before Annex VII tribunals; Russia also failed to 
participate in related proceedings before ITLOS.169 Although non-appearance does not 
formally stay the proceedings or affect the bindingness of the decisions, including with 
regard to jurisdiction, nevertheless it creates difficulties for the tribunal and implies 
eventual non-compliance and disrespect for the treaty commitment of peaceful 
settlement.170

Non-appearance is not the only symptom of a backlash against international adjudication. In 
response to unfavourable rulings or potential claims, some states have denounced the 
instruments in which they consented to third party dispute settlement, notably treaties on 
investment171 and human rights protection.172 The permissibility and temporal effects of 
such withdrawal may be limited.173 States have also sought to dismantle or diminish the 
capacity of courts, as certain responses to decisions of sub-regional African integration 
communities’ courts demonstrate.174 Allegations of partiality have also resulted in 
attempted withdrawal of consent and non-appearance by the allegedly prejudiced state.175

The prospects for international adjudication are thus currently clouded. But the value of 
impartial context-sensitive adjudication of international disputes remains.
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3 Zimmermann, ‘International Courts and Tribunals, Intervention in Proceedings’ (2006) 
MPEPIL; Chinkin in Zimmermann et al (2nd edn, 2012) 1529, 1573; Thirlway (2013) 1026– 
72, 1836–58; Kolb (2013) 694–743; Wolfrum in Boschiero et al (2013) 219, 222–7; Quintana 
(2015) chs 14–15; Shaw-Rosenne (5th edn, 2016) ch 26.

 49  Preliminary Objection, ICJ Reports 1948 p 15, 31–2. Jurists generally agree with the 
joint separate opinion: Fitzmaurice (1952) 29 BY 1, 31–2, 44; cf Shaw-Rosenne (5th edn, 
2016) 694–7.

 50  Jurisdiction and Admissibility, ICJ Reports 1984 p 392, 397–411. For criticism: Crawford, 
‘Military and Paramilitary Activities in and against Nicaragua Case (Nicaragua v United 
States of America)’ (2006) MPEPIL; Crawford (2012) 25 LJIL 471.

 51  Corfu Channel, Preliminary Objection, ICJ Reports 1947 p 15, 27–8.

 52  Unilateral suspension of a treaty does not render jurisdictional clauses inoperative: 
Appeal relating to the Jurisdiction of the ICAO Council (India v Pakistan), ICJ Reports 1972 
p 46, 53–4.

 53  For treaties providing the Court with jurisdiction see the Court’s website.

 54  Merrills (1979) 50 BY 87; Merrills (1993) 64 BY 197; Szafarz, The Compulsory 
Jurisdiction of the International Court of Justice (1994); Merrills in Ando, McWhinney, & 
Wolfrum (eds), 1 Liber Amicorum Judge Shigeru Oda (2002) 435; Thirlway (2013) 777–804, 
1700–7; Kolb (2013) 447–529; Kawano (2013) 346 Hague Recueil 9, 126–75; Lamm, 
Compulsory Jurisdiction in International Law (2014); Törber, The Contractual Nature of the 
Optional Clause (2015); Shaw-Rosenne (5th edn, 2016) ch 12.

 55  Electricity Co of Sofia and Bulgaria (1939) PCIJ, Preliminary Objection, Ser A/B No 77, 
80–2; Anglo-Iranian Oil Co, Jurisdiction, ICJ Reports 1952 p 93, 103; Certain Norwegian 
Loans (France v Norway), ICJ Reports 1957 p 9, 23–4; Aegean Sea Continental Shelf 
(Greece v Turkey), ICJ Reports 1978 p 3, 37; Fisheries Jurisdiction (Spain v Canada), 
Jurisdiction, ICJ Reports 1998 p 432, 454. Further: Thirlway (2013) 782–804; Kolb (2013) 
474–87; Lamm (2014) ch 6.

 56  Nicaragua, Jurisdiction, ICJ Reports 1984 p 392, 415–21; 466–7 (Judge Mosler); 547 
(Judge Jennings); 620–8 (Judge Schwebel, diss). On the denunciation of declarations in 
general: Kolb (2013) 520–9; Shaw-Rosenne (5th edn, 2016) 810–13.
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 57  The declarations are valid without ratification, but may be made subject to ratification. 
They are registered as ‘international agreements’ under Art 102 of the Charter. On their 
interpretation: Anglo-Iranian Oil Co, Jurisdiction, ICJ Reports 1952 p 93, 103ff. On the 
question whether two optional clause declarations are a form of treaty inter se: Nuclear 
Tests (Australia v France), ICJ Reports 1974 p 253, 352–6 (Judges Onyeama, Dillard, 
Jiménez de Aréchaga, and Waldock, diss).

 58  Generally: Merrills (1993) 64 BY 197; Merrills in Kaikobad & Bohlander (eds), 
International Law and Power (2009) 431.

 59  Lauterpacht (1958) 103.

 60  Generally: Thirlway (2013) 710–12, 1652–6; Kolb (2013) 380–2; Kawano (2013) 346 
Hague Recueil 9, 229–39; Shaw-Rosenne (5th edn, 2016) 697–724.

 61  Preliminary Objections, ICJ Reports 1948 p 15, 27. But the institution of proceedings in 
that case was based on a special agreement.

 62  Certain Criminal Proceedings in France (Republic of the Congo v France), Provisional 
Measures, ICJ Reports 2003 p 102, 103–4; Certain Questions of Mutual Assistance in 
Criminal Matters (Djibouti v France), ICJ Reports 2008 p 177, 181.

 63  Ambatielos, Preliminary Objection, ICJ Reports 1952 p 28, 39; Anglo-Iranian Oil Co, 
Jurisdiction, ICJ Reports 1952 p 93, 114.

 64  Lauterpacht (1958) 213–23; Fitzmaurice (1958) 34 BY 1, 132–7; Pellet in Zimmermann 
et al (2nd edn, 2012) 731, 791–7; Kolb (2013) 360–70; Shaw-Rosenne (5th edn, 2016) 592– 
8.

 65  Generally: Briggs (1958) 93 Hague Recueil 223, 328–63; Gross (1962) 56 AJIL 357; 
Collier & Lowe (1999) 143–6; Kolb (2013) 503–17; Kawano (2013) 346 Hague Recueil 9, 
159–62.

 66  The Court has avoided the issue, as in Norwegian Loans, ICJ Reports 1957 p 9, and 
Interhandel, ICJ Reports 1959 p 6. A number of judges have held the reservation invalid: ICJ 
Reports 1957 p 9, 42ff (Judge Lauterpacht), 68–70 (Judge Guerrero); ICJ Reports 1959 p 6, 
55–9 (Judge Spender); 76–8 (Judge Klaestad); 92–4 (Judge Armand-Ugon). But cf Crawford 
(1979) 50 BY 63, arguing for the validity of the reservation.

 67  Cf the view of the Court on an analogous reservation in Right of Passage, Preliminary 
Objections, ICJ Reports 1957 p 125, 143–4. Further: Briggs (1958) 93 Hague Recueil 223, 
273–7; Shaw-Rosenne (5th edn, 2016) 810–13.

 68  Nicaragua, Jurisdiction and Admissibility, ICJ Reports 1984 p 392, 418–20; 466–7 (Judge 
Mosler); 550 (Judge Jennings); 620–8 (Judge Schwebel, diss).

 69  Nottebohm, Preliminary Objection, ICJ Reports 1953 p 111, 122–3. Also: Kolb (2013) 
606–8; Shaw-Rosenne (5th edn, 2016) 964–70.

 70  Right of Passage, ICJ Reports 1960 p 6, 33–6; Electricity Co of Sofia and Bulgaria (1939) 
PCIJ, Preliminary Objection, Ser A/B No 77, 82; Phosphates in Morocco, Preliminary 
Objections, (1938) PCIJ Ser A/B No 74, 23–4.

 71  Higgins in Lowe & Fitzmaurice (1996) 567; Frowein & Oellers-Frahm in Zimmermann 
(2nd edn, 2012) 1605; Thirlway (2013) 820–63, 1714–32; Kolb (2013) ch VIII; Shaw- 
Rosenne (5th edn, 2016) chs 5, 15. Earlier: Lauterpacht (1958) 107–10, 248–50, 352–8.

 72  For a list of organizations and agencies authorized to request advisory opinions: https:// 
www.icj-cij.org/jurisdiction/index.php?p1=5&p2=2&p3=1.
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 73  Legal Consequences for States of the Continued Presence of South Africa in Namibia 
(South West Africa) notwithstanding Security Council Resolution 276 (1970), ICJ Reports 
1971 p 16, 24; Western Sahara, ICJ Reports 1975 p 12, 24–5; Legal Consequences of the 
Construction of a Wall in the Occupied Palestinian Territory, ICJ Reports 2004 p 136, 157–9. 
Also: Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, ICJ Reports 
1950 p 65 And cf the pending request on the Chagos Islands (GA Res 71/292, 22 June 2017) 
with the award of a PCA tribunal: Chagos Marine Protected Area (Mauritius v UK) (2015) 
162 ILR 1.

 74  Reservations to the Convention on the Prevention and Punishment of the Crime of 
Genocide, ICJ Reports 1951 p 15. Here the issue was the conditions under which 
reservations to multilateral conventions could be made.

 75  Art 83 of the ICJ Rules provides for appointment of judges ad hoc if the request concerns 
‘a legal question actually pending between two or more States’. This was done in Western 
Sahara, ICJ Reports 1975 p 12.

 76  (1923) PCIJ Ser B No 5. In Peace Treaties, ICJ Reports 1950 p 65, the Court 
distinguished Eastern Carelia, emphasizing its duty to comply with the request of another 
UN organ.

 77  ICJ Reports 1971 p 16, 23–4.

 78  ICJ Reports 1975 p 12, 24–6.

 79  ICJ Reports 2004 p 136, 157–9.

 80  Further: Waldock, Aspects of the Advisory Jurisdiction of the International Court of 
Justice (1976) 3–10.

 81  As in Eastern Carelia (1923) PCIJ Ser B No 5; Peace Treaties, ICJ Reports 1950 p 65.

 82  Peace Treaties, ICJ Reports 1950 p 65, 70.

 83  Legality of the Use by a State of Nuclear Weapons in Armed Conflict, ICJ Reports 1996 p 
66, 81.

 84  Legality of the Threat or Use of Nuclear Weapons, ICJ Reports 1996 p 226.

 85  Conditions of Admission of a State to the United Nations (Article 4 of the Charter), ICJ 
Reports 1948 p 57, 61; Competence of the General Assembly for the Admission of a State to 
the United Nations, ICJ Reports 1950 p 4, 6–7; Certain Expenses of the United Nations 
(Article 7, paragraph 2 of the Charter), ICJ Reports 1962 p 151, 155. At the San Francisco 
conference it was decided not to grant a power to settle disputes on interpretation of the 
Charter: 13 UNCIO, 668–9, 709–10. Also: Reservations, ICJ Reports 1951 p 15, 20.

 86  Accordance with International Law of the Unilateral Declaration of Independence in 
respect of Kosovo, ICJ Reports 2010 p 403, 415.

 87  E.g. (First) Admissions, ICJ Reports 1948 p 57. Also: (Second) Admissions, ICJ Reports 
1950 p 4.

 88  Certain Expenses, ICJ Reports 1962 p 151.

 89  Peace Treaties, ICJ Reports 1950 p 65, 71–2; Reservations, ICJ Reports 1951 p 15, 19; 
Judgments of the Administrative Tribunal of the ILO upon Complaints Made against 
UNESCO, ICJ Reports 1956 p 77, 86; Certain Expenses, ICJ Reports 1962 p 151, 155; 
Kosovo, ICJ Reports 2010 p 403, 416.

 90  Peace Treaties, ICJ Reports 1950 p 65, 70–1.
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 91  Generally: Damrosch (ed), The International Court of Justice at a Crossroads (1987); 
Lowe & Fitzmaurice (1996); Bowett et al (eds), The International Court of Justice (1997); 
Peck & Lee (eds), Increasing the Effectiveness of the International Court of Justice (1997); 
Jennings (1997) 68 BY 1; Higgins (2001) 50 ICLQ 121; Higgins (2003) 52 ICLQ 1; Schulte, 
Compliance with Decisions of the International Court of Justice (2004); Kooijmans (2007) 
ICLQ 741; Tams in Tams & Sloan (eds), The Development of International Law by the 
International Court of Justice (2013) 377; Kolb (2013) chs X, XII; Kawano (2013) 346 Hague 
Recueil 9, esp 345–452; Shany & Giladi in Shany (2014) 161. Also: various items (2016) 7 
JIDS 225–498 (proceedings of the Court’s 70th anniversary).

 92  Reparation for Injuries Suffered in the Service of the United Nations, ICJ Reports 1949 p 
174; (First) Admissions, ICJ Reports 1948 p 57; (Second) Admissions, ICJ Reports 1950 p 4; 
Voting Procedure on Questions relating to Reports and Petitions concerning the Territory of 
South West Africa, ICJ Reports 1955 p 67; Certain Expenses, ICJ Reports 1962 p 151; 
Namibia, ICJ Reports 1971 p 16.

 93  Ando, ‘Permanent Court of Arbitration (PCA)’ (2006) MPEPIL; Sands et al (2nd edn, 
2010) ch 4.

 94  29 July 1899, 187 CTS 410. Most states supporting the PCA became parties to the 1899 
Convention. The 1907 Convention, which has received few ratifications, is not very 
different: 18 October 1907, 205 CTS 233.

 95  PCA Optional Rules for Arbitrating Disputes between Two States, PCA Basic Documents 
(1998) 43; PCA Optional Rules for Arbitrating Disputes between Two Parties of Which Only 
One Is a State, PCA Basic Documents (1998) 69; PCA Optional Rules for Arbitration 
between International Organizations and States, PCA Basic Documents (1998) 97; PCA 
Optional Rules for Arbitration between International Organizations and Private Parties, PCA 
Basic Documents (1998) 125; PCA Arbitration Rules 2012, available at https://pca-cpa.org. 
Also: Macmahon & Smith (eds), Permanent Court of Arbitration (2010).

 96  Abyei arbitration (Government of Sudan v SPLM/A) (2009) 144 ILR 348.

 97  Generally: Holtzmann & Kristjánsdóttir (eds), International Mass Claims Processes 
(2007); Caron in Romano, Alter, & Shany (2013) 278.

 98  Generally: de Chazournes & Campanelli, ‘Mixed Commissions’ (2006) MPEPIL; Dolzer, 
‘Mixed Claims Commissions’ (2011) MPEPIL.

 99  Great Britain–United States, Treaty of Amity, Commerce and Navigation, 19 November 
1794, 52 CTS 243. Generally: Ziegler, ‘Jay Treaty (1794)’ (2013) MPEPIL. Another 
significant forum for such claims were the Mexican Claims Commissions: Feller, The 
Mexican Claims Commissions 1923–34 (1935).

 100  E.g. Iron Rhine (Belgium v Netherlands) (2005) 27 RIAA 35, as to which see Baetens in 
Cordonnier Segger, & Weeramantry (eds), Sustainable Development Principles in the 
Decisions of International Courts and Tribunals 1992–2012 (2017) 297.

 101  Generally: Aldrich, The Jurisprudence of the Iran–United States Claims Tribunal (1996); 
Lillich & Magraw (eds), The Iran–United States Claims Tribunal (1998); Brower & 
Brueschke, The Iran–United States Claims Tribunal (1998); Mohebi, The International Law 
Character of the Iran–United States Claims Tribunal (1999); Brower (2000) 94 AJIL 813; 
Pinto & McAsey, ‘Iran–United States Claims Tribunal’ (2013) MPEPIL.

 102  Generally: di Rattalma & Treves (eds), The United Nations Compensation Commission 
(1999); Wühler in Randelzhofer & Tomuschat (eds), State Responsibility and the Individual 
(1999) 213; Gattini (2002) 13 EJIL 161; McGovern (2009) 14 Harv NLR 171; Mensah, 
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‘United Nations Compensation Commission (UNCC)’ (2011) MPEPIL; Gibson, Rajah, & 
Feighery (eds), War Reparations and the UN Compensation Commission (2015).

 103  SC Res 687 (1991). The resolution was passed under Ch VII of the UN Charter, 
obviating the need for Iraqi consent.

 104  Churchill & Lowe, The Law of the Sea (3rd edn, 1999) ch 19; Klein, Dispute Settlement 
in the UN Convention on the Law of the Sea (2005); Rothwell (ed), Law of the Sea (2013) 
Part XI; Oxman in Rothwell et al (eds), The Oxford Handbook of the Law of the Sea (2015) 
394; Rothwell & Stephens, The International Law of the Sea (2nd edn, 2016) ch 18.

 105  UNCLOS, Art 287(5). For a case of subsequent agreement to accept ITLOS jurisdiction, 
see Delimitation of the Maritime Boundary between Bangladesh and Myanmar in the Bay of 
Bengal (Bangladesh/Myanmar), ITLOS Case No 16 (Judgment 14 March 2012).

 106  Somalia v Kenya, Preliminary Objections, ICJ Reports 2017 p 3.

 107  Sands et al (2nd edn, 2010) ch 2; Rao, ‘International Tribunal for the Law of the 
Sea’ (2011) MPEPIL; Oyarce in Attard, Fitzmaurice, & Martínez Gutiérrez (eds), IMLI 
Manual on International Maritime Law (2014) 643; García-Revillo, The Contentious and 
Advisory Jurisdiction of the International Tribunal for the Law of the Sea (2015).

 108  M/V ‘Saiga’ (No 1) (1997) 110 ILR 736.

 109  ITLOS Statute, Art 2(1); a representative geographic distribution is also required: Art 
2(2).

 110  ITLOS Statute, Arts 4–5.

 111  UNCLOS, Art 305, Annex VII Art 13; Annex IX.

 112  Klein (2005) 56.

 113  Agreement for the Implementation of the Provisions of the United Nations Convention 
on the Law of the Sea of 10 December 1982 Relating to the Conservation and Management 
of Straddling Fish Stocks and Highly Migratory Fish Stocks, 4 August 1995, 2167 UNTS 3, 
Arts 30–32. Further: García-Revillo (2015) 173–86; Rothwell & Stephens (2nd edn, 2016) 
486–7.

 114  Generally: Treves in Freestone, Barnes, & Ong (eds), The Law of the Sea (2006) 417.

 115  ITLOS Rules, Art 138. E.g. Request by the Sub-Regional Fisheries Commission, 
Advisory Opinion, 2 April 2015, ITLOS Case No 21. Further: UKMIL (2014) 85 BY 301, 594– 
6; García-Revillo (2015) ch 9; Tanaka (2015) 14 LPICT 318; Ruys & Soete (2016) 29 LJIL 
155; Lando (2016) 29 LJIL 441.

 116  ITLOS Statute, Art 35; ITLOS Rules, Art 23.

 117  UNCLOS, Arts 1(1), 187, 287(2).

 118  UNCLOS, Arts 159(1), 191. Further: Obligations of States Sponsoring Persons and 
Entities with Respect to Activities in the Area, ITLOS Reports 2011 p 10; García-Revillo 
(2015) ch 8.

 119  15 April 1994, 1867 UNTS 410.

 120  Palmeter & Mavroidis, Dispute Settlement in the World Trade Organization (2nd edn, 
2004); Bethlehem et al (eds), The Oxford Handbook of International Trade Law (2009); 
Herdegen, Principles of International Economic Law (2nd edn, 2016) ch XX; Stoll, ‘World 
Trade Organization, Dispute Settlement’ (2014) MPEPIL; Shany (2014) 189–222; 
Matsushita et al, The World Trade Organization: Law, Practice, and Policy (3rd edn, 2015) 
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ch 4; van den Bossche & Zdouc, The Law and Policy of the World Trade Organization (4th 
edn, 2017) ch 3.

 121  WTO Agreement, Annex 2. Further: Martin, WTO Dispute Settlement Understanding 
and Development (2013).

 122  Generally: Matsushita et al (3rd edn, 2015) 86–109.

 123  Improvements to the GATT Dispute Settlement Rules and Procedures, GATT Doc No 
BISD 36S/61, 12 April 1989.

 124  WTO Agreement, Art IV.3.

 125  Access to the WTO dispute-resolution system is limited to WTO Members, though 
panels may accept amicus curiae briefs: US—Shrimp, WTO Doc WT/DS58/AB/R, 12 October 
1998, paras 101, 104–6.

 126  Also: US—Section 301 Trade Act, WTO Doc WT/DS152/R, 22 December 1999, para 
7.75.

 127  Ibid, para 7.43; EC—Commercial Vessels, WTO Doc WT/DS301/R, 22 April 2005, para 
7.193. Also: Hartmann (2016) 48 G Wash ILR 617, 648–9.

 128  DSU, Arts 6.1, 16.4, 17.14, 22.6.

 129  DSU, Art 11; EC—Hormones, WTO Doc WT/DS26/AB/R, 16 January 1998, paras 116, 
133; EC—Poultry, WTO Doc WT/DS69/AB/R, 13 July 1998, para 133; Brazil—Retreaded 
Tyres, WTO Doc WT/DS332/AB/R, 3 December 2007, para 185; EC—Fasteners, WTO Doc 
WT/DS397AB/R, 15 July 2011, para 441.

 130  See Pauwelyn (2015) 109 AJIL 761.

 131  DSU, Art 2.4. For recent difficulties with replacement of Appellate Body members, see 
Kuijper (2018) 45 Legal Issues of Economic Integration 1.

 132  DSU, Arts 17.3, 17.5.

 133  DSU Arts 17.6, 17.13. Further: EC—Hormones, WTO Doc No WT/DS26/AB/R, 16 
January 1998, para 132; EC—Bananas III, WTO Doc No WT/DS27/AB/R, 9 September 1997, 
para 239; EC—Fasteners, WTO Doc WT/DS397/AB/R, 15 July 2011, para 441. Also: Bossche 
& Zdouc (4th edn, 2017) 238–42.

 134  Ibid, 242.

 135  DSU, Art 19.2.

 136  See DSU, Art 22.1.

 137  E.g. in the EC—Bananas III dispute the US increased the customs duty on carefully 
selected EC products to 100 per cent: EC—Bananas III (Art 21.5—US), WTO Doc WT/DS27/ 
RW/USA, 19 May 2008.

 138  Further: DSU, Art 22.4.

 139  Japan—Alcoholic Beverages II, WTO Docs WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/ 
ABR, 4 October 1996, para 108; US—Shrimp (Art 21.5—Malaysia), WTO Doc WR/DS58/AB/ 
RW, 22 October 2001, para 109.

 140  E.g. DSU, Art 3.2, which requires that the covered agreements be interpreted in 
accordance with customary international law reflected by the Vienna Convention on the 
Law of Treaties: US—Gasoline, WTO Doc WT/DS2/AB/R, 29 April 1996.
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 141  E.g. in US—Shrimp, the Appellate Body held that the ‘chapeau’ of GATT, Art XX was an 
expression of the general principle of good faith: WTO Doc WT/DS58/AB/R, 12 October 
1998, para 158.

 142  van den Bossche & Zdouc (4th edn, 2017) 65–71. On the relevance of equitable 
principles: Gourgourinis, Equity and Equitable Principles in the World Trade Organization 
(2016).

 143  US—Gasoline, WTO Doc WT/DS2/AB/R, 29 April 1996, 17.

 144  Korea—Government Procurement, WTO Doc WT/DS163/R, 1 May 2000, para 7.96.

 145  Generally: Ganz in Bethlehem et al (2009) 237; Bartels, ‘Regional Trade 
Agreements’ (2013) MPEPIL; Baudenbacher & Clifton in Roman, Alter, & Shany (2013) 250; 
van den Bossche & Zdouc (4th edn, 2017) ch 10.

 146  There are presently around 2,363 BITs in effect, the majority of which are maintained 
in an online database by UNCTAD: http://investmentpolicyhub.unctad.org/IIA.

 147  Cf NAFTA, 17 December 1992, 1994 CTS 2, Ch 11; Energy Charter Treaty, 17 
December 1994, 2080 UNTS 100, Part III; Association of South-East Asian Nations 
Comprehensive Investment Agreement, 26 February 2009, Section B; Dominican Republic– 
United States–Central American Fair Trade Agreement, 5 August 2004, Ch 20. Also: Trans- 
Pacific Partnership, 4 February 2016, Ch 28 (not yet in force); EU–Canada Comprehensive 
Economic and Trade Agreement, 26 September 2014, Ch 23 (not yet in force); Transatlantic 
Trade and Investment Partnership (currently being negotiated), Ch 2. Further: Bungenberg 
et al (2015) ch 4.III.

 148  Generally: Douglas, The International Law of Investment Claims (2009); Schreuer et al, 
The ICSID Convention (2nd edn, 2009); Waibel et al (eds), The Backlash Against Investment 
Arbitration (2010); Dolzer & Schreuer, Principles of International Investment Law (2nd edn, 
2012); Schreuer, ‘International Centre for Settlement of Investment Disputes 
(ICSID)’ (2013) MPEPIL; Schreuer in Romano, Alter, & Shany (2013) 295; Parra (2014) 374 
Hague Recueil 313; Salacuse, The Law of Investment Treaties (2nd edn, 2015); McLachlan, 
Shore, & Weiniger, International Investment Arbitration (2nd edn, 2017).

 149  Generally: Paulsson (1995) 10 ICSID Rev-FILJ 232.

 150  The first such agreement was concluded between the Federal Republic of Germany and 
Pakistan: Treaty for the Promotion and Protection of Investments, 25 November 1959, 457 
UNTS 23. On the history of international investment law, see Salacuse (2nd edn, 2015) ch 4.

 151  Convention on the Settlement of Investment Disputes between States and Nationals of 
Other States, 18 March 1965, 575 UNTS 159. The Convention has 154 parties.

 152  Douglas (2009) 3–6. Generally: Jagusch & Sullivan in Waibel et al (2010) 79.

 153  Asian Agricultural Products Ltd v Sri Lanka (1990) 106 ILR 416.

 154  Salacuse (2nd edn, 2015) 46–50.

 155  E.g. UK Model BIT (2008), Art 2(2) (‘Each Contracting Party shall observe any 
obligation it may have entered into with regard to investments of nationals or companies of 
the other Contracting Party’).

 156  Generally: Sinclair (2004) 20 Arb Int 411; Shany (2005) 99 AJIL 835; Gallus (2008) 24 
Arb Int 157; Crawford (2008) 24 Arb Int 351; Schill (2009) 18 Minn JIL 1; Dolzer & 
Schreuer (2nd edn, 2012) 166–78; de Brabandere, Investment Treaty Arbitration as Public 
International Law (2014) 38–42; Rigo Sureda in Kinnear et al (eds), Building International 
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Investment Law: The First 50 Years of ICSID (2015) 375; Lim in Lim (ed), Alternative 
Visions of the International Law on Foreign Investment (2016) 349. See also chapter 28.

 157  Generally: Schreuer et al (2nd edn, 2009) 71–347; Parra (2014) 374 Hague Recueil 313, 
337–56.

 158  Even where jurisdiction is established, the claim may nonetheless be inadmissible. The 
concept of admissibility is poorly defined in investment arbitration literature: Douglas 
(2009) 146–8, 363–472. Also: Heiskanen (2014) 29 ICSID Rev-FILJ 231, 237–45; Rosenfeld 
(2016) 29 LJIL 137, 148–53.

 159  Generally: Marboe in Binder et al (eds), International Investment Law for the 21st 
Century (2009) 200; Kalina & Di Pietro, ibid, 221; Parra (2014) 374 Hague Recueil 313, 
396–406. On the potential for the WTO Appellate Body to act as a model for an ICSID 
appeals facility: McRae (2010) 1 JIDS 371. For arguments in favour of an ICSID appeals 
facility: Ngangjoh-Hodu & Ajibo (2015) 6 JIDS 308.

 160  10 June 1958, 330 UNTS 38. Further: Wolff (ed), New York Convention (2012); 
Bantekas, An Introduction to International Arbitration (2015) ch 8.

 161  New York Convention, Art V(1), V(2)(b). These grounds are largely replicated in Arts 34 
and 36 of the UNCITRAL Model Law (1985, amended 2006), which forms the basis of many 
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(p. 717) 33  Use or threat of force by states
1.  Historical Overview 1815–1945
In the practice of states in nineteenth-century Europe, war was sometimes still represented 
as a last resort, that is, as a form of dispute settlement.1 However, the prevailing view was 
that resort to war was an attribute of statehood2 and that conquest produced title.3 Thus, 
the annexation of Alsace-Lorraine by the German Empire was not the object of a policy of 
non-recognition either by France or by third states.4

Certain other aspects of nineteenth-century practice are worth recalling. In particular, 
there was a somewhat nebulous doctrine of intervention, which was used, to a certain 
extent, in conjunction with coercive measures short of a formal ‘state of war’, such as 
reprisals or pacific blockade. This evasion was useful both diplomatically and to avoid 
domestic constitutional constraints on resort to war.

The approach adopted under the League of Nations Covenant of 1919 essentially reflected 
nineteenth-century thinking. The principal innovations were certain procedural constraints 
on resort to war, but, provided the procedures foreseen in Articles 11–17 were exhausted, 
resort to war was permissible. This was despite Article 10, under which Members were 
obliged to respect and preserve as against external aggression the territorial integrity and 
existing independence of all Members of the League.5

Independently of the Covenant, certain states were concerned to establish the illegality of 
conquest. The International Conference of American States at Washington (p. 718) in 1890 
recommended that cessions of territory made under threats of war or in the presence of an 
armed force be considered void.6 After 1919, the effort took the form of attempts to fill 
what was described as the ‘gap in the Covenant’. The Sixth Assembly of the League 
resolved that a ‘war of aggression’ constituted ‘an international crime’, in accordance with 
a Spanish proposal.7 At the Eighth Assembly, a Polish proposal for a resolution prohibiting 
wars of aggression was adopted unanimously.8 Neither proposal was put forward as 
representing existing law.

A more important development was the conclusion in 1928 of the General Treaty for the 
Renunciation of War (the Kellogg–Briand Pact).9 By Article I, the parties ‘condemn[ed] 
recourse to war for the solution of international controversies, and renounce[d] it as an 
instrument of national policy in their relations with one another’. By Article II, they agreed 
that settlement of all disputes arising among them ‘shall never be sought except by pacific 
means’. The Pact had 63 states parties (including the US, which had rejected the Covenant). 
It is apparently still in force. Only four states in existence before the Second World War 
were not bound by its provisions.10

The Kellogg–Briand Pact was prominent as the foundation of the prosecution case on the 
count of waging aggressive war at the International Military Tribunals in Nuremberg and 
Tokyo.11 The Pact prefigured to some degree the legal regime of the Charter of the United 
Nations, providing a degree of continuity with the law of the interwar period.12

The principal parties to the Kellogg–Briand Pact made reservations, accepted by the other 
parties, relating to self-defence.13 The system which emerged had four elements: first, the 
obligation not to resort to war to resolve international controversies; secondly, the 
obligation to settle disputes exclusively by peaceful means; thirdly, the reservation of the 
right of self-defence including collective self-defence, and, fourthly, the reservation of the 
obligations of the League Covenant. Seen in its context, this was a comprehensive legal 
regime, which played a considerable role in practice.14 Thus, the US invoked the Pact in 
relation to hostilities between China and the USSR in 1929, in 1931 in relation to the 
conflict between China and Japan, and in the context of the Leticia dispute between Peru 
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and Ecuador in 1933. The Pact continued to play a role even in 1939 when it was cited by 
the League Assembly in condemnation of Soviet action against Finland. Practice was not 
consistent, however: the Italian conquest of Ethiopia, (p. 719) although subject to 
ineffective sanctions, was accorded recognition by a number of states including the UK and 
France (recognition by the UK was withdrawn in 1940).15

2.  The Charter Prohibition on Use or Threat of Force
(A)  Article 2 in context
The essentials of the Kellogg–Briand regime reappeared in the UN Charter, but subject to 
the important qualification that the powers of the Security Council were disjoined from the 
rules relating to the use of force, whereas under the Covenant the powers of the Council 
had been closely linked to the rubric of ‘resort to war’ in breach of the Covenant.16

Article 2 formulates certain principles applicable both to the Organization and its members. 
In particular:

3.  All Members shall settle their international disputes by peaceful means in such a 
manner that international peace and security, and justice, are not endangered.

4.  All Members shall refrain in their international relations from the threat or use of 
force against the territorial integrity or political independence of any State, or in any 
other manner inconsistent with the Purposes of the United Nations.

…

7.  Nothing contained in the present Charter shall authorize the United Nations to 
intervene in matters which are essentially within the domestic jurisdiction of any 
State or shall require the Members to submit such matters to settlement under the 
present Charter; but this principle shall not prejudice the application of enforcement 
measures under Chapter VII.

Article 2(4) has been described as ‘a cornerstone of the United Nations Charter’.17 It bans 
the unilateral threat or use of force by states, save in certain limited circumstances. But it 
raises acute questions of interpretation.18 The first concerns its central (p. 720) subject, the 
‘threat or use of force’. Even the scope of the fundamental notion of ‘force’ is not 
undisputed. The prevailing view, however, is that it is confined solely to armed force19 used 
directly or indirectly (i.e. state participation in the use of force by another state or by 
irregulars, mercenaries, or rebels).20 It does not extend to political or economic coercion.21

While the term ‘use’ in the context of armed force is tolerably clear, the term ‘threat’ 
remains uncertain.22 Although the prohibition is clear on its face, the threat of force 
remains a part of everyday life on the international plane, and state practice has 
demonstrated a certain tolerance of it, one reason being that some obvious threats—such as 
the development and stockpiling of weapons—are concomitant to the right of self-defence 
under Article 51 of the Charter. In addition, the threat of force is preferable to its use, and 
may even play a role in the settlement of disputes.23

Another disputed phrase in Article 2(4) is ‘against the territorial integrity or political 
independence of any State’. Some writers have relied on this language to propound 
substantial qualifications on the prohibition of the use of force,24 and in Corfu Channel the 
UK argued along similar lines in defending its minesweeping operation to collect evidence 
within Albanian waters.25 However, the preparatory work of the Charter is sufficiently 
clear: this phrasing was introduced precisely to provide guarantees to small states and was 
not intended to have a restrictive effect, as the Court has consistently held.26
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(B)  The right of self-defence
The most prominent qualification to the prohibition on the use of force derives from each 
state’s right to defend itself. Article 51 relevantly provides:

Nothing in the present Charter shall impair the inherent right of individual or 
collective self-defence if an armed attack occurs against a Member of the United 
Nations, until the Security Council has taken measures necessary to maintain 
international peace and security …

(p. 721) Article 51 reserves the ‘inherent’ right of individual or collective self-defence ‘if an 
armed attack occurs against a Member of the United Nations’. In Nicaragua, it was 
recognized that this formulation refers to pre-existing customary law.27

A central difficulty in applying Article 51 is the term ‘armed attack’.28 The drafters likely 
interpreted the term as encompassing the kind of conventional attack characteristic of the 
Second World War. The evolution of modern weapons, however, makes any rigid typology 
difficult to maintain. Modern warfare also tends to feature, on the one hand, increasingly 
sophisticated threats in ‘cyberspace’,29 and on the other, increased participation of 
irregular forces alongside or as proxies for state armies. In Nicaragua, drawing on the law 
of state responsibility and the General Assembly’s 1974 definition of ‘aggression’, the Court 
concluded that armed attack included ‘the sending by or on behalf of a State of armed 
bands, groups, irregulars or mercenaries’,30 ‘if such an operation, because of its scale and 
effects, would have been classified as an armed attack rather than as a mere frontier 
incident had it been carried out by regular armed forces’.31

But it is doubtful whether a state which provides aid and support to rebel groups without 
actually sending them against another state has committed an ‘armed attack’.32 In 
Nicaragua, the Court was not persuaded that the provision of arms and other support to 
irregular groups demonstrated an armed attack by the US against Nicaragua or by 
Nicaragua against neighbouring states, although other illegalities (the mining of a harbour, 
intervention in internal affairs) had been committed.33 Such assistance may amount to a 
threat or use of force, or unlawful intervention,34 but falls short of ‘armed attack’ triggering 
Article 51.

Another criterion for ‘armed attack’ focuses on the ‘scale and effects’ of an attack, 
distinguishing the ‘most grave forms’ of force from ‘other less grave forms’ (e.g. border 
skirmishes or ‘mere frontier incident[s]’).35 The gravity threshold was reiterated in Oil (p. 
722) Platforms.36 There the US alleged that the gravity of an attack on one of its ships was 
exacerbated because it was part of a pattern of similar incidents; the Court left open 
whether a series of attacks could cumulatively amount to ‘armed attack’.37 The majority in 
Oil Platforms also found that any attack must be carried out with ‘the specific intention of 
harming’.38 But the addition of such criteria, based as they are on an ex post facto 
assessment of a state’s behaviour, is problematic; it may be difficult to discern if a minor 
incursion is part of some larger design, or carried out with harmful intent.39

The meaning of ‘armed attack’ remains controversial, particularly in connection to 
international responses to terrorism, discussed later. Short of a dedicated resolution on the 
subject from the Security Council or the General Assembly,40 it appears that the question 
will be assessed on a case-by-case basis.41

Although the right to self-defence is established, it is not unconstrained; force used in self- 
defence must be necessary and proportionate.42 The International Court has reaffirmed 
repeatedly that these limitations apply to all forms of self-defence, individual and 
collective.43 In this context, necessity has generally been interpreted as meaning that the 
defending state must have no other option in the circumstances than to act in forceful self- 
defence,44 while proportionality requires that the size, duration, and target of the response 
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broadly correspond to the attack in question.45 Thus, self-defence cannot be merely punitive 
or retaliatory in character.

(i)  Collective self-defence
The right of collective self-defence was accepted prior to 1945 and is expressly recognized 
in Article 51.46 Following the Iraqi attack on Kuwait, the Security Council referred in the 
preamble of Security Council Resolution 661 to the ‘inherent right of individual or (p. 723) 
collective self-defence, in response to the armed attack by Iraq against Kuwait’.47 In 
Nicaragua, the Court indicated three conditions for the lawful exercise of collective self- 
defence. The first is that there must have been an ‘armed attack’.48 The second, procedural 
condition is that the victim state ‘must form and declare the view that it has been so 
attacked’.49 The third condition, also procedural, is that the ‘use of collective self-defence 
by the third State for the benefit of the attacked State … depends on a request addressed 
by that State to the third State’.50 It did not require (as had sometimes been argued) that 
the assisting states should themselves have been the subject of an armed attack. So 
interpreted and so procedurally limited, collective self-defence is a valuable protection for 
weaker states: it was the legal basis for most of the collective security arrangements of the 
Cold War period.51

(ii)  Anticipatory or pre-emptive self-defence
There is a long-standing controversy as to whether the Charter definitively excludes the 
possibility of anticipatory self-defence,52 that is, the use of force pre-emptively to avert an 
imminent armed attack. Since 1945 states using force have preferred to justify their actions 
as self-defence in response to an armed attack, rather than asserting a right of pre-emptive 
action.53 But when pressed, the proponents of anticipatory self-defence rely on two related 
propositions.54 The first is that Article 51 reserves a right of self-defence which existed in 
customary law and which included certain anticipatory action. The problem is that the 
argument is incompatible with the text of Article 51 (‘if an armed attack occurs’),55 as well 
as the object and purpose of the Charter, which aims to restrict the capacity of states to 
employ force unilaterally.56

(p. 724) The second proposition is that the customary law was formed in the nineteenth 
century, in particular as a result of correspondence exchanged by the US and Great Britain 
in the period from 1838 to 1842.57 The cause of the exchange was the seizure and 
destruction in 1837 in US territory by British armed forces of a vessel (the Caroline) used 
by private persons assisting an armed rebellion in Canada. In protesting, Secretary of State 
Webster required the British government to show the existence of a

necessity of self-defense, instant, overwhelming, leaving no choice of means, and no 
moment for deliberation. It will be for it to show, also, that the local authorities in 
Canada, even supposing the necessity of the moment authorized them to enter the 
territories of the United States at all, did nothing unreasonable or excessive; since 
the act, justified by the necessity of self-defense, must be limited by that necessity, 
and kept clearly within it.58

Lord Ashburton in his response did not dispute this statement of principle. Webster’s 
formula has been repeatedly cited in support of the doctrine of anticipatory self-defence but 
the correspondence made no difference to the legal doctrine, such as it was, of the time. 
Self-defence was then regarded either as synonymous with self-preservation or as a 
particular instance of it. The statesmen of the period used self-preservation, self-defence, 
necessity, and necessity of self-defence more or less interchangeably, and the diplomatic 
correspondence was not intended to restrict the right of self-preservation. Works on 
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international law both before and after the Caroline case regarded self-defence as an 
instance of self-preservation and discussed the Caroline under that rubric.

Reference to the period 1838–42 as the critical date for the customary law said to lie behind 
the UN Charter is anachronistic. Whether or not custom is capable of expanding the prima 
facie narrow right of self-defence expressed in Article 51,59 it is more appropriate to focus 
on the position in 1945, and it is far from clear that in 1945 the customary law was so 
flexible. Since 1945 the practice of states generally has been opposed to anticipatory self- 
defence.60 The Israeli attack on an Iraqi nuclear reactor in 1981 was strongly condemned 
as a ‘clear violation of the Charter of the United Nations’ in Security Council Resolution 487 
(adopted unanimously).61 Although it has never specifically ruled on the subject, the 
International Court may have impliedly (p. 725) excluded anticipatory self-defence from the 
ambit of Article 51. In Armed Activities, the Court said:

Article 51 of the Charter may justify a use of force in self-defence only within the 
strict confines there laid down. It does not allow the use of force by a State to 
protect perceived security interests beyond these parameters. Other means are 
available to a concerned State, including, in particular, recourse to the Security 
Council.62

The concept of anticipatory self-defence has seen a revival in the literature with the 
prosecution of the so-called ‘War on Terror’. The Bush administration denounced the 
‘reactive posture’ of the past, refusing to wait for enemies such as ‘rogue states and 
terrorists’ to strike first and announcing its readiness to act to prevent threats from 
potential adversaries, even in the face of uncertainty as to the time and place of an attack.63 

This goes further than pre-emptive self-defence into the realm of preventive self-defence; it 
lacks any legal basis and is not generally accepted.64 It may be noted that when the 
Expeditionary Force began military operations against Iraq in March 2003, the US letter to 
the Security Council of 20 March 2003 relied on Security Council resolutions as the primary 
putative legal basis of the action, not on any right to pre-emptive or preventive self-defence 
under general international law.65

The Obama administration renounced the use of the phrase ‘war on terror’ (one cannot 
have a war with an abstract noun), but under successive administrations, the US has 
maintained a discrepant position on use of force,66 supported to a degree by the UK and 
some others. This is true not only with respect to anticipatory self-defence but also such 
issues as implied consent to the use of force67 and targeted killings.68

(p. 726) (iii)  Humanitarian intervention
Another debate over the scope of Article 2(4) concerns forcible measures69 of so-called 
‘humanitarian intervention’.70 By the end of the nineteenth century, most publicists 
admitted that a right of humanitarian intervention existed. A state which had abused its 
sovereignty by brutal and excessively cruel treatment of those within its power was 
regarded as having made itself liable to action by any state which was prepared to 
intervene. The action was in the nature of a police measure, and no change of sovereignty 
could result. Some writers restricted it to action to free a nation oppressed by another; 
some considered its object to be to put an end to crimes and slaughter; some referred to 
‘tyranny’, others to extreme cruelty; some to religious persecution, while some confused the 
issue by considering as lawful intervention in the case of feeble government or ‘misrule’ 
leading to anarchy.71

Much of the time, however, humanitarian intervention appeared as a cloak for episodes of 
imperialism, including the US invasion of Cuba in 1898, and the doctrine of humanitarian 
intervention did not survive the post-1919 era. For example, the Indian intervention in 
Bangladesh (1971), the Tanzanian action in Uganda (1979), and the Vietnamese invasion of 
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Cambodia (1979) were all possible examples of humanitarian intervention, but in all three 
cases the interveners chose to justify their actions under the rubric of self-defence.

The issue was raised once more with the North Atlantic Treaty Organization (NATO) 
bombing of targets throughout Yugoslavia in March to May 1999. There is a preliminary 
difficulty in that, beginning in October 1998, the threats of force were linked directly to a 
collateral agenda, that is, the acceptance by Yugoslavia of various ‘demands’ concerning the 
status of Kosovo. This background has been ignored by many commentators.

The UK position was set out in a statement by the Permanent Representative to the United 
Nations on 24 March 1999. He said:

The action being taken is legal. It is justified as an exceptional measure to prevent 
an overwhelming humanitarian catastrophe. Under present circumstances in 
Kosovo there is convincing evidence that such a catastrophe is imminent. Renewed 
acts of repression by the authorities of the Federal Republic of Yugoslavia would 
cause further loss of civilian life and would lead to displacement of the civilian 
population on a large scale and in hostile conditions. Every means short of force has 
been tried to avert this situation. In these circumstances, and as an exceptional 
measure on grounds of overwhelming humanitarian necessity, military intervention 
is legally justifiable. The force now proposed is directed (p. 727) exclusively to 
averting a humanitarian catastrophe, and is the minimum judged necessary for that 
purpose.72

This statement clearly asserted that the action was legal but invoked no specific 
international law source; in particular, no reference was made to the UN Charter.

The position in 1999, when the operations took place, was that there was little or no 
authority or state practice to support the right of individual states to use force on 
humanitarian grounds.73 The weak legal position was recognized by the UK when it 
informed the Select Committee on Foreign Affairs of the House of Commons of its aim of 
establishing ‘new principles governing humanitarian intervention’.74

Three months after the NATO action against Yugoslavia had ended, the Foreign Ministers of 
the G77:

stressed the need to maintain clear distinctions between humanitarian assistance 
and other activities of the United Nations. They rejected the so-called right of 
humanitarian intervention, which had no basis in the UN Charter or in international 
law.75

The issue re-emerged following the Syrian government’s alleged use of chemical weapons 
against civilians, including the Ghouta attack of August 2013.76 The response of the UK was 
most explicit in claiming that humanitarian intervention would provide a legal basis for 
action. Its position was that:
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If action in the Security Council is blocked, the UK would still be permitted under 
international law to take exceptional measures in order to alleviate the scale of the 
overwhelming humanitarian catastrophe in Syria by deterring and disrupting the 
further use of chemical weapons by the Syrian regime. Such a legal basis is 
available, under the doctrine of humanitarian intervention, provided three 
conditions are met:

(i)  there is convincing evidence, generally accepted by the international 
community as a whole, of extreme humanitarian distress on a large scale, 
requiring immediate and urgent relief;

(ii)  it must be objectively clear that there is no practicable alternative to the 
use of force if lives are to be saved; and

(iii)  the proposed use of force must be necessary and proportionate to the aim 
of relief of humanitarian need and must be strictly limited in time and scope 
to this aim (i.e. the minimum necessary to achieve that end and for no other 
purpose). 77

(p. 728) NATO actions against Yugoslavia were later mentioned as precedent supportive of 
this view.78 Ultimately, due to a reluctance for parliamentary approval, no forcible action 
was taken in response to these attacks. The chemical weapons issue was addressed through 
the Security Council.79

Those who espouse the right of humanitarian intervention tend to ignore state practice. 
Instead, reliance is placed on a number of ambiguous episodes, which, it is said, either 
presage or constitute a change in the customary law.80 In addition, reference is often made 
to the need to balance human rights against the prohibition of the use of force in the 
international legal order. Worthy though such an impulse is, it runs into the same obstacle 
as the argument for anticipatory self-defence: there is simply no room for it within the 
regulatory space established by Articles 2(4) and 51 of the Charter.81

The material relied on includes three problematic developments. The first was the Air 
Exclusion Zone in northern Iraq, created in 1991. This involved using force with the object 
of excluding Iraqi air power in order to protect the Kurds of northern Iraq. This was, in the 
view of the British government, justified by ‘the customary international law principle of 
humanitarian intervention’.82 Again, no sources were provided to support this view. The Air 
Exclusion Zone in southern Iraq, created in 1992, was also controversial but was, unlike its 
predecessor, purportedly based on Security Council Resolution 688 of 1991.83 The UK 
position over the life of the no-fly zones was, however, inconstant: on occasion, it claimed 
that both zones were supported by the resolution; in other instances, it claimed that even 
without the resolution, both zones could be justified under the principle of humanitarian 
intervention.84

The third episode is the operations authorized by the Economic Community of West African 
States (ECOWAS) in Liberia in 1990.85 The operations (by the ECOWAS Monitoring Group) 
were a regional peacekeeping exercise which, at a certain stage, received the support of 
the Security Council and the Organization of African Unity.86 Observers did not recognize 
the episode as a case of humanitarian intervention. The practical basis of the action was the 
need to restore order in a state without an effective (p. 729) government. The ‘practice’, 
such as it is, involves a small number of adherent states, and contemporary debates in the 
Security Council reveal marked divisions of opinion.87
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(iv)  Intervention to rescue nationals
International law in the Charter era contains many instances of a state utilizing force within 
another’s territory in order to rescue its nationals.88 Some writers argue that the right to 
protect nationals by the use of force is an aspect of the customary law right of self- 
defence,89 but again this is doubtful.90 The protection of nationals was one of several 
justifications invoked by the US in relation to the use of force against Panama in 1989.91 

Further examples abound, including, inter alia, the joint US–Belgian operation in the Congo 
in 1964,92 the landing of US troops in the Dominican Republic in 1965,93 the 1976 rescue of 
Israeli nationals at Entebbe Airport in Uganda,94 the attempt to resolve the Iranian hostage 
crisis in 1980,95 and the purported rescue of US medical students in Grenada in 1983.96 

France intervened in a variety of central and west African nations from 2002 onwards.97 

More recently, Russia has claimed this right with respect to its 2008 conflict with 
Georgia.98 In 2011–12, the UK intervened in several countries in attempts to rescue its 
nationals.99

(v)  The ‘responsibility to protect’
Less a doctrine of its own than a refocusing of humanitarian intervention, the term 
‘responsibility to protect’100 emerged in 2001 in a Report of the International Commission 
(p. 730) on Intervention and State Sovereignty (ICISS).101 It was subsequently adopted in 
several other UN documents, most notably the General Assembly’s 2005 World Summit 
Outcome.102 In essence, it is intended to permit (and even require) international action in 
the face of the most serious human rights abuses or international crimes, in cases where 
the state in question fails in its duty to protect its citizens. Although originally labelled a 
‘new approach’103 or a ‘re-characterization’ of sovereignty,104 support for the concept 
gathered speed, to the extent that it was soon considered by some to be an emerging norm 
of international law.105 The 2001 Report purported to identify three situations where the 
‘residual responsibility’ of the states to take action was activated: (1) when a particular 
state is clearly unwilling or unable to fulfil its responsibility to protect; (2) where a 
particular state is itself the perpetrator of crimes or atrocities; or (3) where people living 
outside a particular state are directly threatened by actions taking place there.106 This was 
rendered more generally in the 2005 World Summit Outcome:107

In this context, we are prepared to take collective action, in a timely and decisive 
manner, through the Security Council, in accordance with the Charter, including 
Chapter VII, on a case-by-case basis and in cooperation with relevant regional 
organizations as appropriate, should peaceful means be inadequate and national 
authorities are manifestly failing to protect their populations from genocide, war 
crimes, ethnic cleansing and crimes against humanity.

But it remains clear that the ‘responsibility to protect’ cannot be used within the framework 
of Articles 2(4) and 51 to justify the unilateral use of force. The various resolutions and 
statements endorsing the concept do so subject to the crucial qualifier that collective 
security and the UN system remain the primary forum for authorizing military action.108

The Security Council has been receptive to the nascent doctrine, highlighting that states 
have a responsibility to protect their own citizens in relation to the situation in Sudan 
(though not commenting on the capacity of other states to intervene),109 and (p. 731) more 
dramatically, authorizing the collective use of force under Chapter VII against Libya.110 As 
such, the concept reflects an evolution in the way the Security Council views its powers 
under Articles 39 and 42 of the Charter. On this basis, the ‘responsibility to protect’ cannot 
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justify the unilateral use of force, but may justify collective measures within the Charter 
system.

This leaves an underlying concern unaddressed. Thus, Tomuschat asks:

[M]ust the international community stand idly by whilst millions of human beings 
are massacred just because in the Security Council a permanent member holds its 
protective hands over the culprit? Must national sovereignty be understood as the 
paramount rule of international law that overrides any other value? Giving an 
affirmative response to these two questions would totally deprive international law 
of its essential value content.111

As a statement about the political landscape, this seems persuasive. But the prohibition of 
the use of force as established in the postwar period was designed to prevent precisely this 
kind of adventure, and the overall record of high-minded intervention is dismal.112 In any 
event, it cannot be said that any new exception to Charter prohibitions has been 
authoritatively articulated, still less generally accepted.

3.  Authorizing the Use of Force: The Security Council
The UN presents itself as a comprehensive public order system. Despite persistent 
weaknesses in multilateral decision-making, the Security Council has primary responsibility 
for enforcement action to deal with breaches of the peace, threats to the peace, or acts of 
aggression. Individual member states have the right of individual or collective self-defence, 
but only ‘until the Security Council has taken measures necessary to maintain international 
peace and security’. In the case of regional organizations, the power of enforcement is in 
certain conditions delegated by the Security Council to the organizations concerned.

Enforcement action may involve the use of force against a state. However, the practice has 
evolved of authorizing peacekeeping operations which are contingent on the consent of the 
state whose territory is the site of the operations. The roles of peacekeeping and 
enforcement action have on occasion become confused, with unfortunate results.113

Certain corollaries to the legal regime have developed, with significance independently of 
questions of institutional design. They include: (1) the principle of non-recognition of (p. 
732) territorial acquisitions obtained by use or threat of force;114 and (2) the principle that 
a treaty procured by the threat or use of force in violation of the Charter is void.115 Certain 
corollaries are also expressed in the International Law Commission’s (ILC’s) 2001 Articles 
on the Responsibility of States for Internationally Wrongful Acts.116 The appearance of such 
corollaries suggests an evolution in the direction of greater consistency, such as one would 
expect of a public order system at national level. But such great expectations, long held,117 

have often been frustrated, and it remains true that the legal regime of enforcement has at 
its heart a broad collective discretion fettered by an unaccountable veto.

(A)  The role of the security council
The Security Council118 is the keystone of the UN system of collective security, bearing 
‘primary responsibility for the maintenance of international peace and security’ under 
Article 24(1) of the Charter.119 An essential part of its mandate is its monopoly over the 
authorization of the use of force, pursuant to Chapter VII.120 In so doing, the Security 
Council acts on behalf of the members, who agree to accept and carry out the decisions of 
the Security Council (Arts 25, 48); further, binding decisions of the Council, as obligations 
under the Charter, prevail over obligations contained in any other agreement (Art 103), 
though presumably not over peremptory norms.121
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The Security Council has 15 members, five of them Permanent Members with a power of 
veto over any non-procedural decision.122 This perpetuates the Grand Alliance that emerged 
victorious from the Second World War: the US, the UK, France, Russia, and the People’s 
Republic of China. The remaining ten members are elected from the members of the 
General Assembly for two-year terms, and may not be immediately re-elected.

(p. 733) The drafters of the Charter intended the Security Council to be the central 
enforcement organ of the UN. The breakdown of relations between the USSR and the 
western powers resulted in a deadlock, and the Security Council was largely ineffective 
until the end of the Cold War.123 But the Permanent Members of the Security Council 
cooperated in response to the Iraqi invasion of Kuwait,124 and the subsequent prosecution 
of the first Gulf War. The capacity for cooperation has been variable since, with the 
coordinated reaction to the 11 September 2001 attacks on the US125 disintegrating with the 
US invasion of Iraq in 2003.126 But the Council demonstrated again its capacity for action 
with its intervention in the Libyan insurgency.127

(B)  Determination prior to the authorization of force: article 39
Within the UN system, the Security Council is the sole body with the capacity to authorize 
the use of force. Taking or authorizing the use of force is only one of several measures 
available to the Council under Chapter VII. The starting point is Article 39, which provides:

The Security Council shall determine the existence of any threat to the peace, 
breach of the peace, or act of aggression and shall make recommendations, or 
decide what measures shall be taken in accordance with Articles 41 and 42, to 
maintain or restore international peace and security.

Article 39 functions as the gateway to Chapter VII: before taking action, the Council must 
first determine the existence of a threat to or breach of the peace, or an act of aggression. 
But the Council enjoys wide discretion.128 Article 39 sets no express limits, and it is difficult 
to think of realistic scenarios in which such determinations might be justiciable.129

(p. 734) (i)  ‘Threat to the peace’
The notion of a threat to the peace is mercurial:130 there can be multiple perspectives as to 
what constitutes a threat,131 a position which led the International Criminal Tribunal for the 
Former Yugoslavia (ICTY) in the Tadić case to note that declaration of a threat entails a 
factual and political judgement, not a legal one.132 A threat to the peace is, practically 
speaking, the only Article 39 declaration needing to be made by the Security Council.133

At its most basic, the concept is intended to enable a response to imminent armed conflict 
between states.134 Severe intrastate violence (e.g. the Balkan War prior to the splintering of 
Yugoslavia),135 serious violations of human rights and humanitarian law (e.g. in Somalia and 
other east/central African nations during the early 1990s),136 the use of chemical 
weapons,137 and terrorism138 have also been designated as threats to the peace.

The concept has been further expanded to include not only situations in which the use of 
armed force appears imminent, but those where factors subsist that may lead to the use of 
force. In 1992, the President of the Security Council stated that:

The absence of war and military conflicts amongst states does not in itself ensure 
international peace and security. Non-military sources of instability in the economic, 
social, humanitarian and ecological fields have become ‘threats to peace and 
security’.139

The Security Council has not yet expressly utilized this ‘expanded’ mandate.
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(ii)  ‘Breach of the peace’
A breach of the peace within the meaning of Article 39 is typically characterized by hostility 
between the armed units of two states.140 Since the term focuses on the point at which 
hostilities commence, it becomes irrelevant if one side is defeated quickly thereafter. In 
Security Council Resolution 502, the Security Council considered the Argentine invasion of 
the Falklands to be a breach of the peace even prior (p. 735) to the UK’s counter- 
offensive.141 A similar determination was made following the Iraqi invasion of Kuwait in 
1990.142

(iii)  ‘Act of aggression’
In 1974, the General Assembly adopted Resolution 3314 on the definition of aggression. It 
defines ‘aggression’ broadly as:143

the use of armed force by a state against the sovereignty, territorial integrity or 
political independence of another state or in any other manner inconsistent with the 
Charter of the United Nations, as set out in this definition.

Article 2 provides that the first use of armed force by a state in contravention of the Charter 
constitutes prima facie evidence of an act of aggression, but that the Security Council may 
determine otherwise based on relevant circumstances, including the gravity of the alleged 
act. The substance of the definition is contained principally in Article 3, which lists a series 
of acts considered instances of aggression. Noteworthy is the final paragraph, which 
covers:

(g)  The sending by or on behalf of a state of armed bands, groups, irregulars 
or mercenaries, which carry out acts of armed force against another state of 
such gravity as to amount to the acts listed above, or its substantial 
involvement therein.

The phrase ‘or its substantial involvement therein’ indicates that the formulation extends to 
the provision of logistical support,144 even if the Court has been unwilling to permit such an 
extension.

As a dated, non-binding resolution, General Assembly Resolution 3314(XXIX) might have 
been increasingly disregarded.145 However, the Assembly of States Parties in 2010 adopted 
a definition of the crime of aggression for the purposes of the Rome Statute of the 
International Criminal Court (ICC).146 Notably, Article 8bis(2) provides that acts of 
aggression which may generate individual criminal responsibility for the crime of 
aggression147 are the same as those contained in Article 3 of General Assembly Resolution 
3314. To this is added the more general preambular definition of ‘the use of armed force by 
a State against the sovereignty, territorial integrity or political independence of another 
State, or in any other manner inconsistent with the Charter of the United Nations’, derived 
from Article 1 of Resolution 3314 and Article 2(4) of (p. 736) the Charter. In 2017, the 
amended definition of aggression was activated by consensus, but only with respect to 
consenting states.148

(C)  Responses to threats to or breaches of the peace
Following an Article 39 determination, the Security Council may decide that provisional (Art 
40), non-forcible (Art 41), or forcible (Art 42) measures shall be taken to maintain or restore 
international peace and security. In exercising its Chapter VII powers, the Council is subject 
to certain constitutional limitations.149 It ‘shall act in accordance with the Purposes and 
Principles of the United Nations’ (Art 24(2)), and is presumably bound by peremptory norms 
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(though not international law more generally).150 In addition, it is constrained by 
considerations of necessity and proportionality.

(i)  Provisional measures: Article 40
Before making recommendations or deciding on measures under Article 39, the Security 
Council may order provisional measures under Article 40.151 Unlike the balance of Chapter 
VII, Article 40 was used with some regularity during the Cold War period, a situation that 
has not changed with the dissolution of the USSR.152

The relationship between Article 39 and Article 40 is not clearly delineated. The practice of 
the Security Council, however, supports the notion that an Article 39 determination is a 
precondition to provisional measures.153

Provisional measures leave unaffected the legal position of the parties to the dispute.154 

Thus, the Security Council could not call on a member to acknowledge its own breach of 
Article 2(4) or its violation of another member’s territorial sovereignty. It can, however, call 
on members to observe a ceasefire or withdraw troops from certain areas.155 Whether 
measures under Article 40 are binding on members depends on the interpretation of the 
resolution; certainly they can be.156 But particularly when (p. 737) considering a provisional 
measure requiring a ceasefire, compliance by one belligerent is in practice conditioned on 
the reciprocity of the other, even if the resolution is framed in absolute terms.157

(ii)  Non-forcible measures: Article 41
The basis for all non-military enforcement measures is Article 41 of the Charter, which 
empowers the Security Council to ‘decide what measures not involving the use of armed 
force are to be employed to give effect to its decisions’.158 Such measures may include 
‘complete or partial interruption of economic relations and of rail, sea, air, postal and 
telegraphic, radio and other means of communication, and the severance of diplomatic 
relations’.

The Security Council is not responsible for the direct enforcement of non-forcible measures; 
rather, it obliges members to implement any measures so ordered,159 with Articles 25 and 
103 of the Charter providing that the obligation to implement takes precedence over any 
other treaty obligation.160

Due to the deadlock within the Security Council, Article 41 was invoked only twice during 
the Cold War era, both times with limited effect.161 After 1989, however, there was a surge 
of activity. But it quickly became apparent that economic penalties imposed pursuant to 
Article 41 could inflict serious harm on citizens of embargoed states without engendering 
any will to comply in the government in question. An early example concerned Iraq 
following the invasion of Kuwait: a dire humanitarian situation, due in part to Security 
Council-imposed sanctions, coincided with the Iraqi government growing ever more 
obstreperous. Article 41 is a ‘blunt instrument’.162

It has been deployed in a number of ways.163 Despite the apparent constraints on the list of 
possible measures, these are illustrative only.164 Although Article 41 measures are often 
referred to as ‘sanctions’, they do not have to be directed against the belligerent but may be 
employed in any manner deemed conducive to international peace and security.165

Article 41 measures are usually economic in character. In order to avoid harming civilian 
populations, the Security Council is now more circumspect in its use of the provision, (p. 
738) implementing so-called ‘smart sanctions’ targeting specific industries or imports, such 
as arms,166 or directed at individuals.167 But if these do not work, the only option remaining 
to the Security Council is to levy more punitive sanctions,168 or to authorize the collective 
use of force under Article 42. Diplomatic measures may also be taken with members called 
upon to reduce the number or level of staff at the diplomatic and consular missions of the 
offending state.169 Where the situation calls for it, the Security Council may also establish 
international criminal tribunals170 such as the International Criminal Tribunals for the 
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Former Yugoslavia171 and Rwanda172 and, latterly, refer situations to the ICC pursuant to 
Article 13(b) of the ICC Statute.173 It has used Article 41 to create investigative panels.174

A more controversial development in the practice of the Security Council is the so-called 
‘legislative’ resolution. Such resolutions do not seek to respond to a particular situation but 
rather to some general phenomenon, and may require the passage of detailed domestic 
legislation. The first example occurred in response to the events of 11 September 2001: 
Security Council Resolution 1373 required members to introduce measures to combat the 
financing of terrorism,175 drawing heavily on the International Convention for the 
Suppression of the Financing of Terrorism.176 It created the Counter-Terrorism Committee 
to oversee implementation of the resolution.177

(p. 739) (iii)  Forcible measures: Article 42
Article 42 allows the Security Council to ‘take such action by air, sea or land forces as may 
be necessary to maintain or restore international peace and security’.178 Such action may 
include ‘demonstrations, blockade, and other operations by air, sea or land forces of 
Members of the United Nations’.

Article 42 was a fundamental innovation, representing a break from Article 16(2) of the 
Covenant under which the League Council could only recommend the application of 
collective force against an aggressor. It remains incomplete in one important respect, 
however: Article 43 requires members to place troops directly at the UN’s disposal via 
‘special agreement’, but these agreements never came to pass, preventing the formation of 
a UN ‘standing army’. Instead the Security Council has relied on ‘coalitions of the willing’ to 
enforce its resolutions.179 This delegation of enforcement action has been considered 
controversial,180 but constitutionally the matter appears to have been settled, with the 
Security Council apparently capable of such action even where the conditions of Article 43 
have not been met. The International Court in Certain Expenses rejected the view that the 
Security Council was unable to take forcible action: the Charter did not require that the 
Security Council be ‘impotent in the face of an emergency situation when agreements under 
Article 43 have not been concluded’.181 Even so, ad hoc coalitions are far from an effective 
solution, with many situations going unaddressed due to a lack of political will on the part 
of those who ordinarily contribute to Article 42 operations.182

Article 42 remained something of a dead letter during the Cold War. Before 1991, the only 
case of large-scale collective use of force following action by the Security Council was not 
authorized under Article 42; rather, the UN commitment to the Korean War followed a 
Security Council recommendation that other nations aid South Korea in repelling the North 
Korean attack by way of collective self-defence under Article 51.183 Since 1990, however, 
Article 42 has been utilized repeatedly (though not expressly) by the Security Council. 
Operation Desert Storm, to repel the Iraqi invasion of Kuwait,184 represented the high- 
water mark of such action. Such a coordinated, pan-regional response (with over 30 
contributing nations) has not been replicated; rather, smaller coalitions of the willing have 
formed, often based around regional arrangements.

(p. 740) Nonetheless, the Security Council has been able to achieve a consensus sufficient 
to authorize the use of force on various occasions. A large-scale operation was mounted in 
Somalia in 1992;185 the peacekeeping operation itself in 1993.186 Limited use of force in 
support of humanitarian operations was authorized with respect to the Balkan War in 1992, 
expanded to support economic sanctions and a no-fly zone soon afterwards, and finally 
extended to cover the use of force in the defence of ‘safe areas’, which led to a prolonged 
NATO bombing campaign in 1995.187 In 1994, force was authorized in order to instate the 
elected president of Haiti.188 Difficulties encountered in addressing the situations in Bosnia 
and Somalia, however, caused the Security Council to adopt a more cautious attitude 
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towards Article 42, ordering the use of force only reluctantly and with considerable 
qualification.189

Overhanging all is the major controversy over the US/UK attempt to justify the invasion of 
Iraq in 2003 on the ground that Security Council Resolution 1441 of 2002 ‘revived’ an 
earlier ‘implied’ authorization to use force in Security Council Resolution 678.190 The better 
and certainly more widely held view rejects the doctrine of revival after more than a 
decade;191 and although the subsequent occupation of Iraq was covered by Chapter VII 
resolutions, this was done in terms which left the question open.192

The controversy has cast a long shadow. In relation to the 2011 authorization of force in 
Libya, Security Council Resolution 1973 confined the use of force to ‘protect[ing] civilians 
and civilian populated areas under threat of attack in the Libyan Arab Jamahiriya … while 
excluding a foreign occupation force of any form on any part of Libyan territory’.193 Again, 
there were suggestions that outright support for the rebels went beyond the limited scope 
of Security Council Resolution 1973.194 This may well be true, but the contrast between 
responses to Iraq and Libya shows the value of a Security Council umbrella—or even a 
semblance of one.

(p. 741) (D)  Regional arrangements: chapter viii of the charter
With the expansion of the role of the UN post-1989, the role of regional organizations has 
expanded as well, raising questions as to the interaction between them.195 The Secretary- 
General’s 1992 Report, ‘Agenda for Peace’, was optimistic as to the roles that might be 
played by such organizations.196 This was reiterated in a further Report in 1995.197

Regional action under the Charter is governed by Chapter VIII. Article 52(1) provides that 
regional arrangements may deal with matters relating to the maintenance of international 
peace and security which are appropriate for regional action, provided that such 
arrangements are consistent with the principles and purposes of the UN. Article 53(1) 
provides that the Security Council may authorize regional arrangements to undertake 
enforcement action under its authority, though action may not be taken without Security 
Council approval. Article 54 provides that any action undertaken by regional arrangements 
for the maintenance of international peace and security must be brought to the attention of 
the Security Council. Nothing in Chapter VIII authorizes regional arrangements to 
undertake the unilateral use of force.

Chapter VIII thus gives a certain role to regional arrangements. These include the 
Organization of American States (OAS), the League of Arab States, the African Union, the 
Organization for Security and Cooperation in Europe, the Organization of Eastern 
Caribbean States, ECOWAS, and, most notably, the EU and NATO. In practice, the Security 
Council has been pragmatic in accepting the status of organizations as regional 
arrangements for the purpose of using its powers to authorize enforcement action.

The important distinction is between a collective self-defence organization, which hinges on 
a member being the victim of an armed attack, and the looser concept of a response to a 
‘threat to the peace of the region’. In the Cuban missile crisis, the US justified the blockade 
of Cuba on the basis of the provisions in the Inter-American Treaty of Reciprocal Assistance 
which related to the regional peacekeeping function, no doubt because the emplacement of 
Soviet missiles in Cuba did not plausibly constitute an ‘armed attack’.198

The surge in peacekeeping operations since 2003 has led to calls for increased UN 
engagement with regional arrangements.199 UN and regional peacekeeping forces have 
cooperated, inter alia, in Liberia, Georgia, Tajikistan, Sierra Leone, Côte d’Ivoire, and the 
DRC.200 In Security Council Resolution 1464, members participating in an ECOWAS-led 
peacekeeping operation under Chapter VIII were authorized (p. 742) ‘to take the necessary 
steps to guarantee the security and freedom of movement of their personnel and to ensure 
… the protection of civilians immediately threatened with physical violence within their 
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zones of operation, using the means available to them’.201 The Secretary-General’s 2015 
Report, ‘Partnering for Peace’, found that the UN’s engagement with regional arrangements 
‘has become the norm’ in peacekeeping operations.202 The Security Council has also 
demonstrated that it is willing to permit regional arrangements to take more informal 
control over enforcement action. Although Security Council Resolution 1973 permitted 
members generally to take enforcement action against Libya, the resultant operation was 
almost entirely planned and undertaken by NATO forces.203

4.  Continuing Sources of Controversy under the Charter
Since 1945, there have been significant sources of controversy as to the legal regime 
presented thus far.

(A)  Hegemonic intervention on the basis of regional arrangements
Here four historic episodes may be recalled. The first was the action taken by the OAS in 
the Cuban missile crisis. On 22 October 1962, President Kennedy announced that the OAS 
would be asked to invoke Articles 6 and 8 of the Rio Treaty of 1947.204 Thus, the action 
taken was not related to Article 3 of the Rio Treaty which is predicated upon the existence 
of an armed attack under Article 51 of the Charter. The point is that the casus foederis of 
the Rio Treaty extends to mere threats to the peace of the region, and is not limited to the 
concept of self-defence. In the second place, there was the crisis in the Dominican Republic 
in 1965 and the dispatch of an Inter-American Peace Force.205 In this case, the jurisdiction 
of the Security Council was recognized in principle at least. Then there was the Soviet-led 
Warsaw Pact invasion of Czechoslovakia in 1968.206 In this instance, the parties to the 
Warsaw Pact treated it as a regional arrangement, in spite of the fact that the language of 
the Pact was contingent upon the existence of an (p. 743) armed attack. No armed attack on 
Czechoslovakia had taken place. Finally, when Sierra Leone’s President Kabbah was ousted 
by a military coup in 1997, ECOWAS intervened without Security Council authorization.207 

Against this backdrop, ECOWAS adopted a Mechanism for Conflict Prevention, 
Management and Resolution, Peace-keeping and Security in 1998 and a Protocol to 
implement it in 1999.208

The problem presented by these types of action on the basis of regional arrangements is 
that they give rise to a second-hand and low-level legitimacy without the constraints of 
Article 51.

(B)  Forcible intervention in a state on the basis of consent
A second source of controversy is the incidence of intervention based on the consent of the 
territorial sovereign.209 Consent may be given ad hoc or in advance via treaty:210 it may 
always be restricted in scope and—depending on the form of consent—may be withdrawn 
unilaterally. For example, the Regional Assistance Mission to the Solomon Islands, created 
by the Pacific Islands Forum, was sent to the Solomon Islands at its request with a view to 
restoring internal security.211 Further examples include the US-led intervention in Iraq 
following its ‘express consent’,212 and Syria’s request to Russia for assistance in similar 
counterterrorism efforts.213

The title of such intervention is clear: the consent of the state concerned.214 Thus in the 
context of a civil war, the recognized government of a state may request outside assistance 
in putting down a rebellion.215 The lawfulness of such activities, conducted with the full 
consent of the state in conflict, was acknowledged by the International Court in Armed 
Activities.216 The problem is that in many cases the status of the consenting government is 
problematic.217 The worst-case scenario is the situation in which competing de facto 
governments sponsor competing foreign interventions.

201

202

203

204

205

206

207 

208

209 210

211

212

213

214

215

216

217



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

(p. 744) Further issues may arise when considering the nature of the consent itself. Any 
intervention on the basis of state consent should be supported by clear evidence of its 
genuine character. It is impermissible for a puppet government established by an external 
power to call for the presence of that power on the territory of the state in question,218 a 
point made with respect to the Soviet intervention in Hungary in 1956219 and its later 
intervention in Afghanistan in 1979.220 The US intervention in Panama in 1989 was also 
dubious, predicated in part on the consent of a president of Panama sworn in on a US 
military base.221

(C)  Forcible intervention in support of national liberation 
movements
Another source of controversy in the period from 1945 to 1990 was the existence of 
recognized national liberation movements and the legality of external assistance to such 
movements.222 In 1974, the UN General Assembly admitted as observers those liberation 
movements which were recognized by regional organizations at that time (viz, the Angolan, 
Mozambican, Palestinian, and Rhodesian movements).

Many states have recognized the purported legality of wars of liberation in certain 
conditions and, as a consequence, the putative legality of external assistance. The Friendly 
Relations Declaration223 and Article 8 of the 1974 Definition of Aggression224 are both 
relevant here. But, on the other hand, the Court in Nicaragua stated that state practice did 
not support the existence of a customary right of intervention, ‘directly or indirectly, with or 
without armed force, in support of an internal opposition in another State, whose cause 
[appears] particularly worthy by reason of the political and moral values with which it [is] 
identified’.225 It would appear that intervention in support of an insurgency must be in 
accordance with Chapter VII, as was the case with NATO’s support of Libya’s National 
Transitional Council against the Qaddafi regime in 2011.

(D)  Terrorism, non-state actors, and article 51 of the charter
The issues that have arisen in the fight against international terrorism since 2001 have 
centred predominantly on the use of force against non-state actors, and more particularly 
whether the activities of such actors can constitute an ‘armed attack’ (p. 745) within the 
meaning of Article 51.226 The Charter itself is silent on the subject. Discussion by the 
International Court has been generally unhelpful. In the Wall advisory opinion, the Court 
simply remarked that ‘Article 51 of the Charter thus recognizes the existence of an inherent 
right of self-defence in the case of armed attack by one State against another State’,227 

thereby apparently excluding non-state actors. In Armed Activities (DRC v Uganda), the 
majority declined to address the issue,228 attracting criticism from the minority.229

The conclusion appears to be that a state under assault by non-state actors cannot 
effectively defend itself against them by recourse to Article 51 unless, following the position 
of the Court in Nicaragua, they are under the effective control of a foreign state. Three 
potential counter-arguments exist.

(1)  Notwithstanding the Wall opinion, Article 51 of the Charter does permit the 
exercise of self-defence against non-state actors.

(2)  The criterion in Nicaragua for the attribution of the actions of irregular forces to 
a state should be loosened.

(3)  Where non-state actors are taking refuge in a state unable—or, by some accounts, 
unwilling—to exert the control necessary to prevent attacks, Article 51 ought to 
permit action in self-defence.
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The first position was taken by Judge Higgins in the Wall opinion,230 arguing that the 
limitation imposed by the majority derived not from the text of the Charter but from the 
Court’s earlier opinion in Nicaragua, itself a flawed appropriation of Article 3(g) of 
Resolution 3314(XXIX).231 The upshot is effectively that the right to self-defence must give 
way to territorial sovereignty unless a state has participated in an armed attack, a position 
Higgins has argued is ‘operationally unworkable’, even if it was an authoritative statement 
of the law as it then stood.232

Any rebuttal of Wall is contingent on the recognition of a shift in state practice since 2001. 
Until then, unilateral action in response to the activities of non-state actors free of the 
effective control of another state was frowned upon,233 primarily due to the infringement of 
sovereignty it represented, but also because acts of (p. 746) ‘self-defence’ actually carried 
out during this period appeared rather to be punitive reprisals. The Israeli bombing of 
Beirut airport in response to the earlier bombing of an Israeli plane in Athens was 
condemned by the Security Council.234 An Israeli attack on Tunis targeting the 
headquarters of the Palestine Liberation Organization was similarly censured.235 The 1986 
US bombing of Tripoli in response to the terrorist bombing of a nightclub in Berlin was 
condemned as disproportionate, though an attempt to express this opprobrium via Security 
Council resolution was vetoed.236 The Council was similarly divided with respect to the US 
bombing of the headquarters of the Iraqi secret police in 1993 in response to the attempted 
assassination of former President Bush Sr.237

Since 2001, however, state practice has, from some perspectives,238 become more 
accepting of self-defence abroad with respect to independent non-state actors. The primary 
evidence of this shift was the attitude of the international community towards Operation 
Enduring Freedom, the invasion of Afghanistan in October 2001,239 following Security 
Council Resolution 1386 identifying terrorism as a threat to the peace under Article 39 of 
the Charter.240 The Security Council in Resolution 1373 of 2001 directed states to ‘[t]ake 
the necessary steps to prevent the commission of terrorist acts’,241 language which 
arguably authorized the use of force.242

Acceptance of Enduring Freedom was conditioned heavily on the manner in which the US 
linked the Taliban ‘government’ of Afghanistan to al-Qaeda.243 International reaction to 
other extraterritorial uses of force directed against non-state actors has been more 
equivocal: it is too much to argue that these instances reflect what would be a major shift in 
customary international law. To date, the actual practice of states has been notably lacking 
in clarity.244

The second, more nuanced argument for using force against independent non-state actors 
in the context of Article 51 involves acceptance of the dictum of the Court in Wall that self- 
defence can only be exercised in response to an armed attack by a state, but at the same 
time accepting the relaxation of the test of ‘effective control’ imposed in Nicaragua (p. 747) 
that permits the acts of non-state actors to be attributed to states.245 This position was 
foreshadowed in the dissent of Judge Jennings in Nicaragua.246 On this view, an armed 
attack occurs in situations where a state makes its territory available to non-state actors 
carrying out the actual attack with a view to facilitating the attack or willingly provides 
logistical support or safe haven. An obvious parallel in this respect is the concept of 
complicity, which has the advantage of being able to take into account a broader range of 
activities than those contemplated in Nicaragua, as well as the intention of the state in 
question.247 Thus, states giving humanitarian aid to private groups would be in a different 
position, provided they were unaware that their support was being used to commit 
atrocities abroad.
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This position arguably does not take account of the increased role of the Security Council in 
the regulation of force between states. A central element in Judge Jennings’s reasoning in 
Nicaragua was the Security Council deadlock that frustrated the effective operation of 
Chapter VII.248 With the Cold War barrier removed or at least reduced, it may be better to 
leave the use of force against non-state actors to the Security Council.

The final argument for the unilateral use of force against independent non-state actors 
arises in the context of so-called ‘failed states’, where the central government is simply 
unable to control non-state actors operating within its territory. This has led some to argue 
for a right of self-defence in such circumstances even where the acts in question cannot be 
attributed to the state.249 In Armed Activities (DRC v Uganda), Judge Kooijmans referred to:

a phenomenon which in present-day international relations has unfortunately 
become as familiar as terrorism, viz. the almost complete absence of government 
authority in the whole or part of the territory of a State. If armed attacks are 
carried out by irregular bands from such territory against a neighbouring State, 
they are still armed attacks even if they cannot be attributed to the territorial State. 
It would be unreasonable to deny the attacked State the right to self-defence merely 
because there is no attacker State, and the Charter does not so require.250

In accordance with this line of reasoning, there is an exception to the notion that only 
inter-state violence can constitute an armed attack. A broader version of this argument, 
permitting self-defence in response to attacks by non-state actors which the government is 
either unable or unwilling to respond to, also finds some support.251

(p. 748) Again, however, it is suggested that the integrity of the international system 
requires that such matters be left to the Security Council, which has demonstrated that it is 
capable of handling such situations, for example when responding to Somali pirates raiding 
commercial shipping in the Gulf of Aden from 2008.252 The Security Council has, however, 
failed to resolve the ‘unprecedented threat to international peace and security’ posed by 
Da’esh.253 This has resulted in several states intervening in Iraq and Syria, on a variety of 
justifications, accentuating the controversies in the law and contributing to the divided and 
obscure state practice.254

5.  Conclusion
It would seem quixotic in the present environment to see virtues in the legal regime of the 
use of force in international relations. Exaggerated claims of self-defence abound, as do 
high levels of intervention in civil conflicts, and criticisms of unilateral action are often 
muted or polemical. It is little comfort to recall that the world in the twentieth century saw 
much worse (nearly 20 million deaths from the First World War, perhaps 80 million from the 
Second World War; attempts at the complete destruction of peoples and subjugation of 
states). Moreover, the threat of the use of nuclear weapons (not categorically excluded by 
the International Court in 1996) remains. Legal moves to assert new systemic controls— 
activation of ICC jurisdiction over the crime of aggression, the Treaty on the Prohibition of 
Nuclear Weapons255—seem to be no more than gestures.

Yet there is something to be said for the law of the Charter. Interstate war is mostly 
eliminated, the Security Council is (albeit selectively) active, and the Charter still frames 
debates about the use of force. There have been 71 UN peacekeeping operations, with an 
estimated total cost (in current dollars) of US$130 billion. It is easy to point to the failures 
of peacekeeping, notably in the Middle East, but the underlying causes for these are to be 
found elsewhere. The law alone cannot dissolve deep-rooted conflicts, but it can help to 
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dilute them. Its neglect threatens the fragile international peace which it has, despite all 
that can be said, helped to constitute.256
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natural resources 329–30
territory 238

anti-suit injunctions
jurisdiction 468

applicable law
Alien Tort Statute (ATS) 76–7
conflict of laws 458
international organizations 180
national law as ‘facts’ 49–50
state contracts 608–9
treatment of international law by national courts 53–5

appurtenance principle
airspace 199–200

archipelagos
sea lanes passage 303
territorial seas 249–50

Arctic
indigenous peoples 331
natural resources 329–30

armed conflict
see also Civil wars and insurrections; Use of force
attribution of conduct 529–31
belligerents

legal personality 108–9
principle of self-determination 125

demilitarized zones 197
entities recognized as belligerents 108–9
internationally administered territories prior to independence 109–10
issues of statehood

Germany post-Second World War 126–8
Kosovo 129–30
Palestine 128–9

nuclear weapons 319
origins of international law 4
submarine warfare 290
termination or suspension of treaties 376

associations of states 123
attributed powers

international organizations 172–3
attribution of conduct

approval or adoption of wrongful acts 538
armed forces 529–31
complicity 537–8
corporations 112
federal and other internal divisions 531
governmental actions 527–9
joint responsibility 537
judiciary 532–3
legislatures 532
mob violence and civil war 535–6
regime of state representation 401
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state responsibility
generally 526–7

ultra vires acts 533–5
aut dedere aut iudicare 454–5, 461

international criminal jurisdiction 663
Baxter paradox

meaning 30
bays

belonging to a single state 246–7
bounded by more than one state 247

belligerents
blockades 293
contraband 293
illegal acts at sea 289
legal personality 108–9
principle of self-determination 125
state succession 409

bilateral treaties
consequence of recognition 137–8
corporate nationality 514–15
evidence of customary law 28 (p. 751)
mixed claims jurisdiction 688–90

biodiversity
environmental protection 349

blockades 293
boundaries

see also boundary disputes
rivers 322
sovereignty 200–1
territory 200–1

boundary disputes
accretion 225
coastal states

overlapping potential entitlement 267, 269
UNCLOS provisions 272

contiguity principle 237–8
continental shelf

delimitation beyond 200NM 276–7
equitable principles 273–4
established approach 272–3
proportionality 276
relevant circumstances 274–6
sources of law 271–2

lake boundaries 227
polar regions 227–8
river boundaries 225–6
transboundary water resources 327
Truman Proclamations 271
uti possidetis principle 224–5

Brexit
incorporated treaties 60
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broadcasting at sea
unauthorized broadcasting 297

Cambodia
Extraordinary Chambers in the Courts of Cambodia 658–9

canals 325–6
cannon-shot rule

territorial seas 242, 245–6
cessation

meaning 552, 553
cession of territory

agreement between relevant states 231
agreements with indigenous rulers 215–16
overview 214–15
renunciation or relinquishment 216

China
UN Charter 14

circumstantial evidence
general principles 34

civil jurisdiction
see also Criminal jurisdiction
Alien Tort Statute (ATS) 458
basis in different legal traditions 455–8
comparative law 455–6
conflict of laws 458
generally 455, 468–9
recognition and enforcement abroad 466–8

civil law tradition
customary international law in European tradition

France 81–2
Germany 82, 88–9
Italy 82–4, 89–90
Netherlands 85
Russian Federation 84–5

European civil law tradition
France 94–5
Germany 94–7
Italy 98
Netherlands 100–1
Russian Federation 98–9

monist perspective 81
prescriptive jurisdiction 457
prescriptive title 217–18
treaties in European tradition

France 85–8
Germany 88–9
Netherlands 92–3
Russian Federation 90–2

civil wars and insurrections
see also Armed conflict
administration of territories pre-independence 109
attribution of insurgents’ conduct 535–6
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forcible intervention 743
national liberation movements, aiding 744
unrestricted submarine warfare 290

claims procedure
diplomatic protection

exhaustion of local remedies 684–8
nationality of claims 676–83

inadmissibility
adequate remedies in different tribunal 675
clean hands doctrine 675
extinctive prescription 673–4
legal interest 671–2
Monetary Gold rule 672–3
mootness 673
non-compliance with rules 675
waiver 674

jurisdiction
admissibility distinguished 667
clauses 670–1

prior negotiations
compromissory clauses 670
establishing existence of dispute 668–9
interpretation of treaties 669–70
not settled by negotiation 670

clean slate doctrine
state succession 424 (p. 752)

climate change
environmental protection 347–8

collective self-defence 722–3
colonialism see Decolonization
comity

meaning 21
common law tradition

civil prescriptive jurisdiction 456
customary international law

incorporation 63–4
process and limits of incorporation 64–8

history and development 58–9
non-justiciability

act of state 70–3
general principles 68–70

origins of common law 58
prescriptive title 217–18
treaties

history and development 58–9
incorporated treaties 60–1
no direct effect 60

United States
Alien Tort Statute (ATS) 76–7
customary international law 75–6
non-justiciability 77–9
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treaties 73–5
compensation

expropriation of alien property 603–5
interest on compensation 563–4
reparations distinguished 553
state responsibility 558–60

competence of states
see also Jurisdiction
domestic jurisdiction 437
nationality of ships 515–16
reality of international law 14
sovereignty 432–3
state territory 192

complementarity principle
domestic criminal trials 661–2
erosion of principle 656
international criminal jurisdiction 654–5, 661–2
sovereignty 12–13

compromissory clauses
claims procedure 670

compulsory pilotage 303–4
concession agreements

see also contracts
meaning 606

conclusion of treaties
accession 359

acceptance 359
approval 359

entry into force 359–60
form and intention 356–7
full powers and signature 357–8
ratification 359

conduct
sovereignty 218

conflict of laws 458
consent

advisory jurisdiction 704
amendment of treaties 371
attachment and seizure in execution 488
binding effect of treaties 59, 91, 107, 359, 360, 363
circumstances precluding wrongfulness 546–50
compulsory jurisdiction of ICJ distinguished 569–70
cooperation between independent states 123
customary international law 26, 29–30
determinant of statehood 138
diplomatic missions 382, 386
disposition of territory 198–9, 229
extra-territorial enforcement 464
foreign control of ‘dependent states’ 120
general principles 31, 34
high seas 284–5
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ICJ jurisdiction 700–2
international arbitration 689
jurisdiction 437, 462
natural law theory 7
non-justiciability 69
peacekeeping operations 631
prescriptive title 219–20
priority in the formation of obligation 9
rationale for state immunity 471
relations between national and international law 48
sovereignty 5, 431–2
state responsibility 548–9
state succession 426
surrender of suspected criminals abroad 465–6
transboundary movement of hazardous wastes 347
treaties 18–19
tribunal jurisdiction 667
use of force 731, 743–4
waiver and exclusion of local remedies 669
waiver of immunity 486–7
WTO dispute settlement 711

consolidation of title 222–3
consular relations see Diplomatic and consular relations
contiguity principle

boundary disputes 223
contiguous zones

enforcement 253–4
functional jurisdiction

customs and excise 252
immigration 252 (p. 753)
sanitary purposes 252–3
UNCLOS provisions 251

underlying concept 251
continental shelf

abyssal plain 255
adjacency 256
artificial islands 258
classification 254
customary law 23, 24
definition 256
depth 255
depth-plus-exploitability limit 256
early claims 255
exclusive economic zone compared 264
‘law-making’ treaties 29–30
legitimate interests 43
maritime delimitation

delimitation beyond 200NM 276–7
equitable principles 273–4
established approach 272–3
proportionality 276
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artificial islands 258
definition 247–8
low-tide elevations 248
ownership 247–50
rocks 248
territorial seas 278–9

Israel
state recognition 136, 139
states and statehood 126

Italy
customary law 82–4
non-justiciability 98
treaties in European tradition 89–90

joint development zones (JDZs) 327–8
judicial decisions

declaratory judgments 562–3
evidence of the law 35
guiding considerations

equity 41–3
humanity 43
legitimate interests 43–4

interpretation of international organization constitutions 174–5
intervention, right of 35
mode of acquiring territory 216–17
precedent 35–6
procedure 35–6
res judicata

international decisions before national courts 56–7
national decisions before international courts 55–6
third-party estoppel 57–8

source of norms 6–7
sources of international law

decisions of ICJ 37–8
impact of tribunal awards 37
national courts 38–9
precedent 35–6

subsidiary means of determination 35
jura novit curia

meaning 49
jurisdiction

see also Civil jurisdiction; Competence of states; Criminal jurisdiction
Alien Tort Statute (ATS) 76–7
canals 325
diplomatic agents

acts done ratione personae 393
application of local laws 393–4
civil jurisdiction 392–3
concept of immunity 391
criminal jurisdiction 392

dispute settlement
admissibility distinguished 667
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basic principle 462
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recognition and enforcement abroad 464–8
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International Court of Justice
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contentious cases 697–703
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interpretation 174–5

investment arbitration 714
non-justiciability
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European civil law tradition 94–101
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effects doctrine 447–8
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territorial principle 442–3
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rivers 322
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drug interdiction 297–8
human trafficking 299
Lotus decision 295–6
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suppression of terrorism 299–300
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terminology 192
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overview 256–7
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UNCLOS provisions
referral jurisdiction and compulsory dispute settlement 709
subject-matter jurisdiction 709–10

jus cogens see Peremptory norms
jus gentium 1, 3–4, 7

common law approach 58
jus sanguinis

nationality 497
jus soli

nationality 497
Kosovo

collective non-recognition 145
conduct of state military forces 531
creation of ICTY 649
French doctrine of acte de gouvernement 94
individual compensation claims 626
international administration of territories prior to independence 109–10
rights of transit 328
statehood 129–30

Kuwait
state recognition 144–5

lake boundaries
boundary disputes 227

land-locked states
transit rights 328–9

Law of nations
see also Public international law
development 1–6

Law of the sea see Seas and oceans
law-making treaties

sources of international law 29–30
League of Nations

advisory jurisdiction 704
attempt at universal peacekeeping 6
attribution of legal personality 157
collective action 578
collective recognition 140
Conference for the Codification of International Law 499
decision-making powers 178
developing notion of universal peacekeeping 156
disposition of territory 199
dispute settlement 437
establishment 13
human rights 611
multilateral conventions 360
origins of criminal justice 646, 695–6
recognition of treaties 145
revocation of South West Africa Mandate 233, 568
sponsorship of peace conferences 41
supervisory functions over Poland 107–8, 125
transferred jurisdiction 700
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act of state 70–3
European civil law tradition

France 94
Germany 94–7
Italy 98
Netherlands 100–1
Russian Federation 98–9

general principles 68–70
human rights 69
US common law tradition 77–9

non-parties
treaties, acceptance of 29

non-recognition
collective non-recognition 145–7
possible meanings 137

non-self-governing peoples
legal personality 113–14

nuclear energy
agencies 318, 319
Chernobyl incident 318
Comprehensive Nuclear Test Ban Treaty 1995 319
environmental protection 349
France 319
Fukushima disaster 319
India 319
International Atomic Energy Agency (IAEA) 318
Iran 320
Israel 319
Japan 319
Joint Comprehensive Plan of Action 320
Marshall Islands 319
non-peaceful purposes 319
non-proliferation treaty 318–20
North Korea 319
Pakistan 319
treaties 318–19
Treaty on the Prohibition of Nuclear Weapons 2017 320

nullum crimen sine lege
violation of principle 444

Nuremberg Tribunal
impact on criminal jurisdiction 646–7
judicial decisions 37
origins of UN criminal justice 645
relevance of Kellogg-Briand Pact 715

objective legal personality of international organizations
defined 159–60
third states 160

occupation
effective occupation

discovery 211
effective and continuous display of state authority 212–13
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intention to act as sovereign 213–14
mode of acquisition 212–13
symbolic annexation 212

requirements for prescriptive title 218
oceans see seas and oceans
oil pollution

environmental protection 296
opinio iuris sive necessitates 182–3

acquiescence of state parties 425
customary international law 25

Organization of African Unity (OAU)
constitutional role 741
enforcement of human rights 636–7

Organization of American States (OAS)
constitutional role 741
enforcement of human rights 635–6
relation of treaties to custom 31

(p. 769)
outer space

airspace, boundary with 332
appropriation by states 332
boundary with airspace 332
controlling use 331–2
demilitarization 333–4
environmental protection 331–5
exploration 332
geostationary satellites 334
international cooperation 335
international organizations 334
military use 331
nationality of space objects 518–19
orbit of spacecraft 333, 335
ozone layer protection 346
peaceful uses 333–4
radio frequencies 334
satellites 334
sovereignty 332, 333
territorial concept 192
treaties 332

ownership
sovereignty 192–3

ozone layer protection 346
pacta sunt servanda

application of rule 81
illegality 578
sovereignty 434
treaties 363

pacta tertiis nec nocent nec prosunt
meaning 370

Palestine
dispute settlement 745–6
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membership of international organizations 140
non-recognition 584–5
observer status for PLO 113
self-determination principle 126, 622
statehood 126, 128–9
UN partition plan 232

passive personality principle
jurisdiction 444–6

peremptory norms
acceptance by ILC 581
acquiescence 582
alienation of territory

self-determination 229–30
transfer by an aggressor 228

belligerents 582
breach 581–3
classification 581
concept 581
criminal jurisdiction 647–8
curial jurisdiction 582–3
derogations 581, 582
general principles 34
genocide 581
invalidity of treaties 375
meaning 581
non-recognition 583–6
origins of international law 4
self-determination 582
serious breaches 564–6
slavery 582
sources

basis of obligation 11
ICJ Statute 6–7
influence of positivism 9–11

sovereignty 12–13
state immunity 490–1, 583
use of force 581–2

Permanent Court see International Court of Justice (ICJ)
permanent Court of Arbitration (PCA) 707
personality see Legal personality
pilotage 303–4
piracy

aiding and abetting 287–8
aircraft 287
customary law 286–7
defined 286–90
essential feature 287
pirata non mutat dominium 288
predicate offences 287–8
private ends 287
seizures of pirates 288
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significance 286
Somalia 286
territorial seas 287

polar regions
Antarctica 238
environmental protection

Antarctica 329–30
Arctic 330–1

sector principle 227–8
policy statements

customary international law 21
political refugees

customary international law 28
embassies 28

polluter-pays principle
environmental protection 342–3

population
statehood criteria 118

ports
state jurisdiction 449–50

positivism
Austin 9–10
Bentham 10
Hart, HLA 10
influence 9–11 (p. 770)
international law and 9–10
meaning 9
rule of recognition 10

possession see Occupation
pre-emptive self-defence 723–5
precautionary principle

environmental protection 341–2
prerogative powers

non-justiciability 68
origins 4
treaties

incorporated treaties 59–60
unincorporated treaties 59–60

prescriptive jurisdiction
admissibility of claims 673–4
civil jurisdiction

Alien Tort Statute 459–60
basis in different legal traditions 455–8
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Statute of ICC see ICC Statute
straits
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subjects of international law
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meaning 105–6
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suspension of treaties

consequences 379–80
denunciation 376–7
fundamental change of circumstances 378–9
material breaches 377–8
procedure 379–80
supervening impossibility of performance 378
war and armed conflict 376
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material breaches 377–8
procedure 379–80
supervening impossibility of performance 378
war and armed conflict 376

terra nullius
acquisition of transfer of territory 208
displaced or in abeyance, sovereignty 236–7
meaning 208

territorial seas
archipelagic seas 243
archipelagos 249–50
baseline 241, 243–5
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breadth 245–6
cannon-shot rule 242
contiguous zone 243
contiguous zones

enforcement 253–4
functional jurisdiction 249–54
underlying concept 251

continental shelf 243
artificial islands 258
classification 254
customary law 23, 24–5
‘law-making’ treaties 29–30
maritime delimitation 271–7
origins 255–6
outer limits 258–9
sovereign rights 256–7 (p. 780)
sovereign rights beyond territory 194
subsoil 258
Truman Proclamation (1945) 255–6

exclusive economic zone 243
exclusive economic zones (EEZs)

continental shelf compared 265
fisheries 260–1
importance 259–60
maritime delimitation 277–8
natural resources 261–4
Truman Proclamation (1945) 257

historical background 242
islands 247–50, 278–9
jurisdiction, claims to 242–3
low-tide elevations 249
maritime delimitation 271

overlapping potential entitlement 267, 269
UNCLOS provisions 272

meaning 241
measurement 243–5
origins 255–6
overview of legal regime 250
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special jurisdictional zones 243, 245
special purpose zones
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acquisition and transfer
adjudication 216–17
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critical date 207
determining title 204–8
discovery 211
effective control 205
effective display of state authority 212–13
effective occupation 210–14
generally 203
historic title 209–10
historical claims 204, 205
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nemo dat quod non habet 205
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relinquishment 216
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administration
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https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-11#pageid_241
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-11#pageid_243
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-11#pageid_245
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-11#pageid_266
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-11#pageid_265
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-11#pageid_245
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_216
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_215
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_209
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_203
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_208
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_214
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_222
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_212
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_207
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_204
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_211
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_205
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_212
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_210
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_203
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_209
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_204
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_205
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_209
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_203
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_213
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_206
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_209
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_208
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_205
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_209
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_204
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_205
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_205
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_216
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_216
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_203
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_212
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_212
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_203
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_208
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_204
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-8#pageid_197
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-8#pageid_196
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-8#pageid_195
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-8#pageid_194
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-8#pageid_198
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-8#pageid_194
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-8#pageid_200


From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

boundary disputes
accretion 225
contiguity principle 223
lake boundaries 227
polar regions 227
river boundaries 225–6
uti possidetis principle 224–5

centrality of title 204–5
claims to sovereignty

critical date 207
intertemporal law 206–7
terra nullius 208

concept 191–2
demarcation of boundaries 200–1
East Timor 235
effect of peremptory norms on alienation

self-determination 229–30
transfer by an aggressor 228–9

effective occupation
discovery 211
effective and continuous display of state authority 212–13
intention to act as sovereign 213–14
mode of acquisition 213–14
symbolic annexation 212

Jerusalem 235
key terms

administration 193–4
jurisdiction 192
‘sovereign rights’ beyond territory 194
sovereignty and ownership 192

Kosovo 235
modes of acquisition

basic principles 208–9
cession 214–16
effective occupation 210–14
judicial adjudication 216–17
original and historic title 209–10

(p. 781)
nemo dat quod non habet 201–2
procedures for disposition

agreement between relevant states 231
joint decisions of principal powers 232
overview 231
UN action 232–5

restrictions on disposition
appurtenance principle 199–200
treaties 198–9

sovereignty displaced or in abeyance
Antarctica 238
entities other than states 238
high seas 237–8

https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_225
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_223
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_227
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_227
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_225
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_224
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_204
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_207
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_206
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_208
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-8#pageid_191
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-8#pageid_200
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-10#pageid_235
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_229
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_228
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_211
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_212
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_213
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_213
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_212
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-10#pageid_235
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-8#pageid_193
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-8#pageid_192
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-8#pageid_194
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-8#pageid_192
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-10#pageid_235
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_208
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_214
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_210
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_216
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_209
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-8#pageid_201
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-10#pageid_231
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-10#pageid_232
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-10#pageid_231
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-10#pageid_232
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-8#pageid_199
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-8#pageid_198
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-10#pageid_238
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-10#pageid_238
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-10#pageid_237


From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

pending dispute settlement 235–6
terra nullius 236–7
undetermined title 236

sovereignty
condominium 191
generally 191–2
several states 191

state succession
forms of territorial change 411–12
nationality 419–23

statehood 118–19
title 200
Trieste, Free City of 235
underlying concepts 191

terrorism
controversies over use of force 744–8
crimes against internationally protected persons 399
international criminal jurisdiction 663
jurisdiction over shipping 299–300
presumption of jurisdiction 440–1
treaty-based quasi-universal jurisdiction 455

theoretical perspectives on international law
dualism 45–7
Fitzmaurice 47
Kelsen 46–7
Lauterpacht 45–6
legal personality of international organizations 158–60
monism 45–7
national law 47
recognition of states 135–7
relative autonomy 47

title
boundaries 200–1
centrality 204–5
concept 200
demarcation of boundaries 200–1
displacement

concept of prescription 217–18
historical consolidation of title 222–3
negative prescription 221–2
requirements of prescription 218–21

nemo dat quod non habet 201–2
original and historic title 209–10
renunciation or relinquishment 216
sovereignty 200
sovereignty displaced or in abeyance

terra nullius 236–7
undetermined title 236

underlying concept 200
Tokyo Tribunal

impact on criminal jurisdiction 646–7

https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-10#pageid_235
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-10#pageid_236
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-10#pageid_236
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-8#pageid_191
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-8#pageid_191
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-8#pageid_191
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-19#pageid_411
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-19#pageid_419
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-5#pageid_118
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-8#pageid_200
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-10#pageid_235
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-8#pageid_191
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-33#pageid_744
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-17#pageid_399
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-30#pageid_663
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-13#pageid_299
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-21#pageid_440
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-21#pageid_455
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-3#pageid_45
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-3#pageid_47
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-3#pageid_46
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-3#pageid_45
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-7#pageid_158
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-3#pageid_45
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-3#pageid_47
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-6#pageid_135
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-3#pageid_47
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-8#pageid_200
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_204
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-8#pageid_200
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-8#pageid_200
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_217
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_222
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_221
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_218
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-8#pageid_201
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_209
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_216
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-8#pageid_200
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-10#pageid_236
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-10#pageid_236
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-8#pageid_200
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-30#pageid_646


From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

judicial decisions 37
origins of UN criminal justice 645
relevance of Kellogg-Briand Pact 715

transboundary water resources
Berlin Rules 324
changes in flow of river 323
customary law 323
Helsinki Rules 324
international canals 325–6
joint boundary commissions 327
joint development zones 327–8
land-locked states and enclaves 328–9
navigational uses 323
non-navigational uses 323
shared freshwater 322–5

transferred jurisdiction 700
transit see Rights of transit
treaties

acceptance 359
accession 359
‘all states’ form 29
amendment 371–2
approval 359
‘Baxter’ paradox 30
binding effect 363
capacity of international organizations to make treaties 168–9
cession of territory

agreements with indigenous rulers 215–16
overview 214–15

common law tradition
Brexit 60
EU treaties 60
history and development 59–60
incorporated treaties 60–1
non self-executing treaties 60
self-executing treaties 60
unincorporated treaties 59–60

conclusion of treaties
acceptance 359
accession 359
approval 359
deposit 359–60
entry into force 359–60
form and intention 356–7
full powers and signature 357–8 (p. 782)
non-registration 360
provisional application 358–9
ratification 359
registration 359–60

consent 18–19
continental shelf 29–30

https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-2#pageid_37
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-30#pageid_645
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-32#pageid_715
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-14#pageid_324
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-14#pageid_323
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-14#pageid_323
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-14#pageid_324
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-14#pageid_325
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-14#pageid_327
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-14#pageid_327
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-14#pageid_328
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-14#pageid_323
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-14#pageid_323
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-14#pageid_322
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-32#pageid_700
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-indexList-1#he-9780198737445-indexList-1-indexItem1-327
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-16#pageid_359
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-16#pageid_359
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-2#pageid_29
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-16#pageid_371
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-16#pageid_359
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-2#pageid_30
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-16#pageid_363
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-7#pageid_168
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_215
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-9#pageid_214
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-3#pageid_60
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-3#pageid_60
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-3#pageid_59
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-3#pageid_60
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-3#pageid_60
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-3#pageid_60
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-3#pageid_59
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-16#pageid_359
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-16#pageid_359
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-16#pageid_359
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-16#pageid_359
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-16#pageid_359
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-16#pageid_356
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-16#pageid_357
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-16#pageid_360
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-16#pageid_358
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-16#pageid_359
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-16#pageid_359
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-2#pageid_18
https://opil.ouplaw.com/view/10.1093/he/9780198737445.001.0001/he-9780198737445-chapter-2#pageid_29


From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Gujarat National Law University; date: 27 June 2021

declaratory effect 29
definition 354–5
deposit 359–60
discharge of obligations under treaty 29
duress on 33
effect of state succession

boundary treaties 424
localized treaties 424–5
other categories 425–6

emergence of new forms of cooperation 6
Energy Charter Treaty 320–1
entry into force 359–60
European civil law tradition

France 85–8
Germany 88–9
Netherlands 92–3
Russian Federation 90–2

extradition 29
functions 355–6
general availability to national courts 52–3
Geneva Conventions 29
genocide 29
human rights 625–8
incompatible treaties 364
interpretation

competence to interpret 364
effectiveness principle 366
evolutive approach 365
fair and equitable treatment standard 600–2
general rule 366–9
prior negotiations 669
progressive interpretation 363–5
restrictive approach 365
rules 365–9
sovereignty 435
supplementary means 369–70
teleological approach 365
textual approach 365

invalidity
coercion 374
conflict with peremptory norms 375
consequences 379–80
defects of authority 373
error 373
fraud 374
general presumption 372
internal law violations 373
procedure 379–80

investment arbitration 714
maritime warfare 29
modification 371–2
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multilateral standard-setting conventions for environmental protection
climate change 347–8
endangered species 345–6
hazardous wastes 347
marine protection 348–9
other regimes 349–50
ozone protection 346

non-participation, effect of 30
non-parties 29
non-performance 363
on-registration 360
origins of international law 4
overlapping provisions 364
overview 353–8
pacta sunt servanda 363
participation in system 356
presumed continuance 363
privileges and immunities for international organizations 161–2
provisional application 358–9
quasi-universal jurisdiction 454–5
ratification 359
rebus sic stantibus 356
registration 359–60
reservations

compatibility test 361–2
definition 360–1
historical background 361–2
ILC Guide 362–3
impermissible reservations 362

residual sovereignty 195–6
retroactive effect 363–4
significant developments in twentieth century 6
source of human rights standards 613–17
source of norms 6–7
sources of international law

bilateral treaties as evidence of customary law 29
importance 28
‘law-making’ treaties 29–30
relationship to custom 30–1

sovereignty
interpretation of treaties 435
treaty obligations 434–5

state responsibility 523
state succession 410, 412

acquiescence 424
clean slate doctrine 424
generally 423–4
non-transmissibility 423–4
objective regimes 424–5
partial succession 423
ratification 426–7
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reservations 426–7
signature 426–7

(p. 783)
successive treaties 364
termination and suspension

consequences 379–80
denunciation 376–7
fundamental change of circumstances 378–9
material breaches 377–8
procedure 379–80
supervening impossibility of performance 378
war and armed conflict 376

territorial application 363
third-party rights and obligations 370–1
UN Charter 29
unilateral acts contrasted 402
validity 363
war 29

trespass
illegality 577

tribunals see Courts and tribunals
ultra vires principle

attribution of conduct 533–5
‘Umbrella’ clauses

state contracts 607–8
UN Charter

treaties, provisions as 29
unilateral acts

acquiescence 405–6
estoppel 406–7
formal declarations 403–4
generally 402
inconsistent rights 406
legal acts 402
meaning 402
revocation 404
statements made during judicial proceedings 404

unincorporated treaties
common law tradition 59–60
domestic compliance 93
non-justiciability 68–9

United Kingdom
forced naturalization provisions 509
recognition of states 148–51
state immunity 474
UN Charter 14

United Nations
see also World Health Organization (WHO); World Trade Organization (WTO)
attempt at universal peacekeeping 6
cession of territory 232–5
collective human rights 619–20
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